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Abstract: This article analyzes the Supreme
Court’s “shadow docket” Free Exercise cases relat-
ing to COVID-19. The paper highlights the decline
of deference, the impact of exemptions, and the
implications of the new doctrine for vaccine and
other public health laws.

public health has always been fraught. When
plagues strike, societies often turn to prayer

and communal worship. Frequently they also scape-
goat non-believers, heretics, and members of minority
faiths.! That history should caution courts to be vigi-
lant when pandemic responses target religious minor-
ities and the exercise of religion. Yet, because patho-
gens do not distinguish between religious and secular
activities, governments cannot ignore the risks that
religious activities can pose during a pandemic. Since
the start of the COVID-19 pandemic, American courts
have struggled to reconcile these dueling imperatives.
Early in the pandemic, most courts, including the
Supreme Court,? rejected challenges to public health
emergency orders even when they applied to worship.
Then on November 25, 2020, in Roman Catholic Dio-
cese v. Cuomo,? the Court changed course, offering
a strikingly different approach that casts a far more
skeptical eye on state health orders that touch upon
religious practices, especially in-person worship.
Although much remains unclear, the Court’s more
recent decisions regarding COVID restrictions — all
announced from the “shadow docket” without the
benefit of argument* — forgo both deference to state
officials and consideration of public health evidence in
the determination of whether the state has regulated
religious activities less favorably than comparable
secular activities. Now almost any public health law
that includes an exemption for some secular activity
risks being subject to strict scrutiny in a Free Exer-
cise claim. As a result, the states’ capacity to carry out
essential public health functions, as well as protect
their populations from COVID-19 or other, poten-
tially more lethal, pandemics, is in jeopardy. To ensure
that states are not left impotent to protect the public’s
health, the Court needs to rethink its approach. While
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deference should not be absolute, states should not be
precluded from protecting the public’s health.

This paper develops these arguments. Part One
briefly reviews the nation’s failed response to COVID
and the state orders that have impacted worship. Part
Two summarizes the application of the Free Exercise
law to public health measures prior to and early in the
pandemic. Part Three surveys the Supreme Court’s
changing approach. Part Four interrogates the new
approach, noting its most important features and
highlighting areas of uncertainty. The Conclusion
considers the potential impact of the COVID-cases
on vaccine mandates and other public health laws
post-pandemic.

Part One: A Patchwork of Orders

There is little question that the U.S. response to
COVID-19 has been catastrophic. Although the U.S.
does not have the highest per capita death rate in the
world, more than 750,000 Americans had died from

Biden) made it his number one priority." Given the
pre-existing political alignment between religios-
ity and party affiliation,’? not to mention President
Trump’s emphasis on re-opening church services, par-
tisan differences over the pandemic easily converted
into a divide between religiosity and secularism.'?

Second, was the lack of a coordinated, federal
response. Under the Constitution, states have primary
responsibility for public health protection.’* Never-
theless, pandemics cross state lines and necessitate
a level of national coordination that has been largely
absent during the pandemic.”” As a result, states were
largely left to go their own way as they tried contain
the pandemic while mitigating its economic and social
effects.’ This led to a confounding and often incoher-
ent patchwork of orders."”

Third, was insufficient economic support to buffer
the economic fallout from pandemic-control mea-
sures.’® As public health scholars have noted, the pro-
vision of economic (and other forms) of support can

Part One briefly reviews the nation’s failed response to COVID
and the state orders that have impacted worship. Part Two
summarizes the application of the Free Exercise law to public
health measures prior to and early in the pandemic. Part Three
surveys the Supreme Court’s changing approach. Part Four interrogates
the new approach, noting its most important features and
highlighting areas of uncertainty. The Conclusion considers the potential
impact of the COVID-cases on public health law post-pandemic.

COVID-19 by November 3, 2021.5 Millions more have
been seriously ill, and thousands are long-haulers
who face long-term health problems.® Communities
of color and immigrants have been especially hard
hit, both by the disease and its economic and social
fallouts.”

Many factors impeded the nation’s response to
COVID-19.8 For present purposes, three appear espe-
cially relevant. First, is political polarization. Although
there was bipartisan consensus for the initial round
of emergency orders issued in March 2020, it quickly
faded.? By April 2020, the pandemic had taken on a
distinctly political hue, with Republicans less con-
cerned about the coronavirus and less supportive of
state emergency orders than Democrats.!® That politi-
cal divide continued during a presidential campaign
in which one candidate (then President Trump) mini-
mized the pandemic and the other (now President
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be critical to obtaining compliance with public health
advice. People are more likely to stay home follow-
ing potential exposure to a contagious disease if they
do not have to worry about losing their job. Likewise,
businesses are more likely to support public health
measures if they know they can avoid economic catas-
trophe. During a pandemic, economic relief can be a
critical tool for disease mitigation.

Congress did provide significant support through
the CARES?° and the Families First Coronavirus
Response Acts?! in the spring of 2020. The December
2020 Coronavirus Response and Relief Supplemental
Appropriations Act of 2021 offered additional aid,??
as did the American Rescue Plan Act that President
Biden signed into law in March 2021.22 The support
that these acts offered, however, did not reach every-
one, and the delay in enacting further relief in the late
summer and fall of 2020 added to the challenge that
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states faced as they tried to balance human and eco-
nomic health.2* The results were not pretty. Initially,
most states issued a series of emergency orders that
shuttered some, but not all businesses, and limited
many, but not all, social gatherings. Then, as pan-
demic fatigue, economic stress, and partisan divisions
grew, states began to “reopen.”? Once cases re-surged
in winter 2020-2021, some governors re-imposed
some, but not all, of the restrictions.2¢

This less-than-coherent approach extended to reli-
gious worship. Early on, it became clear that religious
worship and gatherings could serve as super-spreader
events.?” South Korea’s initial outbreak, for example,
was tied to services in a charismatic religious com-
munity.28 In March 2020, an Arkansas church service
was associated with 61 cases and four deaths.? As
2020 progressed, evidence accumulated that indoor
activities where people are close to one another for an
extended period, especially where there is singing or
loud talking, are especially risky.?° Nevertheless, the
CDC did not recommend restrictions on worship, not-
ing that millions of Americans “embrace worship as an
essential part of life.”s!

In spring 2020, when COVID-restrictions were at
their most stringent, most states exempted religious
services from orders that shuttered mass gatherings.3?
According to the Pew Research Center, only 10 states
barred in-person religious services in April 2020.33
About one-third of states placed no caps at all on in-
person religious gatherings.3* Three states deemed
religious worship to be “essential services.” Still,
religious services did not escape regulation. In April
2020, 22 states limited religious gatherings to 10 or
fewer persons.?¢ Some states had even stricter and
some had looser requirements.?”

In the summer and fall of 2020, even as infections
surged, more states “opened up,’ lifting restrictions on
religious worship, as well as other activities.?® Other
states, including New York and California, maintained
significant restrictions.?9 As the discussion below
shows, challenges to these laws helped to reshape the
Court’s understanding of how the Free Exercise Clause
applies to public health laws.

Part Two: Doctrinal Roots and the Early
COVID Cases
Prior to COVID-19, the application of the Free Exer-
cise clause to communicable disease laws was rela-
tively stable, if under-theorized. Three cases formed
the foundation for the analysis: Jacobson v. Mas-
sachusetts,*© Employment Division v. Smith,* and
Church of the Lukumi Babalu Aye v. Hialeah.*>
Strictly speaking, Jacobson was not a Free Exercise
case. The 1905 decision concerned a Cambridge, Mas-
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sachusetts law requiring all residents to be vaccinated
against smallpox or pay a $5 fine. The defendant,
Henning Jacobson, was a Lutheran pastor who had
both religious and secular objections to vaccination.*?
Yet, because the Supreme Court had yet to apply the
Free Exercise Clause to the states,** he based his chal-
lenged on the due process clause, not the Free Exercise
clause.®

In a complex and multi-faceted opinion by Justice
Harlan, the Court rejected Jacobson’s contentions,
emphasizing that a community has the “right to pro-
tect itself against an epidemic of disease which threat-
ens the safety of its members.”*¢ This did not mean
that communicable disease laws were wholly beyond
judicial review. Rather, the Court recognized that the
police power extended only to “reasonable regulations,
as the safety of the general public may demand,”” and
that courts should step in when public health laws
have “no real or substantial relation” to their “objects,”
or are “beyond all question, a plain, palpable invasion
of rights secured by the fundamental law.”*¢ The Court
also noted that some regulations might be “so arbitrary
and oppressive in particular cases, as to justify the
interference of the courts.™ Still, Jacobson provided
strong support for the principle that states can limit
individual liberty to prevent the spread of communi-
cable diseases, and that courts should provide con-
siderable deference to the elected branches, and the
health officials to whom they delegate power, to deter-
mine what steps are needed to stop an epidemic.*°

For more than 100 years, Jacobson remained the
Court’s leading infectious disease case, and primary
authority for the constitutionality of vaccine mandates
(even in the absence of an epidemic).5® Moreover,
although Jacobson was not a Free Exercise case, the
Court cited it in several notable religious liberty cases.
For example, the Court referenced it in Prince v. Mas-
sachusetts while rejecting a religious liberty challenge
to a child labor law.?> The Court also cited Jacobson
in Sherbert v. Verner,5® which held that the denial of
unemployment benefits to a Seventh-Day Adventist
who refused to work on her Sabbath violated the Free
Exercise Clause, for the proposition that the Consti-
tution does not require accommodations to laws that
regulate actions that “pose[ ] some substantial threat
to public safety, peace or order.”*

Smith overruled Sherbert, but in doing so, the Court
did not reject the point that Sherbert drew from Jacob-
son. Rather, Justice Scalia’s opinion in Smith ruled
that all generally applicable regulations of conduct,
and not simply those that seek to prevent a substantial
threat to public safety, peace or order, were subject to
rational basis review, even if they burdened someone’s
exercise of religion.>
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Lukumi added an important limitation to Smith.56
In Lukumi, the Court clarified that laws that were
facially neutral, but targeted religion, were subject
to strict scrutiny, and were constitutional only if they
were narrowly tailored to a compelling state interest.5”
In Masterpiece Cakeshop v. Colorado Civil Rights
Commission, the Court relied on Lukumi to hold
that the Colorado Civil Rights Commission violated
the Free Exercise Clause because it acted with hostil-
ity toward the religious beliefs of a baker who refused
to decorate a cake celebrating a same-sex marriage.’
Tellingly, Justice Gorsuch, in a concurring opinion,
wrote “Smith remains controversial in many quar-
ters.”9 However, he did not call for overruling Smith.
Instead, he argued that the state had failed to act
with neutrality in applying an intent requirement to
the state’s civil rights laws to bakeshops that refused
service.5°

Gorsuch’s focus on the state’s perceived lack of neu-
trality in Masterpiece Cake echoed Justice Alito’s 2016
dissent in Stormans, Inc. 0. Wiseman ' Stormans chal-
lenged a Washington State law that required pharma-
cists to sell contraceptives, including Plan B. Relying
on Smith and Lakumi, the Ninth Circuit concluded
that because the state’s rule was neutral and generally
applicable, strict scrutiny was not required.®?

In a dissent from the Court’s denial of certiorari,
Justice Alito, joined by the Chief Justice and Justice
Thomas, argued that because the Washington allowed
pharmacies to refuse to fill prescriptions when they
did not accept the customer’s insurance it was neither
neutral nor generally applicable; hence strict scrutiny
was required.®? This analysis suggested — or foretold
— that the existence of any secular exemption from
a regulation that also implicated a religious practice
would trigger strict scrutiny.

The interest among some justices in narrowing
Smith was also evident by the Court’s February 2020
decision to grant certiorari in Fulton v. City of Phil-
adelphia.’* In Fulton, a Catholic foster care agency
challenged Philadelphia’s refusal to enter into new
contracts with the agency due to its refusal to place
children with same-sex couples. The Third Circuit had
found that the city’s policy was a generally applicable
law, subject under Smith, to rational basis review.6
The grant of certiorari included the question whether
Smith should be overruled.’¢

Despite these forewarnings, until COVID-19, lower
courts usually upheld communicable disease laws
against Free Exercise claims. This was especially
apparent with regard to state vaccine laws.®” For
example, even after California and New York repealed
religious exemptions for school-based mandates,
courts relied on Smith and/or Jacobson to reject Free
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Exercise challenges.%® The existence of other exemp-
tions — for example, for medical reasons — did not
change the conclusion.

In the spring and summer of 2020, most lower
courts followed past practice and rejected Free Exer-
cise challenges to public health orders regarding
COVID-19.% Although they used different approaches
to reconcile Jacobson with contemporary Free Exer-
cise cases, courts generally read Jacobson as requir-
ing them to grant substantial deference to public
health emergency orders.” Most courts also relied on
Smith to conclude that strict scrutiny was inapplicable
because the state had restricted a range of comparable
secular activities, and hence acted in a manner that
was neutral toward religion.”™

Still, the heated political debates over the treatment
of religious services, combined with the fact that all
states included multiple exemptions to their emer-
gency orders, created anger and constitutional peril.
On April 14, 2020, Attorney General William Barr
warned that “government may not impose special
restrictions on religious activity that do not also apply
to similar nonreligious activity ... Religious institu-
tions must not be singled out for special burdens.””

Some courts agreed. For example, in Maryville
Baptist Church v. Beshear, the Sixth Circuit held that
orders by Kentucky Governor Beshear prohibiting
drive-in services “by name” while allowing secular,
“life-sustaining’ businesses [including] law firms,
laundromats, liquor stores, and gun shops to continue
to operate so long as they follow social-distancing and
other health-related precautions” were likely uncon-
stitutional.”? The court stated:

Assuming all of the same precautions are taken,
why is it safe to wait in a car for a liquor store

to open but dangerous to wait in a car to hear
morning prayers? Why can someone safely walk
down a grocery store aisle but not a pew? And
why can someone safely interact with a brave
deliverywoman but not with a stoic minister?
The Commonwealth has no good answers.
While the law may take periodic naps during a
pandemic, we will not let it sleep through one.”™

A few days later, the same panel in Roberts v. Neace
enjoined the Governor’s ban on in-door services.”
The Sixth Circuit’s decisions pointed to the dilemma
that courts faced during the pandemic. In the absence
of federal coordination, inadequate financial sup-
port, and changing epidemiological and political
conditions, state officials imposed orders that often
appeared perplexing. Why exempt liquor stores but
not churches? Laundromats but not worship? An
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epidemiologist might answer that because worship
brings many people together for an extended period,
with singing and chanting, it creates a greater risk
than retail stores or laundromats. The Sixth Circuit,
however, did not consider public health evidence, rely-
ing instead on its own assessment of risks. Soon the
Supreme Court would do likewise.

Part Three: The Supreme Court Steps In

The Court’s Early COVID Cases:

Between May and November 2020, the composition of
the Supreme Court changed. So, too, did its approach
to Free Exercise challenges to COVID orders. As the
views of the justices who were initially in the dissent
became those of the majority, the Court established a

reluctant to second-guess officials when they “under-
take[ ] to act in areas fraught with medical and scien-
tific uncertainties.”s? This reluctance, he added, was
particularly appropriate in deciding an emergency
petition.s3

In a strongly worded dissent, Justice Kavanaugh,
joined by Justices Thomas and Gorsuch, argued that
California had not imposed the identical occupancy
limit on “comparable secular businesses.”®* Tellingly,
he pointed to no evidence to support the conclusion
that exempt businesses were “comparable” to religious
services. Nor did he explain how courts should deter-
mine the relevant comparators.

The Court’s second COVID case, Calvary Chapel
Dayton Valley . Sisolak, concerned Nevada’s 50-per-

Between May and November 2020, the composition of the
Supreme Court changed. So, too, did its approach to Free Exercise
challenges to COVID orders. As the views of the justices who were initially
in the dissent became those of the majority, the Court established a new
doctrinal framework that devalued public health evidence and could
subject almost any public health law to strict scrutiny.

new doctrinal framework that devalued public health
evidence and could subject almost any public health
law to strict scrutiny.

On May 22, 2020, the Supreme Court issued its
first decision regarding a COVID-restriction in South
Bay United Pentecostal Church v. Newsom (South Bay
1).76 Like the other COVID-cases that the Court would
hear, South Bay I was an emergency petition decided
from the “shadow docket,””” without the benefit of
argument or full briefing. The issue before the Court
was California Governor Gavin Newsom’s order limit-
ing attendance at places of worship to 25% of capacity
or a maximum of 100 attendees.” Many other secu-
lar activities, including lecture halls, concerts, movie
theaters, and sports events faced similar limits, but
others, including retail stores, restaurants, and hair
salons faced less strict limits.”

By a 5-4 vote, the Court rejected the emergency
petition without issuing an opinion. Concurring, Chief
Justice Roberts explained that the order appeared to
treat religious worship similarly to “comparable secu-
lar gatherings ... where large groups of people gather
in close proximity for extended periods of time.”s°
Citing Jacobson, he explained that the Constitution
“principally entrusts” health and safety to™politically
accountable officials,”8! and that courts should be
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son cap on religious services; certain other activities,
including gaming, were allowed to admit 50% of their
maximum occupancy.?* By another 5-4 vote, again
from the shadow docket and without an opinion, the
majority rejected an emergency petition to enjoin the
occupancy limit. Justices Alito, Gorsuch, and Kavana-
ugh published three separate dissents previewing the
arguments that the majority would later adopt.

In his dissent, Alito, joined by Thomas and Kavana-
ugh, argued that the petitioner was likely to succeed
on the merits of its Free Exercise claim because the
state had “made no effort” to show that the religious
services were riskier than activities that were permit-
ted, such as “going to the gym” or “what goes on in
casinos.”® Thus like Kavanaugh in South Bay, Alito
appeared to assume that the state bore the burden
of establishing that the services were not comparable
to the exempted activities.’” He added that because
Jacobson was not a First Amendment case it was not
relevant, and that “a public health emergency does not
give Governors and other public officials carte blanche
to disregard the Constitution for as long as the medi-
cal problem exists.”s8

In his own dissent, Kavanaugh pinpointed the prob-
lem presented by the juxtaposition of restrictions and
exemptions: “when a law on its face favors or exempts
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some secular organizations as opposed to religious
organizations, a court ... must determine whether the
State has sufficiently justified the basis for the dis-
tinction.”®® Recognizing that states were “struggling”
to balance economic and health risks, he stated, “The
Constitution does not tolerate discrimination against
religion merely because religious services do not yield
a profit.”9° He added,

This Court’s history is littered with unfortunate
examples of overly broad judicial deference

to the government when the government has
invoked emergency powers ... The court of his-
tory has rejected those jurisprudential mistakes
and cautions us against an unduly deferential
judicial approach, especially when questions of
racial discrimination, religious discrimination,
or free speech are at stake.?

A New Approach:
Two months later, Justice Ruth Bader Ginsburg, who
had voted with the majority in South Bay I and Cal-
vary Chapel, died.®> On October, 26, 2020 President
Trump’s nominee, Amy Coney Barrett, was confirmed
to the Supreme Court.9> One month later, in Roman
Catholic Diocese of Brooklyn (RCD), the approach of
the dissenters in South Bay I and Calvary Christian
became that of the majority. 9

RCD concerned New York Governor Cuomo’s
order barring more than 10 persons from attend-
ing religious services in “red-zones” (areas identified
as COVID-19 “hotspots”) and more than 25 persons
from attending services in “orange zones” (areas adja-
cent to red zones).”* By the time the case had reached
the Supreme Court, the Governor had reclassified the
areas where the plaintiffs were located, enabling them
to hold services at 50% of capacity.9

Despite the fact that the plaintiffs were no longer
subject to the order at issue, the Court took up the
emergency appeal and by a 5-4 vote, in a short per
curiam opinion, concluded that the plaintiffs had
“made a strong showing that the challenged restric-
tions violate ‘the minimum requirement of neutrality’
to religion.”” In support of its claim, the plaintiff Agu-
dath Israel of America had referenced statements by
Cuomo that could be construed as targeting Orthodox
Jews.98 The Court could have rested on those facts.9
Such a decision would have signaled that the defer-
ence that Roberts commended in South Bay I did not
extend to orders when there was evidence of animus
toward a religious group, perhaps especially a reli-
gious minority.

FIRST AMENDMENT VALUES IN HEALTH CARE ® WINTER 2021

The majority, however, did not rely on extra-textual
evidence of animus. Rather, it found that discrimina-
tion existed because certain secular activities, includ-
ing “acupuncture facilities, camp grounds, garages, as
well as many whose services are not limited to those
that can be regarded as essential,” were subject to less
onerous restrictions.’®® From this, and the fact that
the restrictions specified religious services by name,
the majority concluded, without pointing to any pub-
lic health evidence, that the contested orders were not
of general applicability. In effect, as in the South Bay
I and Christian Calvary dissents, the majority relied
on its own intuition to determine which activities
were comparable to the religious services that were
restricted. The majority also appeared, without stat-
ing, to treat the state as having the burden of persua-
sion on that threshold issue.

Applying strict scrutiny, the majority held that the
regulations were not narrowly tailored to the com-
pelling state interest of preventing the transmission
of COVID-19. In so doing, the Court noted that many
other “hard-hit” jurisdictions had less onerous restric-
tions, showing how the variation among states that
had come to characterize the pandemic response could
be used to establish a lack of narrow tailoring.!°* The
Court also pointed out that there were no reported
outbreaks of COVID-19 at plaintiffs’ services, suggest-
ing that states could not act to prevent the transmis-
sion of the virus until a super-spreader event at a par-
ticular religious facility was documented.02

Both Gorsuch and Kavanaugh added strongly
worded concurring opinions. In his, Gorsuch derided
governors who “[ A]t the flick of a pen, ... have asserted
the right to privilege restaurants, marijuana dispen-
saries and casinos over churches, mosques, and tem-
ples.”03 He also criticized the Chief Justice’s concur-
rence in South Bay I for relying on Jacobson, which he
termed a “modest” decision that applied to a different
set of facts and a different constitutional claim.°* He
warned that while the impulse for courts to “stay out
of the way in times of crisis ... may be understandable
or even admirable in other circumstances, we may not
shelter in place when the Constitution is under attack.
Things never go well when we do.”°5

In his concurrence, Kavanaugh accepted that the
Constitution “principally entrusts the safety and health
of the people to the politically accountable officials of
the States,” but explained that “judicial deference in an
emergency or a crisis does not mean wholesale judi-
cial abdication, especially when important questions
of religious discrimination, racial discrimination, free
speech, or the like are raised.”°¢ He added that “once
a state creates a favored class of businesses ... the State
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must justify why houses of worship are excluded from
that favored class.”7 He did not explain, however, how
the Court should determine which favored “classes of
businesses” were comparable to worship.

In dissent, Justice Sotomayor warned of the poten-
tial danger of this approach: “Justices of this Court
play a deadly game in second guessing the expert
judgment of health officials about the environment
in which a contagious virus, now infecting a mil-
lion Americans each week, spreads most easily.”°8 In
the three months that followed the Court’s decision,
approximately 250,000 more Americans died from
COVID-19.19 Still, on its own, RCD might have been
read as a limited decision, motivated by the draco-
nian nature of Governor Cuomo’s order, and serving
to remind officials to tread carefully when restricting
worship.

That was not to be. In the weeks and months that fol-
lowed, the Supreme Court issued a series of decisions
relating to the Free Exercise clause.’® Among the more
interesting was South Bay United Pentecostal Church
v. Newsom (South Bay IT)." In a short, unsigned opin-
ion, once again from the shadow docket, a six justice
majority (including Roberts, Thomas, Alito, Gorsuch,
Kavanaugh, and Barrett) blocked California’s ban on
indoor services, but left in place a 25% capacity limit
plus a ban on singing and chanting.'?

Although the majority agreed to enjoin part of the
state’s order, the separate opinions of the justices in
the majority showed continuing disagreement. Now
stating that deference had its “limits,” Roberts sup-
ported enjoining the orders restricting worship, but
would have kept in place the ban on singing, noting
that he saw no basis for “overriding that aspect of the
state public health framework.”? In contrast, Gor-
such, joined by Thomas and Alito, argued that the
state had targeted religion, and that as a result, strict
scrutiny was required.”* Regarding the ban on chant-
ing, Gorsuch noted, “California’s powerful entertain-
ment industry has won an exemption. So once more
we appear to have a State playing favorites during a
pandemic ...”"5 In a separate statement, Alito indi-
cated that he would stay the injunction on capacity
limits and singing and chanting for 30 days, to be
lifted unless the state “demonstrates clearly that noth-
ing short of those measures will reduce the commu-
nity spread of COVID-19 at indoor religious gather-
ings to the same extent as do the restrictions the State
enforces with respect to other activities it classifies as
essential.”116

In contrast, Barrett, joined by Kavanaugh, agreed
that the capacity limits should also be blocked, but
was content to accept the state’s limits on singing and
chanting.”” In reaching that conclusion, the newest
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justice stated that the petitioners did not “carry their
burden,” suggesting that she thought they had the
burden of establishing that they were entitled to relief
from that ban.”8 In contrast, in her dissent, Justices
Kagan, joined by Breyer and Sotomayor, lamented
the majority’s failure to credit the state’s scientific evi-
dence and hoped that the Court’s decision would not
“worsen the Nation’s COVID crisis.”9

Despite the absence of a majority opinion in South
Bay II, on February 26, 2021, by a six-three vote, the
Court in Gateway City Church v. Newsom,'* granted
emergency relief to a church contesting restrictions
on indoor gatherings.’?! Although the restrictions in
Gateway City Church were quite unlike the ones in the
earlier cases in that they applied to all indoor gather-
ings and did not specify worship, the Court ruled that
the outcome was “dictated by this Court’s decision” in
South Bay I1.12

Then on April 9, the Court, by a 5-4 vote — again
from the shadow docket — issued its most far-reach-
ing COVID decision in Tandon v. Newsom.?? Tandon
challenged the application of California’s limits on the
number of people from separate households who could
gather in private homes.'2* The plaintiffs claimed that
the restrictions violated their rights under the Free
Exercise Clause to conduct prayer meetings in homes
because the state permitted more people to gather
for secular purposes in certain public spaces, such as
train stations and shopping malls.?® The Ninth Cir-
cuit panel, by a vote of 2-1, disagreed, finding that such
public settings were not comparable to in-home gath-
erings “in terms of risk to public health or reasonable
safety measures to address that risk.”2¢ The Appeals
Court explained:

[TThe district court found that the State reason-
ably concluded that when people gather in social
settings, their interactions are likely to be longer
than they would be in a commercial setting;
that participants in a social gathering are more
likely to be involved in prolonged conversations;
that private houses are typically smaller and less
ventilated than commercial establishments; and
that social distancing and mask-wearing are
less likely in private settings and enforcement is
more difficult.’2

Having rejected the analogy to gatherings in public
spaces, the Ninth Circuit concluded that the state’s
restriction on private gatherings was a neutral law
of general applicability, and not subject to strict
scrutiny.?8

The Supreme Court disagreed. In a per curiam opin-
ion, the Court held that the restrictions on in-home
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gatherings were neither neutral nor generally applica-
ble.’?® In reaching its conclusion, the Court stated, “it
is no answer that a State treats some comparable secu-
lar businesses or other activities as poorly as or even
less favorably than the religious exercise at issue.”’2°
The Court then explained that comparability “must be
judged against the asserted government interest that
justifies the regulation at issue,” and that comparabil-
ity is concerned “with the risks various activities pose,
not the reasons why people gather.”!

Applying those principles, the Court determined
that strict scrutiny was required, and that the restric-
tions could not pass that high bar. In reaching that
decision, the Court overlooked the testimony that
was offered by the state’s experts, and pointed again
to the exemptions the state offered for some secular
activities, stating that the state “cannot ‘assume the
worst when people go to worship but assume the best
when people go to work.”32 In effect, the very factors
that led the Court to conclude that strict scrutiny was
required led it to find that the order was not narrowly
tailored, and hence failed strict scrutiny. The Court
added that the fact that the state had changed its pol-
icy after the petition for certiorari was filed made no
difference, stating that “officials with a track record
of ‘moving the goalposts’ retain authority to reinstate
those heightened restrictions at any time.”33

In dissent, Kagan, who was joined by Breyer and
Sotomayor, argued that because the state had adopted
a “blanket restriction on at-home gatherings of all
kind, religious and secular alike,” it had not treated
religious activity less favorably than comparable secu-
lar activities.’®* The First Amendment, she claimed,
does not demand “that the State equally treat apples
and watermelons.”3 She added that the majority had
ignored the lower courts’ factual findings that in-
home gatherings posed a greater risk than the com-
mercial activities that were less stringently regulated
in other ways.'3¢ She concluded by lamenting that the
Court “once more commands California ’to ignore its
experts’ scientific findings,” thereby weakening its
ability to address the health emergency.?” Less than
three weeks later, the Court issued its third order in
the South Bay litigation, this time vacating without an
opinion the Ninth Circuit’s judgment.’38

Out from the Shadows:

On June 17, 2021, the Court emerged from its shadow
docket and released its long-awaited decision in Ful-
ton v. City of Philadelphia.’® By a unanimous vote,
the Court held that Philadelphia had violated the Free
Exercise clause. However, in his opinion for the Court,
which never cited the COVID cases, Roberts declined
to overrule Smith, finding instead that Philadel-
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phia’s policy was not neutral and generally applicable
because the City’s contract with foster care agencies
contained a provision granting it the sole discretion
to create exceptions to its anti-discrimination require-
ment.° The Court also held that it need not decide
if the City’s anti-discrimination law violated the Free
Exercise clause because the agency plaintiff was not a
public accommodation.™!

In concurring opinions, however, five justices
expressed dissatisfaction with Smith. Barrett, who
was joined by Kavanaugh, stated that the “textual and
structural arguments against Smith are more com-
pelling” than those supporting it.1*2 Nevertheless, she
noted that overruling Smith would raise a host of dif-
ficult questions that the Court need not answer for the
reasons explained in the majority’s decision.

Alito felt no such compunctions. In a lengthy con-
curring opinion that Gorsuch and Thomas joined, he
argued that an originalist interpretation of the First
Amendment compelled the Court to overrule Smith
and apply strict scrutiny to all laws that burden the
exercise of religion.”*3 Although he did not rely on the
COVID cases, he pointed to them to demonstrate that
the Court’s current approach under Smith in deter-
mining comparability was unworkable.** This point
was echoed in Gorsuch’s concurrence, which Alito and
Thomas joined.!*s

Part Four: Themes and Questions

The protection of the public’s health, especially but not
solely from outbreaks of communicable disease, has
long been considered a core component of the states’
police power.*6 The Court’s most recent COVID-Free
Exercise cases portend a fundamental change in the
Court’s assessment of such laws, and raise many ques-
tions about the state’s ability to protect public health
in the years to come.

A. The Decline of Deference
At the start of the pandemic, most courts, usually cit-
ing Jacobson, granted substantial deference to state
health officials in deciding whether restrictions on
religious worship violated the Free Exercise Clause.!*”
In his concurring opinion in South Bay I, Roberts sig-
naled that such deference was appropriate; the dis-
senters disagreed.*s

Once the dissenters became the majority, deference
diminished.”*® Starting with RCD, the majority has
not cited Jacobson; nor has it offered any deference to
state health officials. Even the Chief Justice appears
to have changed his tone, noting in South Bay II that,
while courts “owe significant deference to politically
accountable officials,” deference has its “limits.”5°
Those limits, it now appears, extend not only to the
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deference granted to health officials. As Kagan sug-
gested in Tandon, the Court now also seems unwill-
ing to defer to the factual findings — based on public
health evidence — of the lower courts.'!

Critically, the Court has not replaced deference to
public health officials or trial courts with a search-
ing or even casual review of the scientific evidence.
Instead, starting with RCD, the Court has ignored the
public health evidence in the record. In its place, the
Court seems to be relying on the justices’ own intu-
ition as to what secular activities pose risks that are
comparable to the activities that the petitioners seek
to have exempt. Thus the Court assumes that retail
establishments, casinos, and acupuncture are com-
parable in terms of risk to in-person worship, but at
least in South Bay II, some justices appeared to accept
that in-person singing and chanting are more danger-
ous.'” The justices offered no evidence in support of
these distinctions.

The Court has also not addressed the critical ques-
tion of which party has the burden of persuasion in
establishing what secular activities present the appro-
priate comparator for the religious exercise that has
been burdened. Although the state clearly has the
burden of proof once strict scrutiny is found to be
applicable, the plaintiff should have had the burden
of establishing comparability, as it is a necessary ele-
ment for invoking strict scrutiny.’® In RCD, the Court
hinted that the plaintiffs had that burden, pointing
to their “strong showing” on the issue of comparabil-
ity.’s* In later cases, however, the Court failed to point
to any evidence produced by the plaintiffs to establish
comparability. In effect, the Court appeared to assume
(without explicitly saying) that the state has the burden
of showing that the secular activities it regulated more
lightly were not comparable to the religious activities
that were subject to stricter regulations. Interestingly,
the state appears to have this burden even when plain-
tiffs are seeking emergency petitions to stay refusals
by the lower courts to enjoin state laws.!5

B. The Dangers of Exemptions
Since RCD, the existence of exemptions, as in Justice
Alito’s Stormans’ dissent, has proven critical to the
Court’s Free Exercise analysis.'*¢ In Fulton, the Court
held that strict scrutiny was required because a pro-
vision in the City’s contract with foster care agencies
gave it discretion to offer individualized exemptions.!s7
The fact that the City had no intention of granting such
exemptions was, according to the Court, irrelevant.’ss
The impact of that analysis to public health laws
remains unclear. Few public health laws include the
type of contractual provision at issue in Fulton. On the
other hand, many of the emergency powers laws used
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during the pandemic grant executive officials broad
discretion to determine the type and level of restric-
tions imposed on different activities.’”® Other public
health laws, such as quarantine laws, have typically
been applied on an individualized basis; inevitably
officials use their discretion in determining when to
issue orders. Under Fulton, a religious litigant chal-
lenging any of these laws could potentially argue that
the mere existence of discretion and the possibility (in
some cases) of an individualized analysis demands
strict scrutiny.

The Court, however, may not and should not read
Fulton as holding that any broad grant of discretion to
executive officials — including discretion over enforce-
ment — compels strict scrutiny. Doing so would evis-
cerate the ability of all administrative agencies to exer-
cise discretion over their enforcement priorities. It
would also make it difficult for officials to impose just
the type of carefully tailored and measured responses
that strict scrutiny theoretically favors. The Court,
therefore, should limit Fulton’s reach to the type of
contractual grant of discretion at issue in that case.
Even so, the COVID cases show that the mere exis-
tence of exemptions from public health laws can trig-
ger strict scrutiny.

In the COVID-cases, the key issue was comparabil-
ity: whether the secular activities that were regulated
less strictly were comparable to the religious practices
that were regulated more strictly. As noted above, the
Court appeared to rely on its own intuition, rather
than deference or an evaluation of the public health
evidence, in making the comparability determina-
tion.’®© The approach creates enormous uncertainty
and risk for states that seek to implement non-phar-
maceutical interventions during a public health emer-
gency, forcing them to choose between implausibly
restricting all activities or providing religious objec-
tors “most-favored nation status.”'6!

Critically, states cannot avoid the problem by offer-
ing no exemptions. Shuttering everything is simply
not possible. People need health care, especially in a
pandemic. They also need food and medicine, and the
people who work in health care and food distribution
need access to transportation and often childcare. Yet,
by granting these necessary exemptions, states treat
some secular activities more favorably than some
religious activities (in-person worship). This sets a
comparability trap, in which the state has to show —
apparently without the benefit of deference — that
none of the exempted activities is comparable to the
religious activity asserted by the plaintiff.

Prior to Tandon, Caroline Corbin argued that com-
parability should be based on two factors: the danger-
ousness of the activity and its essentiality.!62 If that were
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the case, a court might conclude emergency rooms are
not comparable to in-home prayer meetings because
the former are more critical to society writ large dur-
ing a pandemic than the latter. In Tandon, however,
the Court insisted that comparability depends solely
on the “risks various activities pose, not the reasons
why people gather.’¢3 That approach allows the Court
to avoid deriding the exercise of religion as “non-
essential.” It also means that as long as hospitals pose
as a great a risk of transmission as in-person worship
(a likely assumption early in a pandemic), a court
might treat the two activities as comparable, requiring
the state to defend, subject to strict scrutiny, its deci-
sion to allow the former but not the latter.

Importantly, the COVID cases show that states
cannot escape the trap by treating religious activities
more favorably than many other secular activities.
Indeed, by singling out some types of religious activ-
ity (e.g. worship), and treating it more favorably than
some types of secular activity (e.g. entertainment ven-
ues), the state may be found to have targeted religion.
According to Sotomayor, this is precisely what hap-
pened in RCD.'%* The state regulated worship more
strictly than some secular activities, but less strictly
than others that the state deemed comparable. Still,
the majority saw the state as impermissibly discrimi-
nating against religious activities.!¢

Theoretically, strict scrutiny need not doom a public
health measure. Indeed, it may well be that although
the Court will require strict scrutiny in most Free Exer-
cise cases, that test will not always prove to be “fatal in
fact.”16¢ In his concurrence in Fulton, Alito argued that
certain peace and public safety laws, recognized at the
time of the founding, should survive strict scrutiny.'¢”
He did not include public health laws in that category,
even though courts in the ante-bellum period accepted
restraints on religion that related to health.’®8 He also
pointed to some potential laws, including bans on cir-
cumcision that could be defended on public health
grounds, as examples of anti-religious measures that
warranted strict scrutiny.’®® It therefore seems pos-
sible that Alito and the justices who joined his con-
currence might not endorse a more relaxed approach
to strict scrutiny for public health laws. Nor did the
majority in the COVID cases seem willing to apply a
less-than-fatal form of strict scrutiny. Indeed, Tandon
suggests that the very fact that a comparable secular
activity faces less stringent restrictions can serve to
establish that the state has less restrictive means of
protecting the public’s health.17°

More chilling, in a dissent to a later case in which the
majority refused, without opinion, to block a COVID
vaccine mandate for health care workers, Gorsuch,
who was joined by Thomas and Alito, suggested that
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preventing deaths from COVID-19 may not remain a
compelling state interest.'”" If so, no public health law
that implicates religion could survive strict scrutiny.
Undoubtedly, the Court’s approach to comparability
in the COVID cases responded at least in part to the
messy and often quite questionable mix of laws and
exemptions that characterized the state response to
the pandemic.'” In the absence of a uniform national
approach to pandemic mitigation, states adopted,
rescinded, and re-imposed a dizzying array of restric-
tions. Given the inconstancies between jurisdictions,
and the ever-changing orders within jurisdictions
(some due to new evidence and the virus’ shifting epi-
demiology and some due to political and economic
pressures), it is not surprising that the Court ques-
tioned the application of strict measures to religious
worship.7? Still, it is difficult to see how states can
protect the public from disease threats without grant-
ing officials substantial discretion, and implementing
some distinctions between activities. Moreover, in the
early days of a new pandemic, when the science is still
evolving, the exercise of discretion will invariably be
messy. Officials will make mistakes, and measures that
appear to be necessary at one point of time may later
be shown to be either unnecessary or ineffective. If we
want officials to be able to save lives in the early stages
of a pandemic, we need to give them some leeway. The
Court, however, seems to be in an unforgiving mood.

C. Beyond Worship

One of the unusual features of the Supreme Court’s
initial COVID-Free Exercise cases is that in each
instance, the challengers claimed that the state regula-
tion burdened their ability to worship. As a result, the
Court did not have to consider the impact of its less
deferential and changing stance to public health laws
that regulated other exercises of religion.

Many other Free Exercise cases, however, focus on
laws that burden religion without regulating worship.
In Fulton, for example, the Court accepted that the
city’s policy burdened the plaintiff’s religious exercise
“by putting it to the choice of curtailing its mission or
approving relationships inconsistent with its belief.”7
Although the religious activity infringed upon was not
worship, the Court insisted that the plaintiff’s asser-
tion that the law restricted its religious beliefs should
be accepted.'” This is the typical approach.17

What happens when the Court’s well-established
deferential stance to determining what constitutes
a burden on religion meets its new less deferential
approach to public health laws? Will the mere exis-
tence of exemptions (or per Fulton, the mere possibil-
ity of exemptions) mean that any religious litigant can
demand an exemption to any public health law, even if
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it restricts practices that most people would regard as
purely secular. This is the issue that has arisen in liti-
gation that has challenged COVID-vaccine mandates,
but it is not limited to such cases.

Tandon and Fulton raised the issue. The law in Tan-
don, for example did not regulate worship qua worship,
it simply impacted worship by regulating in-home
gatherings. Other public health laws may implicate
other activities that individuals may feel are related
to their exercise of religion. Consider for example,
an outbreak of a deadly gastrointestinal disease that
seems to be spreading unchecked in restaurants. Early
in the outbreak, health officials have little information
about the specific practices that are spreading the dis-
ease. They only know that several fatal outbreaks have
been associated with restaurants; and that the death
toll is climbing quickly. To slow the spread, they shut-
ter restaurants, but allow food services to continue in
hospitals and congregate care facilities.

a religious activity, they are simply not comparable to
hospital cafeterias and nursing home dining rooms?
Or, would the Court follow the logic of the COVID
cases and apply strict scrutiny? Unfortunately, the
COVID-cases offer little basis for answering those
questions.

The possibility that courts would strike down public
health orders that do not touch upon commonly rec-
ognized forms of worship or religious activity is not
far-fetched. Indeed, the uncertainty as to what Tandon
and Fulton may require has already spawned a wave
of litigation challenging COVID-vaccine mandates on
Free Exercise grounds. Although many courts have
rejected such challenges, ruling that the mandates
are neutral laws of general applicability,'® others have
held that by offering medical but not religious exemp-
tions, the mandates violate the Free Exercise clause.'”

To date, the Supreme Court has not ruled on this
issue. On October 29, 2021, however, the court

Bad facts make bad law. There is no doubt that the facts during the
pandemic have been awful. The ever-changing and inconsistent patchwork
of regulations and exemptions that tried to balance health and economic
imperatives were often hard to fathom and difficult to explain. The sense
of anger and grievance that much of the country felt regarding the COVID-
restrictions, some of it justified and much of it stoked by President Trump
and his allies, certainly added to the perception that state restrictions were
motivated by animus and bigotry towards the faith-based community.

Now imagine that a restaurant owner — Plaintiff X
— claims that her religion compels her to cook and
serve meals to strangers. She claims that the order
shuttering restaurants burdens her ability to exercise
her religion. She points to the fact that hospitals and
nursing homes are permitted to remain open. They
too could spread the disease. The state, she claims, has
not treated comparable secular activities comparably
to her religious practice of running her restaurant.

How would the Court decide such a case? Would
the fact that restaurants are not typically thought of
as a religious activity result in the Court giving greater
weight to the testimony of health officials than it did
in the cases concerning the regulation of worship? In
other words, would the Court, perhaps without saying
so, be more willing to defer to health officials when
reviewing claims that do not fall within the justices’
own pre-existing assumptions as to what constitutes
a religious activity? Would the Court instead rely on
its own intuition to decide that even if restaurants are
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rejected an emergency appeal in case denying a Free
Exercise challenge to Maine’s requirement that health
care workers be vaccinated against COVID-19.178 The
majority did not write an opinion. In a brief concur-
ring opinion, Barrett, who was joined by Kavanaugh,
stated that the Court should not use its discretion to
take the case without benefit of “full briefing and oral
argument.”” In a heated dissent, Justice Gorsuch, who
was joined by Thomas and Alito, argued that medical
exemptions are comparable to religious exemptions
and that strict scrutiny was required.'s°

To date, it is not clear whether the Court will take
another vaccine case, or how it will resolve one should
it do so. What is certain is that Fulton plus the COVID
cases suggests that the Court does not mean to cabin
its approach to laws that regulate worship qua wor-
ship.’8! Nor should the Court do so. Those whose prac-
tice their faith by selling food or educating students
should not be given less protection than those who
practice their faith by attending church on Sunday.
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The problem is that when the appropriately expan-
sive notion of what constitutes a religious practice is
combined with the less deferential approach to com-
parability, all laws that seek to preserve the safety and
well-being of society — during a pandemic and other-
wise — are threatened. Any law can burden someone’s
religious practice; and all laws have exemptions. Yet,
freed from deference, and unconcerned with empirical
facts, the Court is left with little but its own intuition
to determine which secular activities pose health risks
that are comparable to the regulated activities that the
plaintiff sincerely views as religious. The result may be
a Free Exercise jurisprudence that dramatically limits
the states’ ability to protect public health, except when
the Justices’ intuition tells them that the religious
activity at issue is not comparable to the exempt secu-
lar activities. Judicial intuition, however, seems a thin
reed upon which to rest the public’s health.

Conclusion

Bad facts make bad law. There is no doubt that the
facts during the pandemic have been awful. The ever-
changing and inconsistent patchwork of regulations
and exemptions that tried to balance health and eco-
nomic imperatives were often hard to fathom and
difficult to explain. The sense of anger and grievance
that much of the country felt regarding the COVID-
restrictions, some of it justified and much of it stoked
by President Trump and his allies, certainly added
to the perception that state restrictions were moti-
vated by animus and bigotry towards the faith-based
community.

Still, by dispensing with deference, disregarding
public health evidence, and limiting the determina-
tion of comparability to the risks posed by activities
without any consideration of their benefits, the Court
opened a Pandora’s Box that threatens to undermine
the public’s health. While punting on the question of
Smith’s fate, Fulton did little to close that box. Rather
it has invited more litigation on the impact of broad
grants of discretion.

As a result, all public health laws now face uncer-
tainty. This cloud extends to vaccine mandates, not
only for COVID, but also for measles, mumps, rubella,
and other long-required vaccinations. As noted above,
for more than a century, courts looked to Jacobson
to affirm the state’s right to mandate vaccination.s2
Smith provided further support.’®® Now, with the
majority ignoring Jacobson, and five justices ques-
tioning Smith, these laws face new dangers. Most omi-
nously, the Court’s analysis of exemptions in both Ful-
ton and the COVID cases raises the question whether
vaccine mandates that include any exemptions, as
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all do,'8* are subject to strict scrutiny.'s® Further, a
decision by a state to mandate vaccination in some
employment settings — say nursing homes — but not
others — say prisons — could also fall victim to the
comparability trap. Of course, a court might find that
nursing homes are not comparable to prisons, or that
vaccine mandates for nursing home workers can sur-
vive strict scrutiny. The problem is that the outcome of
all of such questions seems now to depend on judicial
intuition more than public health evidence.

Future social distancing laws may also be at risk.
COVID-19 will not be the last pandemic. When the
next one strikes, the protection of the public may once
again require the imposition of some forms of social
distancing measures until a vaccine or treatment is
developed. Ideally, those measures will be more care-
fully crafted and more consistently applied than they
have been during the COVID-19 pandemic. Neverthe-
less, the Court’s new jurisprudence suggests that the
existence of any exemptions may lead to strict scrutiny,
and that the state’s careful reliance on public health
evidence may prove to be of little help to the state.

Also imperiled are day-to-day laws and regulations
that protect population health. Fire safety laws, food
inspection laws, and tobacco control laws, to name just
a few examples, may face new challenges by individu-
als who claim that compliance burdens their exercise
of religion. Will all such laws be subject to strict scru-
tiny as long as a litigant can show that officials have
broad discretion, or that the laws are under-inclusive?
Will we have anything more than judicial intuition to
ensure that the mass of laws that keep us safe are not
toppled?

Perhaps, after the pandemic is over, the Supreme
Court’s eagerness to police public health orders
through its shadow docket will diminish. Importantly,
Justices Barrett and Kavanaugh have voiced their
concerns about ruling on vaccine mandates without
the benefit of full briefing and argument.'8¢ Hopefully,
when the Court next speaks, it will not be from the
shadow docket, and the justices will provide us with
an opinion that relies less on the rage and intuition
that seemed to propel the Court’s COVID-cases and
offer instead a more thoughtful and nuanced analysis
of how to reconcile the Constitution’s protections for
religious liberty with the protection of public health.
Such an approach might accept a narrowed Smith,
but might also make clear that public health evidence
matters in the determination of comparability and the
application of strict scrutiny. It might also accept that
states should be able to consider not only the risk of an
activity subject to regulation, but also its benefits. By
offering such an approach, the Court could continue
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the important task of policing anti-religious animus,
especially aimed at religious minorities, without sub-
jecting all public health laws to the comparability trap.

COVID-19 has stressed our society and our juris-
prudence in a multitude of ways. Unfortunately, the
next pandemic may be more lethal. It is also likely to
have a different epidemiological profile, and require
a very different mix of interventions than those that
states used in 2020. To guide us through the inevita-
ble clashes between religious liberty and public health
that will then arise, we need a Free Exercise doctrine
that takes both the science and the potentially adverse
consequences of religious liberty more seriously than
the opinions from the shadow docket.
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