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Abstract
Prior to the Insurance Act 2015, an insurer could refuse payment by relying on terms unrelated to the
manner in which the loss occurred, or with the assured’s default. Section 11 of the Insurance Act 2015
reverses that and requires ‘the punishment to fit the crime’ by introducing a ‘could have increased the
risk’ test, which is said to be a requirement for correlation between an assured’s non-compliance with
a risk clause and the actual occurrence of the loss. The new test effectively raises more profound causation
issues from a practical point of view as regards insurance recoveries and also from a theoretical point of
view of causation in the law. It is submitted that the test ‘could have increased the risk’ introduced by
section 11 of the Insurance Act 2015 should be interpreted by an approach to recognising a nexus – a
general causal relevance (general causation) – and adopting interpretation as a restricting tool, to achieve
alignment with the legislative intent. In presenting this argument, this paper explores the difference
between correlation and causation in the law, expounding a wider understanding of legal causation
than causa proxima in the insurance context.
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Introduction

It is widely recognised that the rules by which insurance liability is attributed are mainly those con-
tained in the insurance contract. The legal nature of an insurance contract means that the assured is
allowed to recover from the insurer only loss that is caused by an event covered by the insuring clause
of the insurance contract and not subject to any exclusion. The inquiry as to causation is therefore a
crucial issue for ascertaining whether some loss or damage is covered by an insurance policy. Where
insurance is a tool to transfer risk between an assured and an insurer, the insurer agrees to bear legal
responsibility to recover a loss or damage according to the agreement and the law of insurance. Where
there is a failure to contractually transfer the risk to the insurer, the assured will itself assume the risk
and loss. ‘Insurance liability’ will be used throughout the paper to refer to the insurer’s duty to indem-
nify the assured in accordance with the insurance policy and the rules of insurance contract law.

Risk is the very subject-matter of insurance contracts; risk definition and risk mitigation are essen-
tial to pricing the transfer of risk. There are therefore clear and important reasons for determining
whether non-compliance with the insurance terms could have increased the probability of the risk
of loss and the occurrence of the loss in fact. The Insurance Act 2015 contains various remedies
pursuant to an assured’s default, such as the rules relating to the duty of fair presentation of risks
at precontractual stage, non-compliance with policy terms and fraudulent claims. As Davey has
maintained, these rules matter because all (or at least some) of the insurance liability can be
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discharged,1 and the risks and losses effectively shift back to the assured. The limitations to insurers’
liability on account of the fault of those who are assured do not necessarily link to the question of what
is the proximate cause of loss in insurance claims, but ask whether insurers will remain liable, if those
assured commit wrongful acts during the formation or performance of insurance contracts.

The Insurance Act 2015 now requires ‘the punishment to fit the crime’, but does so in a manner
that, it is submitted, raises profound causation issues. Section 11 of the Insurance Act 2015 provides
that if the assured shows that non-compliance with a term tending to reduce some particular risk
(as listed under section 11(1)) could not have increased the risk of the loss which actually occurred
in the circumstances in which it occurred, the insurer may not rely on the non-compliance to exclude,
limit or discharge its liability under the contract for the loss. In this paper, out of convenience of
expression, terms falling within the scope of section 11 will be referred to as ‘terms tending to reduce
a particular risk’, or more broadly ‘risk clauses’.

Section 11 is said to avowedly avoid a causation requirement mainly based upon the Law
Commissions Explanatory Notes,2 which appears to be an attempt to introduce a correlation require-
ment between an assured’s non-compliance with a risk clause and the actual occurrence of the loss.
However, there has been much uncertainty surrounding how to interpret this correlation requirement.
As will be shown, it is a widely held view both in practice and academic literature that there is still a
need to explore causation issues in section 11 of the Insurance Act 2015. In this paper, it is argued that
the correlation or non-causation requirement is unclear in the law and should not be the correct
approach or interpretation when the provision is applied in the future. The aims of this research
are twofold: clarity for the purpose of insurance claims and recoveries; and, more importantly, con-
ceptual consistency and coherence in the theoretical edifice of causation in insurance law.

Drawing on the philosophical and general legal notions of causation, notably general causation the-
ories, this paper explores the nature of such correlation requirement in section 11 of the Insurance Act
2015. The thrust of the following analysis may be succinctly embodied as the distinction between two
legal questions or tests: (1) ‘Could the breach have increased the possibility of materialisation of the
risk which in fact caused the loss?’; and (2) ‘is the fact that the assured behaved in some undue risk-
creating way causally relevant to the loss, so that the loss is not covered by insurance?’. The former
question is taken as an encapsulation of what the court is required to ask when applying section
11 of the Insurance Act 2015, whereas the latter is a classic ex-post causal inquiry, the same as the
proximate cause as provided in section 55 of the Marine Insurance Act 1906.

The discussion consists of three parts. First, the meanings of correlation and causation in law are
considered. Laying down the groundwork for the later discussion, this part demonstrates a wider
meaning of causation in the law than causa proxima in the insurance context. This aims to put insur-
ance causation in the central discussion of causation in the law by first refuting the idea that causation
theory in insurance law is confined only to the purpose of identifying the proximate cause of the
loss. The second part analyses the language of the rules relating to promissory warranties and
‘terms tending to reduce risks’ under the Insurance Act 2015. It interrogates stated and unstated rea-
sons why the legislator did not adopt causal expressions and tests. Finally, the third part draws on
academic literature in seeking to define a correlation requirement in the form of a ‘risk increasing’
test. The test of ‘some bearing’ is compared to the effect of a requirement of causal connection
both in theoretical accounts and in practice in the approaches of the law of Australia and New
Zealand.

The conclusion will be reached that section 11 of the Insurance Act 2015 should be viewed as hav-
ing laid down a test of correlation with a general causal relevance (general causation) for the

1J Davey ‘Remedying the remedies: the shifting shape of insurance contract law’ (2013) 4 Lloyd’s Maritime & Commercial
Law Quarterly 476 at 476.

2R Merkin and Ö Gürses ‘Insurance contracts after the Insurance Act 2015’ (2016) 132 Law Quarterly Review 445 at 452.
The Explanatory Notes to the Insurance Act 2015, are available at https://www.legislation.gov.uk/ukpga/2015/4/notes/div-
ision/3, at [96]. See detailed discussion in part 2.
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determination of insurance liability, and that this approach is distinct from a spurious correlation as
well as the more direct and singular causal approach adopted by Australia and New Zealand.

1. What do correlation and causation mean in insurance contract law?

It is important to first unpack our notions of causation in the law. Hart and Honoré suggested that
causal notions should be given the meaning attributed to them by an ‘ordinary man’, resulting in a
series of varying notions.3 They identified three causal concepts central to legal causal notions. The
first central concept is that of cause and effect, such as ‘causing harm’ by one’s own act. This is the
most common type of situation in which an ordinary man speaks of cause. A second type of causal
concept found in ordinary speech is that of X ‘providing reasons’ for Y to do something – analogous to
inducement, as in where X induces Y to act, which causes the harm. A third class of causal concept is
where X provides Y with the opportunity or means necessary to do something. For example, where X
carelessly leaves the door of his friend’s house (or his) unlocked, thereby providing the opportunity for
Y, a thief, to enter the house.4

In Stapleton’s view, different information resulting from these different interrogations is often
expressed in the same causal terms.5 Stapleton’s central claim is that in legal contexts, we should
choose an interrogation underlying causal usage in the law that captures all the ways in which the fac-
tor might be involved in the existence of the particular phenomenon in issue, rather than on the basis
of ‘intuition’ or ‘common sense’.6 Stapleton therefore introduces the alternative concept of ‘involve-
ment’ in order to avoid circular causal terminology:7

[Involvement] provides the width of coverage that is needed to accommodate smoothly all the
many diverse enquiries the Law makes. For example, in the hunters case8 one project of the
Law might be to consider all possible regulatory strategies for preventing such deaths. Such a pro-
ject requires the Law to address all involved factors – even those that some might describe as
‘mere conditions,’ such as the walker’s presence. This is because the most efficient strategy
may be, for example, to ban mountain walking during the hunting season.9

Moore also poses the question: ‘when lawyers have at least tried to use “cause” as the label for a natural
relation that must exist for liability to be found, what notion of cause is implicit in their usage?’10 He
suggests that, ‘[t]here are some prunings to be done if we are to have a chance of extracting any coher-
ent concept of causation from the thousands of its usages in the law’.11 Based upon his ‘pruned’ con-
cept of causation presupposed by the law, he concludes that causation in the law will have a number of
characteristics, one of the foremost of which is that mere correlation is not causation.12 He

3HLA Hart and T Honoré Causation in the Law (Oxford: Clarendon Press, 2nd edn, 1985) pp 44–61. See also J Stapleton
‘Law, causation and common sense’ (1988) 8 Oxford Journal of Legal Studies 111 at 113–114.

4Hart and Honoré, above n 3, p 59.
5J Stapleton ‘Choosing what we mean by causation in the law’ (2008) 73 Missouri Law Review 433 at 439.
6Ibid, at 444–446.
7Ibid, at 436. Stapleton classifies ‘involvement’ into three categories: necessity; duplicate necessity; and contribution.

Necessity refers to a factor which is necessary for the existence of the phenomenon. Duplicate necessity describes a situation
where in the actual world, another factor duplicates the role of the specified factor in causing the harm or loss. Contribution is
regarded as a cause, even where the factor is neither necessary nor sufficient for the existence of the given phenomenon.

8Ibid, at 440; this is a case name referring to what the case concerns: due to the carelessness of each of two unrelated hun-
ters, a mountain walker is simultaneously shot by both and the medical evidence is clear that either shot would have been
sufficient to result in instantaneous death; and a hunting official who had contractually promised the hunters to shout them a
warning about the presence of any walkers had remained silent even though he had seen the mountain walker clearly.

9Ibid, at 445.
10M Moore Causation and Responsibility (Oxford: Oxford University Press, 2009) p 100.
11Ibid, p 109.
12Ibid, p 152.
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characterises correlation as commonsensical and a temporal sequence (no matter how universal and
necessary) which may not be a causal sequence, and not peculiar to the law’s use of cause.13

According to Brett, in the fields of philosophy and science, the notion of cause-and-effect has
almost, if not entirely, vanished.14 It has been replaced by concepts of correlation, or of permanent
and invariable association, between apparently independent sets of occurrences.15 As Honoré also
explained, the focus of philosophers when studying causal connection is on causation as a relation
between events or between facts; whereas the causal inquiry in the legal context is specific. The law
requires a claimant to show that the element that makes the conduct wrongful or creates the undue
risk was relevant to the harmful outcome for which the law provides a remedy.16 As Stapleton puts
it, ‘it is by multiple precisely characterised experiments that scientists achieve an understanding of
how things are in the world, and then express this understanding in terms of physical laws of nature’.17

She goes on to characterise the legal project as always focused on whether a specified factor played a
role in the existence of the particular phenomenon.18

In the field of philosophy, general causation and actual causation are often distinguished: General
causal claims, for example, ‘smoking causes lung cancer’, typically do not refer to particular indivi-
duals, places, or times, but only to event-types or properties. Singular causal claims, such as ‘A’s
heavy smoking during the 2000s caused her to develop lung cancer’, refer to particular individuals,
places, and times.19 As Wright has argued, general causation is not merely a statement of observed
statistical correlation.20 He explains that the essence of general causation is the belief that we attach
to the generalisation: the belief in its causal or lawlike character – that the antecedent conditions pro-
duce or cause the subsequent event.21

In general, correlation is even wider than the scope of general causation. As Moore observes,
correlation can be a purely temporal sequence which may not be causal in nature.22 In insurance,
correlation is typically present in the actuarial exercise of insurance pricing. When assessing an assur-
ed’s individual risk level for the purpose of setting the insurance premium, actuarial professionals have
long understood that insurance pricing is mostly correlative, not causal. Insurance mechanisms are
intrinsically collective, as they are built on the pooling of risks.23 For example, it may be that higher
premiums for people with low credit scores are justified because they are both risky in their financial
lives and take risks that lead to insured losses. There may well be purely statistical or actuarial evidence
as proof of risk assessment and identification, but no direct causal nexus in this fact.

Insurance has been characterised as the transformation of unknown individual uncertainty, or
chance, into a measurable, aggregate risk.24 Paefgen et al describe the pricing process as follows:

In order to differentiate the risk of insurance policies, actuaries use a set of rate factors to separate
policies into groups (i.e., tariff classes). The construction of tariff classes is ultimately a clustering
task. Each tariff class corresponds to a certain combination of rate factor categories or intervals in
the case of continuous rate factors. For each tariff class, actuaries analyse historical claims data to

13Ibid, pp 111–113.
14P Brett ‘Causation in the law’ (1961) 3 Melbourne University Law Review 93 at 94.
15Ibid.
16T Honoré ‘Necessary and sufficient conditions in tort law’ in T Honoré Responsibility and Fault (London: Hart

Publishing, 1999) p 94 at pp 99–100.
17Stapleton, above n 5, at 434.
18Ibid, at 440.
19https://plato.stanford.edu/entries/causation-probabilistic/#ActuCaus (last accessed 8 November 2022).
20RW Wright ‘Causation in tort law’ (1985) 73 California Law Review 1735 at 1823.
21Ibid.
22Moore, above n 10, p 100.
23T Baker ‘Containing the promise of insurance: adverse selection and risk classification’ (2003) 9 Connecticut Insurance

Law Journal 371 at 372.
24L Barry and A Charpentier ‘Personalization as a promise: can Big Data change the practice of insurance?’ (2020) 7(1) Big

Data & Society 1 at 3.
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arrive at a reliable estimate of the corresponding pure premium, that is, the minimum required
payment per policy to cover the expected losses from its class.25

In the underwriting process, correlation in an ex ante situation relies upon the classificatory approach
of insurance and the initial assumption that all members of a class are identical risks prior to some
actual loss. Individualisation26 is achieved by measuring correlated factors on an individual basis;
thus ‘black box’ insurance (also known as telematics insurance) uses a device to measure and record
the insured driver’s performance, such as vehicle speed, location, distance travelled, driving frequency,
and time of day the car is in motion, how hard the driver applies the brakes, how rapidly the car
accelerates, and how sharply the driver takes a corner. The data is converted into a score, which
the insurance company can use to set a personalised premium rate for the driver. However, how
sharply the insured driver takes a corner is not always causally relevant to a collision that has actually
occurred. The causal factor (if any) is swept along in a wide range of correlations and proxies in the
pricing matrix in the process of generalisation of risks.

An ex post judicial decision on an insurance claim is different from an assessment of risks ex ante.
In legal responsibility, causal notions matter because they are more specific, individualised and rooted
in the ordinary person’s ideas of when it is fair to punish or seek compensation. When tracing the
connection between a given event and the loss or damage, many factors may be considered relevant
but not causally relevant in the legal sense. For example, the birth itself of the wrongdoer or the injured
party are correlated to the occurrence of the injury, perhaps in both philosophical and scientific terms;
but they will not be considered in the determination of legal responsibility as a causal factor in the law.
Another example is seen in Malcolm v Dickson,27 a case about remoteness of damage in a negligence
claim, where Lord Birnam stated: ‘It is of course logically possible, as every schoolboy knows, to trace
the loss of a battle, or even of a kingdom, to … the absence of a nail in a horse’s shoe. But strict logic
does not appear to me to be a safe guide in the decision of questions such as this’.28 However, legal
responsibility in general need not always require a causal connection between the responsible party’s
conduct and the harm.29 As Moore rightly points out, ‘a common fault of the legal literature on
causation has been its credulity with regard to the law’s demands on the concept of causation’;30 he
argues that ‘the law has mixed too many extraneous elements into what it calls causation for there to
be much hope for any metaphysical translation’.31 Hart and Honoré analysed the grounds for legal
responsibility by reference to three criteria: Conduct, causation and fault.32 In establishing certain
legal responsibility, these three criteria may be combined in various ways.33 They considered insurance
indemnity as an example of undercutting the notion of fault and causation, in the sense of not
requiring that the insurer’s conduct or fault causing or occasioning harm be shown; nonetheless,
the causal issue that usually arises and is necessary to decide in the insurance context is whether a
given loss is caused by something insured or uninsured. 34

Causation and the risk transfer in insurance law have traditionally been viewed as idiosyncratic
compared to criminal law or the law of tort. The distinguishing factor is that liability doctrines in
criminal law and tort typically require that the defendant has caused harm to the claimant.35 As

25J Paefgen et al ‘Evaluation and aggregation of pay-as-you-drive insurance rate factors: a classification analysis approach’
(2013) 56 Decision Support Systems 192 at 193.

26‘Individualisation’ here means calculating individual risk scores the combinations of new technologies, correlative
analysis techniques on relevant data for the purpose of calculating premiums.

27Malcolm v Dickson 1951 SC 542.
28Ibid, at 544.
29Hart and Honoré, above n 3, p xxxv and p 120.
30Moore, above n 10, p 136.
31Ibid
32Hart and Honoré, above n 3, p xliv.
33Ibid, pp xliv–xlvii.
34Ibid, p xlvi.
35J Stapleton ‘Tort, insurance and ideology’ (1995) 58 Modern Law Review 820.
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Moore explains, causation enters into both the prohibitions and the requirements of a typical criminal
code and tort law, for such rules either prohibit citizens from causing certain results or require them to
cause certain results. In either case, causation is central to liability.36 This contrasts with insurance law,
which provides for the payment of a sum of money to an insured for a loss or detriment suffered upon
the occurrence of specified events. As encapsulated in LCA Marrickville Pty Ltd v Swiss Re
International SE,

In the law of tort and in the criminal law [causation] is concerned with the attribution of per-
sonal liability or culpability for a personal act. In both, the boundaries are set by public policy.
In insurance, the principles of causation, or at least the concept of proximate cause, are concerned
with whether an insurer is obliged to provide indemnity pursuant to the bargain between it and
the insured …. it is apt to keep in mind that, it is by the policy’s terms that the insurer stakes its
money against an actuarially assessed risk that an insured peril will be the proximate cause of the
insured’s loss. This requires a different causal analysis from that applied in relation to the assess-
ment of a person’s culpability for an act … [T]he causation requirement is narrower and has the
function of determining whether the insurer must indemnify the insured allowing for any agreed
limits placed on the transfer of risk from the insured to the insurer…37

It is submitted that insurance law has narrowed the scope of the causal inquiry to the doctrine of
proximate cause which is central to the determination of insurance liability. Section 55(1) of the
Marine Insurance Act 1906 embeds the concept of proximate cause as follows:

Subject to the provisions of this Act, and unless the policy otherwise provides, the insurer is liable
for any loss proximately caused by a peril insured against, but, subject as aforesaid, he or she is
not liable for any loss which is not proximately caused by a peril insured against.

In Hart and Honoré’s work, and in much academic literature on causation, ‘proximate cause’ refers to
a ‘legal cause’, as opposed to factual causation, and is the legal principle for determining liability in
various areas of law.38 This usage differs from the concept of proximate cause in the context of
insurance law. In English insurance contract law, the proximate cause is the efficient cause to
which the event can be ascribed.39

In section 55(1), ‘the provisions of this Act’ refers to the provisions, non-compliance with which
will either affect the validity of the policy, or a single claim. As will be discussed, most of these provi-
sions, if not all, avowedly disregard a causal connection between the assured’s breach and the actual
occurrence of the loss. Therefore, ‘proximate cause’ is – in the insurance context – a criterion limited
to explaining how the harm came about and designating the most efficient cause of the loss.

It is accepted that the schism of causation between cause-based liability in tort, criminal law and in
insurance exists because of public policies and purposes behind legal doctrines.40 However, this paper
will proceed from the assumption that it is not a necessary schism to isolate the analysis on causation
in insurance contracts from the central debate surrounding the common question regarding the roles
of causation in ascertaining and truncating legal liability. Given how insurance law has sat incongru-
ously separately from other areas of law – and legal theory – over the years, it is submitted that insur-
ance contract law is wrongly confined within the notion that insurance causation is merely about
seeking the proximate cause of loss, which thus leads to the unnecessary schism from other areas

36Moore, above n 10, p 81.
37LCA Marrickville Pty Ltd v Swiss Re International SE [2022] FCAFC 17, at [106].
38Hart and Honoré, above n 3, ch IV.
39Leyland Shipping Co Ltd v Norwich Union Fire Insurance Society Ltd [1918] AC 350.
40Moore, above n 10, p 10.
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of law. Instead, we should adopt a more comprehensive causal framework from general theories of law,
for instance, in the analysis of section 11 of the Insurance Act 2015.

The following propositions may thus be adopted for the purpose of the discussion that follows.
First, correlation and causation are distinct connections. Causal notions are of obvious importance
to the determination of legal liability in criminal law, the law of tort and contract law, as well as in
insurance law, because causal notions respond effectively to an individualised case of risk transfer
and liability ascription. This may be contrasted with disciplines that rely on ex ante and generalised
explanations. However, it is not the case that causal notions are essential in the determination of
all kinds of legal responsibility and in every rule relating to legal liability. It is accepted and worth
emphasising that some legal liability does not have causal notions at its foundation.

2. Breach of promissory warranties and risk clauses

Having established in Part 1 that causation is not mere correlation and that there is a wider meaning of
causation recognised in case law and legal literature than causa proxima in the insurance context, in
Part 2 we will consider the language of the rules relating to promissory warranties and terms tending
to reduce risks under the Insurance Act 2015. It will address semantic uncertainty surrounding section
11 of the Insurance Act 2015, including how to interpret the non-causation requirement of breach of
warranties.

Armgardt invokes ‘normatively ideal worlds’ as a tool to determine liability, especially where a cau-
sal connection is required.41 A world is normatively ideal if and only if all agents involved in the causal
scenario act according to their legal duties.42 A violation of a rule affects an actual event e if and only if
e does not occur in the normatively ideal world of the corresponding causal scenario.

Consider the case of a house burning down giving rise to an insurance claim: In ‘normatively ideal
worlds’, the house burns down fortuitously, for example, because of lightning, a short circuit, without
the assured’s fault of failing to manage the risks as agreed in the insurance contracts. In such a ‘nor-
matively ideal world’, insurance claims mainly call for an explanation of how the harm came about
and to ascertain the proximate cause of loss for the purpose of insurance indemnity. However,
when the assured’s conduct has breached a risk clause, it will raise an assessment of the insurance
responsibility for the assured’s act or omission in accordance with insurance terms and the law.
Such assessment is not always required by law to consult our causal notions, nor does it require a cau-
sal connection to establish a given consequence. This involves a judgement on how non-compliance
did affect the actual circumstances under which the loss occurred. The question can be whether the
assured’s behaviour caused the loss, or whether the risk of the loss occurring has increased as a result
of the assured’s non-compliance.

Section 33(1) of the Marine Insurance 1906 defines a promissory warranty as ‘a warranty by which the
assured undertakes that some particular thing shall or shall not be done, or that some condition shall be
fulfilled, or whereby he affirms or negatives the existence of a particular state of facts’. Promissory war-
ranties (hereinafter warranties) historically have a different role to play compared with the link that is
required between a peril and loss. Insurance law previously attached to breaches of promissory warranties
a legal effect that disregarded any causal connection. In De Hahn v Hartley,43 Lord Mansfield held that
there was a breach of warranty to sail with a complement of 50 hands, when the ship in fact sailed with
less and made up the deficiency later. Strict compliance with the warranty is required, and it makes no
difference that the non-compliance may not have caused any actual commercial prejudice to the insurer’s
position, or increased the risk that the insurer was to take.44 As Merkin explains,

41M Armgardt ‘Causation in law, overdetermination and normative ideal world’ in D Gabbay et al (eds) Natural
Arguments: A Tribute to John Woods (London: College Publications) p 699.

42Ibid.
43(1786) 1 TR 343.
44Davey, above n 1, at 479.
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Warranties in their origin were designed to describe and delimit the risk that insurers were pre-
pared to run. If the risk as described to insurers was not that which they actually faced, it seemed
right for them to treat themselves as discharged from future liability. However, the original con-
ception has been abused, and by the middle of the twentieth century it had become common
practice for insurers to demand warranties of all manner of matters, many of which would
have had no or little impact on the underwriting decision….45

The law provided no opportunity for the assured to remedy the non-compliance or to make any argu-
ment that its failure was causally irrelevant to the losses.46 As for the remedy, prior to the Insurance
Act 2015, the breach of a warranty would discharge the insurer from all further liability.47

In general, methods of interpretation of warranties in effect avoid the causal question.48 This,
according to Hart and Honoré, is a perfectly intelligible way of making a rule of law.49 The strict com-
pliance rule for insurance warranties is distinguishable from strict liability in tort, as in cases falling
under the principle in Rylands v Fletcher.50 Once it is proved that the defendant has accumulated a
noxious substance on the defendant’s land, the defendant is liable if the substance escapes and causes
harm, whether or not he could have prevented this escape. As Honoré points out, strict liability is
liability not for wrongful conduct, but for engaging in risk-creating activity; there would have been
no need to show that the act was causally relevant.51 However, Honoré suggests that strict liability
in tort concerns conduct that is made by the law a basis of liability provided it is causally connected
with the harm suffered.52 This causal connection, according to Honoré, is different from a cause in an
explanatory inquiry.53 In contrast, the strict compliance rule for warranties seems to have completely
avoided any sort of causal inquiry. Under the original section 33(3) of the Marine Insurance Act 1906,
it was immaterial whether the loss would have still occurred had the warranty not been breached. This
is one of the main criticisms of the rules of promissory warranties leading to the reform of the law
embodied in sections 10 and 11 of the Insurance Act 2015.

In 2007, in the course of the Insurance Law Reform Project, the Law Commissions proposed the
introduction of a causal connection test to the effect of breaching a promissory warranty. This pro-
posal was later rejected on the grounds that a causation test would not be appropriate for all warran-
ties.54 The main reason is that a past claim does not cause (or even contribute to) a future claim, but it
may be highly relevant to the insurer’s assessment of the likelihood of future claims. Similarly, the fact
that an employee has past criminal convictions does not cause future misdemeanours, but it is a highly
relevant consideration in the underwriting process.55

It can be seen that the meaning of warranties is twofold. On an individualised level, many forms of
breach of warranty are in fact causally related to the occurrence of a given loss. On a generalised level,
the inserting of some warranty may be based only upon the insurer’s assessment of the risk in the

45R Merkin ‘Reforming insurance law: is there a case for reverse transportation?’ para [7.1], available at https://s3-eu-west-2.ama-
zonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2015/03/ICL_Merkin_report.pdf (last accessed 8 November 2022).

46See Toomey v Banco Vitalicio de Espana SA de Seguros y Reasseguros [2004] EWCA Civ 622; Forsakrings Vesta v Butcher
[1989] 1 Lloyd’s Rep 331.

47Marine Insurance Act 1906, s 33(3), as construed by Bank of Nova Scotia v Hellenic War Risks Association (Bermuda) Ltd
(The Good Luck) [1992] 1 AC 233 at 262–263.

48For example, Provincial Insurance v Morgan [1933] AC 240, Kler Knitwear Ltd v Lombard General Insurance Co Ltd
[2000] Lloyd’s Rep IR 47, HIH Casualty & General Ins Ltd v New Hampshire Ins Co [2001] EWCA Civ 735.

49Hart and Honoré, above n 3, p 120.
50[1868] UKHL 1.
51Honoré, above n 16, p 101.
52Ibid
53Ibid, p 102.
54Law Commission Insurance Contract Law: Business Disclosure; Warranties; Insurers’ Remedies for Fraudulent Claims;

and Late Payment, Law Com No 353/Scot Law Com No 238, https://www.lawcom.gov.uk/app/uploads/2015/03/lc353_insur-
ance-contract-law.pdf (last accessed 8 November 2022).

55Ibid, at para [14.24].
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decision-making process, essentially the same as in the pricing matrix mentioned above. The require-
ment or fact specified in a warranty is for classifying the assured into groups and calculating the like-
lihood of losses. The risk of non-compliance bears no causal relationship to any claim ex post, but
signifies that contracting with an individual assured is more likely to entail exposure to a type of or
a particular risk.

Part 3 of the Insurance Act 2015 (sections 9–11), which is headed ‘Warranties and other terms’, is
designed primarily to reform the draconian features of promissory warranties. Section 10 provides that
the remedy of automatic discharge from liability is abolished and replaced by a suspensive effect.
Section 10(2) stipulates that an insurer has no liability under a contract of insurance in respect of
any loss occurring, or attributable to something happening, after a warranty (express or implied) in
the contract has been breached but before the breach has been remedied. The sub-section aims to
lay down and emphasise the suspensive effect of a breach of warranty during the breach which is
in replacement of the automatic termination of the policy entirely from the moment of breach in
the old regime.

At first glance, some may insist that section 10 has introduced a causal nexus in terms of the
remedies of breaching a warranty because of the causal expression ‘attributable to’, so that the legal
remedies and liability should be settled with reference to the causal criteria. However, as Merkin
and Gürses rightly suggest, ‘section 10 does not impose a causation test, requiring the breach to be
causative of the loss. It merely provides that the insurer cannot rely upon a breach of warranty
after it has been cured, and says nothing about a loss which occurs in the period of breach’.56

Indeed it is clarified in the Explanatory Notes that ‘[t]he “attributable to something happening”
wording is intended to cater for the situation in which loss arises as a result of an event which occurred
during the period of suspension, but is not actually suffered until after the breach has been
remedied’.57 The true interpretation appears to be that, where a loss occurs once the breach has
been cured, but the cause of the loss occurred before it was cured, the insurer will not be liable for
such loss. In such circumstances, the loss is simply a belated result while the contract has been sus-
pended because of the breach of a warranty. This scenario is to be treated the same as a loss which
occurred immediately before the breach is remedied.

Section 10 only replaces the harsh remedy of automatic termination of the insurance policy with
the effect of suspending the insurance policy. It does not change the strict compliance rule in the
sense that the rule still does not require any inquiry into whether the breach is relevant, causally or
in other ways, to the actual occurrence of the loss. This is, in part, left to section 11.

The role of section 11 in the overall scheme is to cure potential problems arising from the absence
of a causal inquiry between non-compliance and a loss. Section 11 is entitled ‘Terms not relevant to
the actual loss’. Section 11 has limited application to a few specified types of warranties. It may apply
to terms other than warranties, as it applies to all terms, other than those which ‘define the risk as a
whole’, if compliance with the term would tend to reduce the risk of loss of a particular kind, loss at
a particular location, or loss at a particular time.58 It is immaterial whether a term is interpreted as a
warranty or some other type of term such as a suspensive condition, so long as it satisfies the
description in section 11(1).

The Explanatory Notes to the Insurance Act 2015 state that ‘[i]n the event of non-compliance with
such a term [under section 11], it is intended that the insurer should not be able to rely on that non-
compliance to escape liability unless the non-compliance could potentially have had some bearing on
the risk of the loss which actually occurred’59 (emphasis added). The Explanatory Notes go on to

56R Merkin and Ö Gürses ‘The Insurance Act 2015: rebalancing the iterests of insurer and assured’ (2015) 78(6) Modern
Law Review 1004 at 1015.

57The Explanatory Notes to the Insurance Act 2015, above n 2, at [89].
58Insurance Act 2015, s 11(1); for example, a clause requiring the insured to instal a burglar alarm in order to prevent theft – a

loss of a particular kind.
59The Explanatory Notes to the Insurance Act 2015, above n 2, at [92].
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specify that ‘a direct causal link between the breach and the ultimate loss is not required’.60 The Law
Commissions explained that

The consciously objective element is intended to allow the court to look at what the effect of com-
pliance might generally be. Importantly, it does not introduce a causal element about whether
compliance would have prevented the loss, or whether the breach caused or contributed to it.
It is simply whether compliance might usually be thought to reduce the chances of the particular
type of loss being suffered.61 (emphasis added)

In the Consultation Paper from which the quote is drawn, three models were considered for reform of
the law of warranties in general insurance law, namely the Law Commission Report of 1980,62 the
Australian Insurance Contracts Act 1984 and the New Zealand model respectively. The 1980
Report recommended that an assured should be able to challenge the insurer’s refusal to indemnify
in the absence of links between the breach and the loss. The link suggested in that Report focuses
on whether the breach is first ‘material to the risk’ and second ‘increased the risk’.63 However, the
1980 Report noted that a solution depending on the presence of a causal connection between
the breach and the loss was inappropriate considering the nature of a warranty, which is to prevent
the risk or risks from unexpected increase by clarifying and confining the basis or scope of the
contract.64

By contrast, an overtly causal limitation on the effect of warranties can be found in Australian
insurance law.65 For non-marine insurance cases,66 section 54 of the Insurance Contracts Act 1984
applies and provides that an insurer has a defence only when the assured’s acts or omissions, typically
in failing to comply with contractual obligations, have caused or contributed to the loss.67 It has been
suggested that provisions which relate to the risk itself will generally be caught by section 54(2),68

whereas section 11(1) of the 2015 Act confines its application to risk clauses relating to a particular
kind, particular time or particular location. In the Australian approach, if the clause is a risk clause,
its enforcement rests upon causation.69 In contrast, where the non-compliance does not concern a par-
ticular risk, the remedy for non-compliance rests upon prejudice to the insurer – a proportional recov-
ery of a single claim depending on the extent to which the insurer’s interests were prejudiced as a result
of such non-compliance.70

60Ibid, at [96].
61Insurance Contract Law: Business Disclosure; Warranties; Insurers’ Remedies for Fraudulent Claims; and Late Payment,

above n 54, at [18.16].
62Law Commission Insurance Law, Non-disclosure and Breach of Warranty (Law Com No 104, 1980), https://www.law-

com.gov.uk/project/insurance-law-non-disclosure-and-breach-of-warranty/ (last accessed 8 November 2022).
63Ibid, pp 86–89.
64Ibid.
65For a detailed comparison, see Merkin, above n 45, para [7.1].
66The Act is not applicable to marine insurance cases pursuant to s 9, and the marine insurance cases remain governed by

the Marine Insurance Act 1909, which adopts almost identical structure and provisions to the English 1906 Act.
67An insurer may not refuse to pay claims in certain circumstances: ‘(1) Subject to this section, where the effect of a con-

tract of insurance would, but for this section, be that the insurer may refuse to pay a claim, either in whole or in part, by
reason of some act of the insured or of some other person, being an act that occurred after the contract was entered into
but not being an act in respect of which subsection (2) applies, the insurer may not refuse to pay the claim by reason
only of that act but the insurer’s liability in respect of the claim is reduced by the amount that fairly represents the extent
to which the insurer’s interests were prejudiced as a result of that act. (2) Subject to the succeeding provisions of this section,
where the act could reasonably be regarded as being capable of causing or contributing to a loss in respect of which insurance
cover is provided by the contract, the insurer may refuse to pay the claim …’

68Merkin, above n 45, para [7.9].
69Merkin and Gürses, above n 2, at 449.
70Australian Insurance Contracts Act 1984, s 54(1).
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Section 11 of the New Zealand Insurance Contracts Act 197771 also provides that an assured will
not be disentitled to an indemnity when non-compliance with a term is not caused or contributed to
by the occurrence of non-compliance. However, it retains the ‘all or nothing’ approach to all non-
compliance. Both Acts have created the requirement for a causal link between the assured’s act or
omission and the loss suffered by the assured, which is not confined to breach of a promissory
warranty.

Returning to the UK Insurance Act 2015, there has been scholarly criticism of the causal test
adopted by Australia and New Zealand.72 Both Law Commissions and the Explanatory Notes to
the Insurance Act 2015 have made it clear that a causal connection is rejected for both breaching a
promissory warranty and ‘a term tending to reduce certain risk’. Consequently, the only causal inquiry
in insurance cases remains the causa proxima as discussed in Part 1. By deliberately avoiding causal
language in setting out the rules, the legislator also has fastidiously drawn the distinction between
causation and correlation (‘some bearing’), adopting the latter for the purposes of section 11.

As the authors of Arnould explain, this section is not a causation enquiry; however, the need to
explore causation issues has not been wholly eliminated and this is a widely held view.73 For example,
as mentioned above, Merkin and Gürses believe that this will be a causation enquiry.74

Colinvaux reaches a similar conclusion, that some element of causation is necessarily imported into
section 11(3), and refers to the dissenting view of Lord Mance that the section would not eliminate
causation and of Lloyd’s Market Association that it would introduce causation by the back door, in
evidence presented on the reformulated clause 11 of the Bill.75 The editors of MacGillivray are also
not entirely persuaded that section 11(3) does in fact dispense with arguments about causation.76

Naidoo suggests that while the wording of section 11(3) may not mean causation in its usual sense,
it does indicate some other kind of connection and that is where section 11(3) is unclear.77

Given the uncertainty, it in turn raises the question, if an orthodox causal approach as adopted in
Australian and New Zealand law is not the rule of English law, where precisely is this elusive line
between the Explanatory Notes’ ‘some bearing’ test and causation?

3. Causal relation or correlation?

So far, we have seen three models regulating an assured’s breach of a risk-related term: a model free of
causal inquiries;78 a test of ‘would have increased’ the tendency of some risk and loss;79 and a model
requiring an actual causal connection.80 This part will analyse and distinguish the three models fur-
ther, reasoning from theoretical and practical perspectives.

We may set out the relation between an assured’s non-compliance with a risk clause and the occur-
rence of a loss on a scale:

71‘[T]he insured should not be disentitled to be indemnified by the insurer by reason only of such provisions of the con-
tract of insurance if the insured proves on the balance of probability that the loss in respect of which the insured seeks to be
indemnified was not caused or contributed to by the happening of such events or the existence of such circumstances.’

72For example, M Clarke ‘Insurance warranties: the absolute end?’ (2007) LMCLQ 474 at 486–487 and R Aikens ‘The Law
Commissions’ proposed reforms of the law of warranties in marine and commercial insurance: will the cure be better than the
disease?’ in B Soyer (ed) Reforming Marine and Commercial Insurance Law (London: Informa, 2008) p 113.

73N Hart et al Arnould’s Law of Marine Insurance and Average (London: Sweet and Maxwell, 20th edn, 2022) at [19–47].
74Merkin and Gürses, above n 56, at 1022.
75R Merkin Colinvaux’s Law of Insurance (London: Sweet and Maxwell, 13th edn, 2022) at [8–192]. Soyer expresses the

same view in B Soyer ‘Risk control clauses in insurance law: law reform and the future’ (2016) 75(1) Cambridge Law
Journal 109 at 119.

76J Birds et al MacGillivray on Insurance Law (Sweet & Maxwell, 14th edn, 2018) 10–126.
77L Naidoo ‘Applied contract theory and the legal regulation of marine insurance contracts: the case of risk control terms

and contracting out under the Insurance Act, 2015’ (PhD Thesis, University of Southampton, 2020) pp 139–154.
78As in the English law model in the original Marine Insurance Act 1906 and s 10 of the Insurance Act 2015.
79As in the Insurance Act 2015, s 11(3).
80As in the Australian and New Zealand insurance law approaches.
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• no required nexus including causal ones (eg section 10 breaching a promissory warranty);
• a hypothetical and generalised correlation in an ex ante assessment of likelihood. As Moore sug-
gests (above n 10), universal correlation without ‘pruning’ (or in other words, contextualising)
cannot be identified as causation;

• general causation not associated with particular circumstances, such as ‘smoking causes lung
cancer’; and

• actual causation, an ex post and specific investigation of cause-and-effect. The proximate cause in
insurance cases (the test of efficiency) falls into the category of actual causation.

Philosophers and legal theorists have considered the phenomenon of ‘actual causation’. This concerns
the assignment of causal responsibility for an event, based on how events actually play out.81

‘Probabilistic causation’, on the other hand, designates a group of theories that aim to characterise
the relationship between cause and effect by focusing on how causes change the probabilities of
their effects under certain circumstances.82 For example, suppose that A and B each throw a rock
at a bottle, and that each has a certain probability of hitting and breaking it. As it happens, A’s
rock hits the bottle, and B’s does not. Evaluating this event, we would say that A’s throw caused
the bottle to shatter, while B’s did not. Nonetheless, B’s throw tended to increase the probability
that the bottle would shatter, mathematically speaking; but it did not actually cause the bottle to shat-
ter in the particular circumstances.83

Wright has correctly suggested that the concept of causal explanation has been confused with pre-
dictive statements based either on general causation or on mere statistical frequency; but the probabil-
ity judgments that underlie each of these types of statements are fundamentally different.84 Only
causal explanations (typically actual causation) supply the attributive element85 that is essential for sys-
tems of liability based on individual responsibility. Mere statements of increased probability, even
where based on general causation, are by themselves insufficient to establish that attributive element.86

Now we shall apply the extended notion of causation and correlation as shown so far to explore the
nature of the ‘could have increased risk’ test as provided by section 11 of the Insurance Act 2015. The
key uncertainty or confusion surrounding the (non) causation requirement stems from, as the authors
of MacGillivray have rightly pointed out, the wording of section 11(3), which has both prospective and
retrospective elements.87 The provision says that the assured can recover by showing that non-
compliance could not have increased the risk of the loss which actually occurred in the circumstances
in which it occurred. Moreover, according to the Law Commissions, the intent is simply whether com-
pliance might usually be thought to reduce the chances of the particular type of loss being suffered,
rather than for an attributive or preventive purpose.88

In brief, section 11(3) in itself highlights two difficulties in the philosophical notion of causation:
(1) the division of ex ante risk assessment into a general sense and an ex post judgment on the cause of
loss in a specific scenario; (2) a legal judgment based upon the actual influence of an assured’s non-
compliance or a mathematical analysis of hypothetical cases.

First, section 11(3) is distinct from two tests aiming at causal explanations: One such non-
compliance did (not) cause the loss itself; the other such non-compliance did (not) increase the

81See above n 19.
82Ibid; see also W Salmon ‘Probabilistic causality’ (1980) 61 Pacific Philosophical Quarterly 50.
83Ibid.
84Wright, above n 20, at 1822.
85According to Hart and Honoré, above n 3, p 33, the notion of legal causation is surrounded with attributive causal state-

ments rather than explanatory causal statements. They have drawn the differences between two questions: ‘what is the cause
of an event’ and ‘how can we produce or prevent this?’

86Wright, above n 20, at 1822.
87MacGillivray on Insurance Law, above n 76, at [10–131].
88Insurance Contract Law: Business Disclosure; Warranties; Insurers’ Remedies for Fraudulent Claims; and Late Payment,

above n 54, at [18.16].
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risk of loss. The former is clearly rejected with the comparisons with the solutions adopted by New
Zealand and Australia. The significance of such a distinction in the law is evidenced by New
Zealand Insurance Co Ltd v Harris.89 Here, a policy insuring a tractor excluded loss while the tractor
was ‘let out on hire’. The tractor was destroyed by fire while it was on hire to a third party. The Court
of Appeal of New Zealand applied section 11 of the New Zealand Insurance Contracts Act 1977, which
adopts a causal approach. The court unpacked the provision into two steps. The first step was to deter-
mine whether the insurer’s liability had been so defined because the happening of the events or the
existence of the circumstances was in the view of the insurer likely to increase the risk of occurrence
of the loss. This would assist the insurer in retaining a degree of control and to ensure that the con-
templated use of the tractor was met by an appropriate premium. The second step was to ask whether
the loss was caused or contributed to by the happening of the events or the existence of the circum-
stances.90 However, the court went on to hold that

In construing a statutory provision of this kind designed for practical application on a day to day
basis, refined analysis in terms of metaphysical enquiries into causation should be eschewed.
Again, a simplistic ‘but for’ approach would rob s.11 of much of its efficacy and deny its appli-
cation in examples given by the Contracts and Commercial Law Reform Committee as requiring
statutory reform (see para. 29). Rather it is a matter of determining, under a section concerned
with exclusion from cover where the limitation has been included because the event or circum-
stance is likely to increase the risk of loss occurring, whether the loss actually sustained by the
insured was caused or contributed to by the relevant event or circumstance. If the existence of
the relevant circumstances did not in itself increase the risk of loss, there is no justification either
in principle as the Contracts and Commercial Law Reform Committee emphasised, or under the
statutory language, for denying the insured the protection of the cover.91

Secondly, in Harris, ‘would have increased the risk’ of loss appears capable of two meanings: one an
assessment of likelihood and the other an actual causal test – ‘did increase the risk of the loss’. These
two meanings require further discussion.

The first meaning of ‘would have increased the risk’ is a generalised and possibly non-causal ques-
tion in the law, and is the step-one question identified in Harris. It assesses whether non-compliance
fails to control the risk to a level commensurate with the premium. The second meaning, ‘did increase
the risk’, is specific to the circumstances and the proximate cause of the loss, and is a causal test. In
section 11(3) of the Insurance Act 2015, the expression ‘could not have increased the risk of the loss
which actually occurred in the circumstances in which it occurred’ is avowedly designed to sever links
with causation. The focus is said to be on looking forward from when the risk was underwritten (the
breach could not have increased the risk of the loss), as opposed to looking backwards from the actual
circumstances of the claim (whether the breach contributed to the actual loss).92 Therefore, it appears
that the ‘could have increased the risk’ test is the same as the generalised, non-causal question as in
step one in Harris. Accordingly, instead of showing that non-compliance has no bearing on a risk
causally relevant to the loss, either a necessary cause or the proximate cause, the assured should
prove that at the time of premium pricing. For example, all lessees of tractors are assumed not to
be fire hazards on a generalised level for all fire claims as the fact in Harris. Such an assumption is
objective and would normally be tested by actuarial science and verified or disproved, which is not
necessarily within the scope of causation in the law.

89[1990] 1 NZLR 10.
90Ibid, at 10.
91Ibid, at 11.
92House of Lords Paper, No 81, p 47, at [1.16], https://publications.parliament.uk/pa/ld201415/ldselect/ldinsur/81/81.pdf

(last accessed 8 November 2022).
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As Merkin and Gürses argue, the expression used in section 11(3) makes it necessary to look at
what actually happened, because the statutory reference to the circumstances in which the loss
occurred poses the question of why the loss actually happened.93 Had section 11(3) simply stated
that there is recovery only if the assured’s breach ‘could not have increased the risk of the loss’, the
Law Commissions’ intentions might conceivably have been fulfilled.94 They further use the examples
given by the Law Commissions to support the argument. One is,

The insured warrants that the insured vehicle will be roadworthy. This is breached because the
left front headlight is defective. The vehicle skids on black ice in the dark. Although the faulty
headlight did not cause the accident, it is possible that it could have contributed, given the
circumstances of the loss (that is, that it was dark, and a headlight was defective). The insurer
does not have to pay.

Same warranty; same breach. The vehicle collides with a truck in broad daylight. There is no
possibility that the defective headlight contributed to the accident given the circumstances in
which it happened (it was daylight and the headlights would not have needed to be on even if
they were working properly). The insurer should not escape liability based on the breach.95

According to the Law Commissions’ further explanation, ‘neither the insured nor the insurer would
have to prove what actually caused the loss, or what would have happened if the term had been
complied with’.96 However, it seems that any actual circumstance of darkness or daylight can be relied
upon by the assured to retain its entitlement to indemnity. It seems to be contradictory: The former
poses the question of whether it is generally assumed that non-compliance would increase the
likelihood of certain risk such as fire or vehicle collision, immaterial of the specific circumstance of
every loss, whereas the latter defence indicates that it would be open to the assured to argue that
the black ice might not have been visible even if the headlight had been working.

Merkin and Gürses conclude that the phrasing of section 11(3) is a matter of causation.97 The type
of causation in their claim appears to be actual causation as identified above – a direct and individua-
lised causal connection between non-compliance and the loss. Similarly, the ‘would have increased the
risk’ test can be seen in tort law. The general position in tort, as Wright suggests, is that the courts have
perceived the critical distinction between pure statistical evidence and causally relevant particularistic
evidence.98 In a case he uses as an example, the judge refused to allow the jury to infer that one of the
defendant’s buses caused a particular accident when the evidence merely showed that the defendant’s
buses were the most frequent users of the route on which the accident occurred.99 It has been argued
that mere probabilistic statements of increased risks should not generally work in tort cases, so that
individual liability will be imposed on a defendant only if it is believed that the tortious aspect of
the defendant’s conduct actually contributed to the specified legal injury.100

From English law, in Fairchild v Glenhaven Funeral Services,101 the claimant had suffered meso-
thelioma caused by exposure to asbestos dust with several different employers long ago in his
youth. Mesothelioma is a cancer that starts by an unknown process in the pleura around the lung.
The claimant could not prove which employer exposed him to the fibre that caused the triggering

93Merkin and Gürses, above n 2, at 467.
94Ibid.
95House of Lords Paper No 81, above n 92, p 48, at [1.18].
96Ibid, p 47, at [1.16].
97Merkin and Gürses, above n 2, at 468.
98Wright, above n 20, at 1826.
99Smith v Rapid Transit Inc, 317 Mass. 469, 58 N.E.2d 754 (1945) cited from Wright, above n 20, at 1826.
100Ibid.
101[2002] UKHL 22, [2002] 3 All ER 305.
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of cancer, so on the ‘but for’ test102 his claim failed. He could, however, prove that every employer who
exposed him to asbestos increased the risk that he would suffer the disease. The House of Lords
applied the ‘material increase in the risk’ test and gave judgment for the claimant.

According to Wright, one approach to these cases, when the plaintiff cannot establish that the
tortious act more likely than not contributed to the injury, is to reduce the plaintiff’s burden of
proof to permit recovery even though the degree of confidence in the causal contribution is less
than the balance of probabilities. A second approach is to allow recovery for the reduced chance of
avoiding the injury, rather than for the injury itself.103 Wright suggests that the former somewhat
weakens the actual causation requirement (meaning whether the defendant’s conduct actually
contributed to the plaintiff’s injury), whereas the latter preserves the integrity of the requirement
for actual causation, while also addressing the basic issues in these cases.104

In Harris, the court held that the traditional but-for test should not be applied to an assured’s
non-compliance in determining insurance liability. The legislative intent does not require an assured’s
non-compliance as a necessary cause to the occurrence of the loss. Akin to Fairchild, the New Zealand
statutory provision prescribes a test of ‘did increase the risk’ of the loss. This is pure causation – a
specific and actual link.

We can now see that actual causation is the dominant model applied in the law, whereas the Law
Commissions intended to introduce a hypothetical correlation test by section 11(3) of the Insurance
Act 2015. There exists a third model – general causation – which is the focus of the following discussion.

4. Discussion

Our analysis has demonstrated that section 11(3) is an amalgam of the central ideas of both
non-specific correlation and general causation, and actual causation and probabilistic causation. As
Merkin and Gürses have highlighted, there is a contradiction within the wording of the provision.
While an interesting question would be which approach is to be preferred, the question here is
about the true meaning of section 11(3) of the Insurance Act 2015. It is submitted that the ‘would
have increased the risk’ test of section 11(3) should be a matter of causation but not in the form of
actual causation – hence, falling into the scope of general causation in the philosophical sense.

Upon a purposive interpretation according to the Law Commissions, section 11(3) is different from
the New Zealand approach in that it appears to only require generalised and statistical evidence, nor-
mally applied in an ex ante situation. If the rule is to adhere to a risk assessment on a generalised level,
the Law Commissions’ examples would not and should not be interpreted as opening a question of a
specific and actual link between non-compliance to some ex post circumstances. In contrast, a literal
interpretation of section 11(3) of the Insurance Act 2015 may well lead one to the path of ‘material
increase of risk’ – as in Fairchild – or ‘did increase the risk’ – as in Harris. The two-step approach
first asks that a correlation be established between qualifying non-compliance under section 11(1)
and the prejudice of the insurer’s position on a generalised level, and then consideration of whether
the non-compliance is causally relevant to the ‘circumstances’ as opposed to the loss itself. This gives
rise to a causal question and the application of a test of ‘did increase the risk’ of the loss, which is a
distinct test from both causa proxima and the but-for test.

To summarise, it is submitted here that a proper interpretation of section 11(3) should consider
both the generalised issue and a specific link to certain circumstances. It is suggested that the wording
of section 11(3) should be interpreted by an approach to recognising a nexus of correlation with a
general causal relevance (general causation) and interpretation as restricting tools (as in Moore’s
term, ‘pruning’), to achieve alignment with the legislative intent.

102The but-for test is also known as a ‘necessary’ condition or cause of the loss.
103Wright, above n 20, at 1814.
104Ibid. It is noteworthy that each approach still makes a causal enquiry; the divergence stems from the problem of burden

of proof.

292 Meixian Song

https://doi.org/10.1017/lst.2022.38 Published online by Cambridge University Press

https://doi.org/10.1017/lst.2022.38


While recognising the existence of necessary causes and the proximate cause, the starting point in
insurance law is to embrace general causation – a causal involvement by occasioning the occurrence of
the loss, generally and probabilistically. General causation means, in the context of section 11 of the
Insurance Act 2015, increasing a particular risk in a generalised way, but excluding purely spurious
actuarial outcomes in a particular context. This test defines borderline cases that are in line with
the legislative intent of the Insurance Act 2015.

To test this approach, posit a claim in circumstances where there has been a breach of a burglar
alarm warranty; but there has been no unauthorised entry into the premises. The loss itself was caused
by a fire. As the first step under section 11(3) of the Insurance Act 2015, we ask if a reasonable insurer
would normally put the absence of a burglar alarm as a fire risk-increasing factor. This would tend to
show that a burglar alarm represents a higher fire risk in all fire losses claims. What if, on a generalised
level, non-compliance regarding installation of a burglar alarm could in fact entail a higher risk of fire?
Statistics may evidence a correlation between the number of fire incidents and a lack of burglar alarms,
because the kind of people who are risk averse in relation to fire prefer installing alarms, including
burglar alarms. The rate of installation of alarms here serves as a proxy for risk aversion, including
to fire and theft, that can be detected and controlled by prescribing alarms. However, without a specific
circumstance and a requirement of causal relevance, it might be an incidental or temporal correlation.

It is arguably less than ideal to place reliance upon actuarial considerations as the sole ground for
the determination of legal liability (in this context, insurance liability) for two reasons. First, pure stat-
istical data generally cannot inform actual and specific legal issues,105 which instead should go
hand-in-hand with a more subjective and specific link in the law. An analogy may be drawn with
the test of materiality and inducement as required in the rules of the duty of fair presentation of
the assured. An assured may provide incorrect information relating to risks, thereby effectively indu-
cing insurers to agree to accept the risk. The Insurance Act 2015, section 7(3) provides that a circum-
stance or representation is material if it would influence the judgement of a prudent insurer in
determining whether to take the risk and, if so, on what terms. The insurer must be also able to
prove actual inducement in order to establish a ‘qualifying breach’ under section 8. Neither the
Marine Insurance Act 1906 nor the Insurance Act 2015 explicitly requires a causal connection as
an essential element to prove a qualifying breach. Instead, the law requires two independent tests of
materiality and inducement. Materiality refers to what needs to be said in order to make the presen-
tation fair, involving an objective assessment viewed from the standpoint of the reasonable and pru-
dent insurer.106 This is similar to the broad and objective test of ‘would have increased certain risk’.
There is then a further test evaluating the actual impact on the insurer, the inducement test.107 This
tests for a specific and actual consequence, as opposed to a generalised and purely probabilistic one.108

Combining the two, a breach of the duty of fair presentation can be established and the remedies pre-
scribed by law will follow. It is submitted that the language in section 11(3) of ‘could not have
increased the risk of the loss which actually occurred in the circumstances in which it occurred’ mirrors
this construction.

The causal notions rooted in our mind will urge us to investigate the circumstances in which, for
example, a fire occurred. We intend to engage in a much more detailed investigation and explicit
description of the actual conditions in order to have any substantial degree of confidence in our empir-
ical prediction. Returning to a hypothetical offered by the Law Commissions to exemplify lack of bear-
ing: breach of a fire alarm or locks warranty where the loss is caused by flood.109 It appears to show
that so long as the risk of a particular kind, location or time in the risk clause is different from the
(proximate) cause of the loss, the insurer will be liable for the loss. If a fire was set by a burglar

105Wright, above n 20, at 1823.
106Pan Atlantic Co Ltd v Pine Top Insurance Co Ltd [1994] 2 Lloyd’s Rep 427.
107St Paul Fire & Marine Insurance (UK) Ltd v McConnell Dowel Constructors Ltd [1995] 2 Lloyd’s Rep 116 at 124–125;

Assicurazioni Generali SpA v Arab Insurance Group [2002] EWCA Civ 1642.
108See Axa Versicherung AG v Arab Insurance Group [2017] EWCA Civ 96.
109The Explanatory Notes to the Bill, above n 57, at [96].
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but the assured failed to comply with the risk clause regarding the installation of a burglar alarm, con-
siderations may be different from where a fire was due to some natural cause or employee negligence.
If the fire was caused by a negligent contractor present on the premises to install a burglar alarm, the
question would arise: does that non-compliance have a causal involvement by occasioning the occur-
rence of the loss for reducing the fire hazard under the specific circumstances?

Here is another of the Law Commissions’ examples: Failure to employ a night-watchman where
there is a theft in the middle of the afternoon.110 The different circumstances involving the same
cause but at different times serve as a limitation which, in essence, is a matter purely of interpretation
rather than causation. Although a general causation is satisfied here, section 11(3) excludes irrelevant
factors in the specific context by way of interpretation of the actual circumstances.

Although it is accepted that section 11(3) of the Insurance Act 2015 is not intended to introduce a
traditional actual causal test, the above has shown that a purely generalised and ex ante test is not eas-
ily adaptable to the determination of insurance liability in an ex post situation, as under section 11(3).
It is submitted that unlike section 10, section 11(3) is not and cannot be wholly free from causation in
the determination of insurance liability. The true test that section 11(3) was intended to introduce is
between the loss and assured’s non-compliance; there is a correlation embedded with causal assump-
tions as defined under the specific circumstances by way of interpretation. Supplementing the general
causation test, if actual causation can be established, the insurer is, a fortiori, not liable to pay the
indemnity.

Conclusion

Causation is not always a requirement for legal liability, and causation in the law is not an unvarying
or unitary concept. Other forms of links or bearing exist and should be recognised for the ascription of
liability in law. ‘Could (not) have increased the risk’ has the merit of being an accessible term, and in
section 11 of the Insurance Act 2015 is deliberately used to avoid the matter of causation. However, it
is submitted that a wider, conceptual analysis demonstrates that the test is not completely free of
causation.

In this paper, the distinction has been drawn between the concepts of correlation and causation in
the insurance context. Academic and philosophical accounts of causation suggest an extended caus-
ation concept in the insurance context, beyond the narrow confines of causa proxima, or a but-for
test or any causal connection in a weaker form.

Upon analysis of the straightforward causal approaches adopted by Australian Insurance Contracts
Act 1984 and New Zealand Insurance Law Reform Act 1977, comparing the different statutory word-
ings and legislative intents, it is concluded that section 11(3) should be interpreted as follows. The
starting point is that the assured’s qualifying non-compliance of a risk clause has prejudiced the
insurer’s position by probabilistically increasing the risk that is involved in causing the loss on a gen-
eralised level. In this case, the insurer will pay nothing. This is, in effect, a correlation nexus, an
assumption of ‘some bearing’ that would be tested by actuarial science and verified or disproved in
an objective way. However, it is submitted that a mere correlation is not effective to determine insur-
ance liability – only causal assumptions should be relevant, whereas purely spurious proxies as a result
of actuarial science should be excluded. Even where a general causal relevance can be established, ‘the
circumstances in which the loss occurred’ should be interpreted by courts as a limiting factor to the
discharge of insurance liability, in line with the legislative intent. If it is further shown that the
non-compliance ‘did increase the risk of the loss’, the insurer, a fortiori, will not pay.

110Ibid.
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