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Abstract

Federal law clerks play a vital role in the development and implementation of the law. Yet,
women remain underrepresented in these positions. We suggest that one reason for this
underrepresentation may be differences in hiring practices among judges in the federal
judiciary. Specifically, we hypothesize that male judges and conservative judges may be less
likely to hire female law clerks than female judges and liberal judges for two reasons. First,
gendered attitudes held by judges may make some judges prone to hire women and/or others
more resistant to these hires. Second, due to ideological asymmetries between the law clerk
pool and judges in the federal judiciary, conservative judges and male judges may be less
likely to hire women law clerks. Using data on clerks hired in the federal judiciary
between 1995 and 2005, we find support for both mechanisms."
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When looking at the gender composition of Supreme Court clerks, it has long been
recognized that the institution has a gender problem,'! with women consistently being
underrepresented in these positions. Despite women’s increasing presence in law school
cohorts,” they continue to regularly be underrepresented among law clerks. Indeed, in
the most recent term, just 39 percent of the justices’ clerks were women, despite being the
majority of law school graduates.> Notably, though the Supreme Court has taken the
brunt of the criticism regarding women’s exclusion from clerkships (relative to their
numbers in the legal profession and broader population), the gender gap in clerkships is
present in the lower levels of the federal judiciary as well. While women fare better in the
district and circuit courts, they are still underrepresented among clerks.

"Replication materials for this article are available at the Journal of Law and Courts’ Dataverse archive.
*Link: American Bar Association: Profiles of the Legal Profession 2022: Women in the Legal Profession.
*Link: Supreme Court Clerk Hiring Watch: Meet the October Term 2023 SCOTUS Clerks

© The Author(s), 2024. Published by Cambridge University Press on behalf of the Law and Courts Organized Section of the
American Political Science Association.

https://doi.org/10.1017/jlc.2024.8 Published online by Cambridge University Press


https://orcid.org/0000-0002-6379-0375
https://orcid.org/0000-0003-2100-1435
https://orcid.org/0000-0001-7285-0440
mailto:abadas@uh.edu
https://doi.org/10.1017/jlc.2024.8
https://doi.org/10.1017/jlc.2024.8

2 Alex Badas, Bailey K. Sanders and Katelyn E. Stauffer

The underrepresentation of women in clerkships has potentially important
implications for judicial outcomes, as more representative courts can be expected
to better grapple with the ways in which gender matters in our society. Scholars
have found, for instance, that when it comes to cases involving highly gendered
issues (such as sexual harassment), women judges are far more likely to rule in favor
of plaintiffs (Moyer and Tankersley 2012; Haire and Moyer 2015; Boyd 2016) and to
shift the decision-making calculus of their male colleagues (i.e., Boyd, Epstein and
Martin 2010). Further, the substantive importance of women’s inclusion extends
down the hierarchy to clerks. Though clerks attempt to “channel” their judges/
justices while doing their job (Kenney 2000), women clerks likewise appear to shift
substantive outcomes in cases where gender is highly salient. Kromphardt (2017)
finds that among conservative justices, the inclusion of women among their clerks
is associated with more liberal voting on sex discrimination and abortion cases,
suggesting that women clerks are shaping substantive outcomes in meaningful
ways. Thus, women’s representation in the courts has very real ramifications for the
amount of substantive representation that women in the public can expect to
receive from judicial institutions.

Yet the benefits of women’s representation in the courts extend beyond judicial
output. The inclusion of women in the judiciary broadly — and among clerks
specifically — also has indirect downstream consequences for substantive represen-
tation in the legal profession writ large, as clerkships often serve as the entry point to
positions in major law firms (Zaretsky 2018), the legal academy (Redding 2003), or
judgeships (Badas 2020). Thus, when women are underrepresented as clerks, it can
(potentially) indirectly influence substantive representation because it means women
will have less access to elite positions where they have the ability to shape outcomes
later on in their careers.

Given the substantive consequences of women’s inclusion (or exclusion) in the
judiciary, understanding the factors that underpin the current gendered patterns we
see among federal law clerks is vitally important. While some scholars have pointed to
“supply-side” factors such as ambition (i.e., Badas and Stauffer 2023), a more
thorough examination of “demand-side” factors — meaning the hiring decisions
made by the justices and judges — is needed. Although several studies have attempted
to shed light on gendered hiring trends in the judiciary (Brown 1996; Kaye and
Gastwirth 2008; Szmer, Kaheny and Christensen 2014), these studies have focused
their attention on the Supreme Court. But the small sample size of Supreme Court
justices — and their clerks — has limited our ability to make clear and generalizable
inferences. Moreover, in some ways, focusing on gender and hiring at the Supreme
Court is examining the end of the process. In the modern era, Supreme Court clerks
almost uniformly have experience clerking for judges in the District Courts or Court
of Appeals. In this respect, judges in the District and Circuit courts serve as key
gatekeepers in shaping the applicant pool of Supreme Court clerks. In order to more
fully understand women’s access to the most elite clerkship positions, then, we need
to move further down the chain and understand the hiring decisions of judges at all
levels of the federal judiciary.

In this study, we advance our understanding of gender and clerkships by analyzing
judicial hiring practices among federal judges from 1995 to 2005. Beyond the
theoretical necessity of understanding hiring decisions among these judges, a shift
to include District and Circuit Courts allows us to gain more analytic leverage by
drastically increasing the number of judges and clerks in our analysis. In examining
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hiring practices among federal judges, we argue that more liberal judges and women
judges (across the ideological spectrum) will be more likely to hire women clerks
compared with more conservative and male judges. We propose two potential
mechanisms for these expectations. The first has to do with the attitudes of judges
related to women’s inclusion in the judiciary. Women and liberal justices may have a
greater intrinsic motivation to improve descriptive representation and thus be more
likely to prioritize hiring women clerks. Conversely, biases among men and conser-
vative judges may make it more difficult for women to gain access to clerkship
positions with these individuals.

A second potential mechanism has less to do with attitudes about descriptive
representation and more to do with ideological preferences. On average, the women
sitting on the federal bench tend to be more liberal compared to men (Sen 2017).
Likewise, women in the public — particularly younger women — tend to be more
liberal (Norrander and Wilcox 2008).* Perhaps more importantly, when compared to
men, women are often perceived as more liberal (Koch 2000, 20024). As past research
has made clear, judges often attempt to hire clerks who are ideological “matches”
(Bonica et al. 2017; Bonica and Sen 2020). Thus, the gender of potential clerks may
serve as a heuristic for women and liberal judges who may perceive women clerks as
more ideologically proximate to their own preferences. In contrast, conservative and
male judges may be less likely to hire female clerks because they experience — or
perceive — a greater ideological mismatch.

We test both of these mechanisms and find evidence of both. Women judges —
regardless of ideology — are more likely to hire women clerks than men, and liberal
judges are more likely to hire women clerks than conservative judges. These findings
have important implications for understanding how to improve women’s represen-
tation in the ranks of federal law clerks. First, these results shed more light on why a
gender gap exists among federal law clerks. While prior research by Badas and
Stauffer (2023) identified a supply side component to women’s under representation,
our findings show that there is also a demand side component. This means that any
intervention focused on increasing gender diversity among law clerks cannot focus
on only one side of the equation — it must address both supply and demand side
factors. Second, our results suggest that by nominating more women judges, regard-
less of ideology, presidents can secure a second dividend in terms of greater women’s
representation among law clerks. This greater representation, in turn, will have a
feeder effect into the legal profession more broadly. Third, aspiring women law clerks
who want to work for conservative judges may need to strongly signal their conser-
vative ideology, particularly when applying to male conservative judges.

The judicial hiring process

Every year, federal judges in the United States seek to fill somewhere between one and
five term law clerk positions, or judicial clerkships.® Judicial clerkships are highly
prestigious and sought-after. Within the legal profession, a judicial clerkship is widely
seen as a significant career stepping stone. Law firms heavily recruit former clerks,

“Link: Women More Likely to be Democrats.
>A term law clerk serves for a finite period of time, typically one or two years. Career law clerks are long-
term employees and may spend decades working for a particular judge.
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often with significant hiring bonuses, and clerks are more likely to go on to careers as
law professors,® appellate litigators,” or even judges.® Not surprisingly, then, the
application process for judicial clerkships is exceedingly competitive.

Law clerk hiring is a decentralized process (Avery et al. 2001). Applicants apply
directly to individual judges and must tailor their application materials to indicate
both why they want to clerk for each judge and why they have the skills to be a
successful clerk. Because the application process is so competitive, and because
judges differ when it comes to what they think constitutes the “ideal” applicant,
most applicants cast a wide net and apply to multiple judges. This means that
judges are receiving a large number of applications for each open position.
Existing data suggests that on average there are roughly 110 applicants per open
position, but this number is likely higher for the most sought-after clerkships,
particularly those that are viewed as more likely to lead to a subsequent clerkship
at the Supreme Court (Baum and Ditslear 2010). In 2017, for instance, there were
at least 2,433 applicants for just 13 spots in the Eastern District of Pennsylvania,
while the District of Columbia, perhaps the most prestigious district when it
comes to clerkships, saw at least 4,731 applications for only 32 positions.’ Judges
therefore face considerable choice when it comes to staffing their chambers
each year.

Gendering the judicial hiring process

Because the judicial hiring process offers considerable autonomy to judges, the
question naturally becomes whether some judges are more or less inclined to hire
female clerks. Of course, it is important to acknowledge that the ability of judges
to hire women is conditional on the pool of applicants. Work by Badas and
Stauffer (2023) suggests that the supply of female applicants for clerkships will
be shallower than the pool of male applicants due to a gender gap in ambition
to hold these posts. Moreover, they find that women hold themselves to a
higher standard of qualification than men, believing that they must be especially
qualified before they report considering an application. The implication then
is that the women who do emerge as applicants will be of higher quality than
men. While Badas and Stauffer (2023) are unable to test this directly, such a
conclusion would be consistent with the research on legislative candidates, which
finds that while women are less likely to express ambition than men, the ones who
do emerge are higher quality (Anzia and Berry 2011; Fulton 2012; Lazarus and
Steigerwalt 2018).

Research on supply-side factors of women clerks indicates that the pool of female
applicants will be smaller, yet likely higher quality, than the pool of male applicants.
This may imply an advantage for the women that do decide to apply. However, such a
conclusion cannot speak to the gendered patterns that might be present on the
demand-side of the equation (i.e., the factors that underpin the hiring decisions of

®https://judicature.duke.edu/articles/academic-feeder-judges-are-clerkships-the-key-to-academia/

"https://www.law.georgetown.edu/your-life-career/career-exploration-professional-development/for-jd-
students/explore-legal-careers/practice-areas/appellate-litigation/

8For example, Justices Roberts, Kagan, Gorsuch, Kavanaugh, Barrett, and Jackson previously served as law
clerks.

°Link: Law Clerk Hiring Statistics.
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judges). If some judges are more likely or less likely to recognize women’s qualifica-
tions, this creates a gendered terrain after the initial emergence process. In other
words, even after clearing the hurdle of deciding to apply for a position, women
applicants may still be subjected to gendered hiring practices based on the preferences
of the judges to whom they apply.

We propose two characteristics that may influence a judge’s predisposition to hire
female clerks: gender and ideology. Specifically, we argue that women and liberal
judges will be more likely to hire female clerks than male and conservative judges,
respectively. There are a few potential reasons for this expectation. First, women and
liberal judges may have stronger preferences when it comes to advancing women’s
descriptive representation within the federal judiciary and/or be more likely to
recognize women applicants as competent and qualified. On the other side of the
coin, men and conservative judges may be more actively resistant to women’s
advancement in the judiciary and more prone to down-weight or question their
qualifications. Another explanation is that any gendered patterns we observe in
hiring practices may actually be more about ideological congruence rather than
gender per se. If judges seek to match with law clerks of a similar ideological bent,
the ideological distribution within the judiciary — where women are generally more
liberal (Bonica and Sen 2020)— and among prospective clerks may lead women and
liberal judges to hire more women and male and conservative judges to hire less. We
consider each of these characteristics in turn.

Attitudes about women’s inclusion

One reason to expect gendered differences in clerk hiring patterns may lie in
individual judges’ attitudes about the value of women’s inclusion in the judiciary.
In particular, women and liberal judges may have a greater commitment to incor-
porating more women into the judiciary, while male and conservative may be more
resistant or antagonistic toward women’s inclusion.

Turning to gender first, there are two theoretical reasons to suspect judge gender
may influence judges’ propensity to hire women clerks. First, women — across the
ideological spectrum — may have a greater intrinsic motivation to advance the
representation of their “gender group.” Though some scholars have questioned the
strength — or even existence — of a gender consciousness that motivates women’s
political behavior (Conover 1984, 1988), other research suggests that women elites
often feel pressure to act as representatives of their gender (Reingold 2003). In a
legislative context, examples abound of women “acting for” women through bill
(co-)sponsorship (Osborn 2012; Swers 2016, 2019), policy support (Sanders 2018),
speaking patterns (Pearson and Dancey 2011; Dietrich, Hayes and O’brien 2019),
and policy outputs (Reingold, Haynie and Widner 2020). While judges serve a
different function than legislators, research still finds that women judges substan-
tively represent women in some instances. In cases related to the highly gendered
area of sexual harassment and discrimination, women judges are more likely to rule
in favor of plaintiffs (Boyd, Epstein and Martin 2010; Moyer and Tankersley 2012;
Haire and Moyer 2015; Boyd 2016), and women’s presence on judicial panels
induces more pro-women behavior from male judges as well (Boyd, Epstein and
Martin 2010). Though behavioral differences between men and women judges are
not widespread, to the extent they do exist, the gender of potential clerks may serve
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as a heuristic that the applicant has positions and priorities in line with the judge’s
preferences on these issues.!°

Another way that women may “act for” women is through working to incorporate
more women into political institutions. The unique experiences that women in
positions of power face may lead them to have a distinct understanding of the
importance of women’s inclusion in positions of power as a policy issue in its own
right. Women only gained admittance to law schools in sizeable numbers beginning
in the 1970s, and as such, many of the more senior women judges are likely to have
built their careers during a time in which women were very much a minority in the
legal profession.!! Moreover, although increasing numbers of women have entered
the legal profession over the past several decades, gender parity in the profession
remains a distant prospect. Entering associate classes have been comprised of
approximately 45% women for several decades now,'? but women continue to be
underrepresented as they move up the law firm ladder.'> We see similar statistics in
the judiciary: women still account for only slightly more than a quarter of federal
judges.!* Thus, a leaky pipeline problem clearly remains within the legal profession.

Given their success and possible obstacles faced along the way, women judges
might be particularly attuned to the challenges women face when aspiring to
professional careers, and this awareness may filter into their hiring decisions.!®
Moreover, at the mass level, scholars have identified a “base-line gender preference”
such that voters prefer to be represented by candidates who share their gender, and
this preference is stronger among women (Sanbonmatsu (2003); see also Badas and
Stauffer (2018), Badas and Stauffer (2019), Stauffer and Fisk (2022)). While there are
of course differences between voters selecting candidates and judges hiring clerks, if
women have an underlying preference for women’s descriptive representation, all
else equal, this may manifest in the hiring process.

While there is theoretical reason to believe that women judges may be predisposed
to hiring women clerks, it is also possible that men on the bench are more antago-
nistic toward increasing women’s inclusion and that these attitudes make them less
likely to hire women. In their work on confirmation hearings, Boyd, Collins and
Ringhand (2023) use social identity theory (i.e., Tajfel and Turner 1978) to argue that
male senators view women as an “out-group” and apply negative stereotypes related
to competency and experience to female nominees seeking to gain access to the
bench. Indeed, they find male senators — particularly those who do not share a

'%In the legislative context, Strickland and Stauffer (2022) argue that the presumed value that women place
in gender diversity helps to explain hiring practices among lobbying firms in response to changes in legislative
diversity.

" American Bar Association, First Year And Total J.D. Enrollment By Gender 1947-2011 1-2 (2011)
(on file with authors

12 American Bar Association, First Year And Total J.D. Enrollment By Gender 1947-2011 1-2 (2011)
(on file with authors)

130nly about 22 percent of equity partners and 32 percent of non-equity partners were women in 2022,
and they constituted only 12 percent of managing partners, 28 percent of governing committee members, and
27 percent of practice group leaders. ABA Profile of the Legal Profession 2022, AM. BAR ASS'N 63, https://
www.americanbar.org/content/dam/aba/administrative/news/2022/07/profile-report-2022.pdf.

Yhttps://www.americanprogress.org/article/examining-demographic-compositions-u-s-circuit-dis
trict-courts/

But see Fogel, Hoopes and Liu (2022) who find that both men and women consider gender diversity
when selecting applicants.
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nominee’s party — are more likely to question female nominee’s qualifications, more
likely to interrupt female nominees, and use different types of language when
interacting with female nominees. Similar in-group vs. out-group thinking may
occur among hiring judges leading them to be more skeptical of female applicants
and their qualifications. Indeed, evidence indicates that judges are more likely to
interrupt female attorneys and permit them less speaking time relative to men
(Patton and Smith 2017; Boyd, Collins and Ringhand 2023). Patton and Smith
(2017) attribute these patterns to gendered schemas which hold up the court as a
masculine domain, in which women are seen as less of a “fit.” Patton and Smith
(2020) argue that while the view of the court as a masculine space likely impacts all
judges, women judges hold more egalitarian attitudes that serve as a counterweight,
though they do not find strong evidence of this among Supreme Court justices. A
similar argument may apply to the hiring decisions made by judges, with gendered
views of the court being more likely to bias men’s decision-making against women.

Ideology may also shape the attitudes and behaviors of judges relating to the
importance of women’s inclusion in the judiciary. Just as women may view increased
representation as important, so too may liberal judges (of all genders). Grossmann
and Hopkins (2016) argue that the Democratic party is properly understood as a
coalition of social movements wherein most Democrats are motivated by specific
policies designed to benefit particular social groups, while the Republican party is best
viewed as the agent of an ideological movement whose members are united by a
common commitment to limited government. Moreover, Stauffer (2023) finds that
women’s inclusion legitimizes political institutions for Democratic men and women,
while Republican men are relatively ambivalent to women’s inclusion.!® These party
differences may lead more liberal judges to view the advancement of “group interests”
as more important than conservative judges.

While liberal judges may have an underlying preference for hiring women, bias
may come into play when conservative judges make their hiring decisions. Just as
Patton and Smith (2020) argue that women hold more egalitarian views that can
disrupt gendered schemas upholding the court up as a masculine institution, so too
do they argue that liberal judges hold these attitudes. These attitudes serve as a
counterweight to views of the court as a masculine domain, and as a result, liberal
judges are less likely to view women as ill-fitting for the institution. Indeed, Patton
and Smith find evidence that the higher interruption rates faced by female attorneys
are almost exclusively driven by conservative judges. Other research similarly sug-
gests that conservative judges may be uniquely antagonistic toward women in the
judiciary with conservative judges exerting more “verbal control” over female attor-
neys (Phillips and Carter 2009) and being less likely to support litigants represented
by women (Szmer et al. 2013). These patterns suggest a bias against women who
attempt to break into the space of the judiciary, and may likewise manifest in hiring
decisions, where conservative judges may likewise view women applicants for clerk-
ships as less of a “fit” for the role.

Beyond their attitudes about the value of women’s inclusion in the judiciary
broadly, liberal and conservative judges may view the legality of taking gender into
account during the hiring process quite differently. While Democratic-appointed and

'The exception is the case of external political efficacy, where Republican men do appear to display more
positive attitudes when they believe women are included in office. See also Stauffer (2021).
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liberal-leaning judges have held that affirmative action programs are constitutionally
sound efforts to redress systematic inequality, Republican-appointed and
conservative-leaning judges have been much more likely to view such programs as
unconstitutional discrimination. Indeed, it was no surprise when the Supreme
Court’s recent decision striking down affirmative action programs'” was split along
ideological lines. Although much of the debate has centered on the use of race and
ethnicity in admissions and hiring decisions, there is reason to believe these partisan
divisions may also extend to attitudes about the use of gender. While the tests used to
establish state-based racial and gender discrimination differ (state action based on
race receives a higher level of scrutiny), the same arguments made in opposition to
affirmative action based on race can be made (and have been made) with respect to
affirmative action based on gender.!®

Desire for ideological proximity

It is also possible that judges” hiring decisions have less to do with preferences for
descriptive representation and more to do with the ideological proximity between a
judge and a potential clerk. First, existing research — and comments from judges
themselves — suggests that many judges take ideology into account when hiring law
clerks (Bonica and Sen 2017, 2020; Ditslear and Baum 2001). This is true across the
different levels of the judiciary and across the ideological spectrum (Bonica et al.
2017). Liberal Supreme Court justices, for instance, are much more likely to hire
clerks who previously clerked for judges appointed by Democratic presidents, while
conservative justices are more likely to hire clerks who clerked with a Republican-
appointed judge. Justice Thomas, in fact, once famously said that he “won’t hire clerks
who have profound [ideological] disagreements with” him because it’s “like trying to
train a pig. It wastes your time, and it aggravates the pig.”!”

While we expect all judges to consider ideology when selecting clerks, there is also
reason to suspect that ideological bona fides play a greater role in hiring decisions
among conservative judges. First, as noted earlier, Grossmann and Hopkins (2016)
have argued that Republicans and Democrats think about partisan politics quite
differently, such that Republican party members care much more about ideological
purity than Democrats. And while, in theory, partisanship should play no role in
judicial appointments or judicial behavior, reality has never been so simple (Segal and
Spaeth 2002; Epstein and Segal 2005). Judges are citizens just like anyone else, and
they possess political opinions. Those who align more strongly with the Republican
party, the party driven most by ideology, may be more likely to seek ideological
proximity in their law clerks than judges who align more strongly with the Demo-
cratic party and its focus on promoting particular social groups. Second, the rise of
the Federalist Society, and its increasing influence in conservative legal circles, has
effectively created a gatekeeper for aspiring clerks on the political right, with only the
most ideologically pure being given the group’s endorsement (Hollis-Brusky 2015;
Bird and McGee 2023).

7Students for Fair Admissions v. Harvard, 600 U.S. 181 (2023)

18See Kim Elsesser, “Women’s Scholarship and Awards Eliminated to be Fair to Men,” Forbes, April 13,
2022, https://www.forbes.com/sites/kimelsesser/2022/04/13/womens-scholarships-and-awards-eliminated-
to-be-fair-to-men/?sh=a4f9e8a7fe21

Yhttps://www.npr.org/2011/10/11/141246695/clarence-thomas-influence-on-the-court
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Figure 1. Ideological Distributions by Position and Gender, 1995 - 2004. Data from Bonica et al. (2017).
Figure generated by the authors.

A tendency on judges’ part, particularly conservative judges, to hire clerks who are
ideological matches has significant implications for women’s ability to secure federal
clerkships for several reasons. First, public opinion polling has long shown that
women tend to be more liberal than men (Chaney, Alvarez and Nagler 1998;
Wolbrecht 2010; Kaufmann and Petrocik 2020). Moreover, whether women are
more liberal than men or not, they are frequently perceived as such due to belief
stereotypes about women as more left-leaning compared to men (Huddy and
Terkildsen 1993; Koch 2002b; King and Matland 2003). These belief stereotypes
may mean that conservative judges are less likely to see women as ideological
“matches.” Second, and in contrast, recent scholarship by Bonica and Sen shows
that federal judges trend rightward in terms of ideology, such that “the average
American judge is slightly right of center (Bonica and Sen 2020). And the average
judge becomes even more conservative as one moves up the judicial hierarchy, with
circuit judges more likely to be conservative than district judges. Third, the majority
of women federal judges were appointed by Democratic presidents, meaning that
there are far more liberal women judges than conservative women judges.?® Thus, as
Figure 1 demonstrates, the ideological distributions of clerks and judges vary con-
siderably, particularly once one accounts for gender.?! Male judges and male clerks
have average scores of .14 and -.42, respectively, while female judges and female clerks
have average scores of -.36 and -.85, respectively.

*https://www.pewresearch.org/short-reads/2018/10/02/trump-has-appointed-a-larger-share-of-female-
judges-than-other-gop-presidents-but-lags-obama/

*'The x-axis is the CF ideology score, which runs from extremely liberal on the left to extremely
conservative on the right.
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Taken together, these demographic trends suggest that, if judges are truly focused
on hiring ideological matches, it will be much harder for conservative and male
judges to find qualified female clerks who are ideological “matches” than it will be for
liberal judges, a group that will include the majority of female judges. This hypothesis
is supported by the recent findings from Fogel and coauthors’ study of circuit judges,
which found that Republican appointees had a more difficult time recruiting female
clerks than Democratic appointees. One Republican appointee stated that conserva-
tive students tended to apply to conservative judges and that, because “far fewer
female law students are conservative,” her applicant pool was largely male (Fogel,
Hoopes and Liu 2022, 29).

On the flip side, because there are more conservative-leaning judges on the federal
courts than liberal-leaning judges, this would also suggest that there are fewer
clerkship positions that are realistically attainable for aspiring female clerks. In other
words, liberal judges may face a surplus of quality female applicants, while conser-
vative judges face a drought. Notably, even conservative women clerks may face a
harder time being hired by conservative judges due to the perception that they are
more liberal (i.e., Koch 2002; King and Matland 2003) Because judges often must sort
through hundreds of applications to identify potential candidates worth interview-
ing, the process may be particularly susceptible to the influence of various mental
shortcuts (i.e., biases). This may lead judges to view female candidates as more likely
to be liberal, on average, than male candidates. It may therefore be particularly
important for conservative female applicants to vigorously signal their ideological
bona fides to make it on (some) conservative judges’ short list.

Data and analysis: Selecting female law clerks

To assess our expectations of gendered patterns in law clerk hiring, we rely on data
generated by Bonica et al. (2017) which provides information on all law clerks and the
judges who hired them between 1995 and 2005.% The data include law clerk hiring data
for the District Courts, the Circuit Courts of Appeals, and the Supreme Court. In total,
the data include information on 14,429 hiring decisions. Included in the law clerk data
is the clerk’s gender, the law school the clerk attended, and the clerk’s CF score.?* CF
scores are measures of ideology. CF scores are estimated using the Bonica (2014)
Database on Ideology, Money, and Elections (DIME). DIME leverages campaign

*>Compiling data on law clerk hiring is a challenging process, as judges are not required to and do not
typically release a list of current and former law clerks. The dataset compiled by Bonica et al. (2017) is, to our
knowledge, the only comprehensive dataset on law clerk hiring. Ideally, we would have data that extended
into more recent times, but currently that is not feasible. While the time period studied here may be somewhat
dated, it does provide an auxiliary benefit of representing the period in which women began to gain parity in
law school cohorts.

The dataset includes observed CF scores for clerks and imputed CF scores for clerks who have no made
any campaign donations. We use only the observed scores here. This is because the imputed scores rely in part
on gender. The imputed scores seem to rely more heavily on gender than the observed scores. When we
regress gender on observed CF scores, the coefficient for gender is 1.87 times larger than it is when gender is
regressed on the imputed CF scores. This implies the imputed scores estimate women to be more conservative
or less liberal than the observed CF scores suggests. Further, we have no alternative way of imputing clerk
ideology scores since there is no independent measure of clerk ideology to help facilitate this. With this said,
we do reestimate the models that use clerk ideology with the imputed clerk CF scores in the appendix. Those
results largely replicate our key findings.
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contributions to estimate ideology for individuals who have donated in local, state, or
federal elections (Bonica 2014). The Bonica et al. (2017) law clerk data include the same
information on the hiring judge. For judges who have made no campaign
contributions,* their CF score is imputed based on their judicial common space score
(Epstein et al. 2007) and demographic traits of the judge.>® The imputed scores are
highly correlated with other measures of judicial ideology (Bonica and Sen 2017).

We first consider whether women and liberal judges are more likely to hire women
law clerks relative to men and conservative judges. Our dependent variable is whether
the hired clerk was a woman or not. Our primary independent variables are the hiring
judge’s gender and the hiring judge’s ideology. If our expectations are met, we
anticipate women judges will be more likely to hire women clerks relative to male
judges, and that liberal judges are more likely to hire women clerks relative to
conservative judges.

Beyond our primary independent variables, we also need to be aware of potential
confounders. Judges often hire clerks from the law school they attended (Peppers
2006). Thus, we include a variable that captures whether the judge and the hired clerk
attended the same law school. Gendered hiring patterns may also vary between levels
of the judicial hierarchy. For example, Badas and Stauffer (2023) find that women are
less likely to articulate ambition for Supreme Court and Circuit Court clerkships. So it
may be the case that these judges are less likely to hire women due to gendered
differences in the applicant pool. For this reason, we include fixed-effects for each
level of the judicial hierarchy. Finally, we include fixed-effects for hiring year.
Women’s inclusion in law school cohorts has increased steadily over time (Moyer
and Haire 2015). The year fixed-effects will allow us to account for the fact that there
are less women in the potential pool of law clerks early in the time period analyzed —
and therefore less opportunity to hire women clerks. By including fixed-effects for
both level of the judiciary and year, we account for potential gender differences in the
clerk application pool to the best of our abilities.

Since our dependent variable is a binary outcome, we estimate a logistic regression
model, which is presented in Table 1.>¢ Overall, the results support both of our

Since 2001, 81 percent of judges have made campaign contributions (Bonica and Sen 2021).

*Gender is one of these traits. It is possible that this introduces endogeneity into our models. Specifically, any
results we observe related to judge’s ideology may be due to women judge’s ideology being imputed to be less
conservative or more liberal than male judges. To rule this out, we do two robustness tests. First, we regress
gender, a judge’s common space score, and their appointing president on observed CF scores and imputed CF
scores. We find that the coefficient for gender is equivalent. This leads us to conclude that the imputed scores do
not overly rely on gender when imputing scores and instead reflect the ideological composition of women and
men observed in ideology. Second, we estimate an alternative method of imputing CF scores for judge without
them. This imputation method does not rely on gender. The imputation method simply uses the judge’s judicial
common space score and their appointing president. Scores estimated with this imputation method are
correlated with CF scores at r=.74. We then use these imputed scores to replicate the results presented here.
Each of our key finding is replicated. These results are available in the appendix.

*In the appendix, we provide alternative modeling approaches. We present simplified, minimally
specified models (Achen 2005). As another alternative, we investigate the percentage of female clerks hired
in a term. We also examine a different form of gender disparity: the hiring of all-male clerk teams. In each of
these alternative specifications, our main results hold. We also investigate the reverse phenomena: hiring an
all-women team of law clerks. Here we find women judges are more likely to hire an all-woman team, but we
do not find an effect of judge ideology in this specification. Liberals and conservatives are equally likely to hire
all women clerk teams.
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Table 1. Logit Regression Model: Selection of Female Clerk

Female clerk
Female judge 0.128**
(0.0429)
Judge ideology (conservatism) —0.0809"**
(0.0241)
Same law school 0.104**
(0.0401)
Court type fixed-effects Yes
Year fixed-effects Yes
Constant —0.808***
(0.145)
Observations 14429
Standard errors in parentheses.
*p<0.05,
**p<0.01,
***p<0.001.

expectations. Women judges are more likely to hire women law clerks compared to
male judges. The substantive effect is presented in Figure 2. Women judges are
estimated to hire women 50.7% of the time, while male judges are expected to hire
women 47.6% of the time. The difference of 3% is statistically distinguishable from
zero (p.=.003). Based on these probabilities and the gender makeup of the judiciary,?”
the results imply that there are roughly 34 fewer female clerks per term. Over the ten-
year period studied here, that would mean a total of roughly 340 fewer female clerks
were hired.

We also observe that liberal judges are more likely to hire women law clerks than
conservative judges. The substantive effect across the range of judge ideology is
presented in Figure 3. The histogram embedded in the figure displays the overall
distribution of judge ideology. The average probability of a judge with a CF score
less than zero hiring a female clerk is .503, while the average probability of a judge
with a CF score greater than zero hiring a female clerk is .465. Based on these
probabilities and the ideological makeup of the judiciary, the results imply that
roughly 33 fewer female clerks are hired per term due to ideological preferences.?®
For the entire ten-year period studied here, this would imply that 330 fewer women
clerks are hired.

Data and analysis: Testing potential mechanisms

We have observed that women judges are more likely than male judges to hire women
as law clerks, and we have observed that conservative judges are less likely than liberal
judges to hire women as law clerks. Previously, we outlined two potential

*"We based these calculations on the median number of clerks and median number of women judges
during the period we are studying. The median year, there were 1,800 clerks, and 22% of judges were women.

*$We based these calculations on the median number of clerks and median number of conservative judges
during the period we are studying. The median year, there were 1,800 clerks, and 54% of judges had CF scores
greater than 0.
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Figure 2. Probability of Hiring Female Clerk by Judge Gender.
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Figure 3. Probability of Hiring Female Clerk by Judge Ideology.
Histogram on x-axis displays distribution of judge ideology.
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mechanisms that might explain our results. First, the gender of a judge may lead to
gendered preferences in hiring patterns. Likewise, ideology may lead to liberal judges
preferring to hire women and/or conservative judges being more resistant to
increased diversity. Second, considering the ideological-gender asymmetries in the
pool of federal judge and the pool of law clerks, it may be the case that conservative
judges and male judges are less likely to hire women as law clerks because they have a
more difficult time finding an ideological match between themselves and a female
clerk than they do with a male clerk.

Gender and hiring decisions

To determine whether the gender attitudes mechanism is valid, we reestimate the
model presented in Table 1 but include an interaction between judge gender and
judge ideology. Our reasoning is that if the gender attitudes mechanism is valid, we
should observe that women across the ideological spectrum are more likely than men
to hire female law clerks and such an effect should not be limited to liberal women.
The results of the model are presented in Table 2.

The substantive effect of the interaction is presented in Figure 4. The left panel
displays the predicted probability of hiring a female clerk across the range of
ideology for female and male judges, and the right panel displays the marginal
effect of a female judge across the range of ideology. The results support the gender
attitudes mechanism, as we observe a consistent gender effect across the ideological
range. Women judges have a .031 higher probability of hiring a women law clerk
than male judges, and the effect is statistically distinguishable from zero between
the fourth percentile and sixty-eighth percentile of the CF ideology score. Thus, the
majority of women judges have a preference for hiring women law clerks. Only
extremely liberal women and very conservative women do not display a preference
for hiring women law clerks. We cannot say whether this is due to a difference in
preference among these two groups or because the limited sample of women judges

Table 2. Logit Model: Gender Representation Mechanism

Female clerk
Female judge 0.128**
(0.0455)
Judge CF score (conservatism) —0.0812**
(0.0273)
Female judge x judge CF score 0.00113
(0.0582)
Same law school 0.104**
(0.0401)
Year fixed-effect Yes
Court type fixed-effects Yes
Constant —0.526***
(0.0650)
Observations 14429
Standard errors in parentheses.
*p<0.05,
**p<0.01,
***p<0.001.
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Figure 4. Predicted Probability of Hiring a Female Law Clerk by Judge Ideology and Gender.
Histogram on x-axis displays distribution of judge ideology.

at these threshold limits our ability to draw conclusive inferences. Our findings
confirm, however, that women across the ideological spectrum are more likely to
hire women as law clerks. Thus, it does appear that judges of different genders have
different orientations to hiring women clerks, though we are unable to tell whether
itis a preference among women, a bias among men, or some combination of the two
that is driving this result.

Importantly, these results also suggest that liberal male judges may be motivated
by a preference for descriptive representation. The left panel of Figure 4 indicates
that liberal male judges are more likely to hire a female law clerk than a conservative
female judge. That is, while female judges are more likely to hire a female law clerk
compared to their male ideological counterparts, both female and male liberal
judges are more likely to hire a female law clerk compared to their conservative
colleagues.

Ideological Compatibility

For the ideological compatibility mechanism, we predict the ideological distance
between the judge and their law clerk. If the ideological compatibility mechanism is
valid, we anticipate observing greater ideological distance between judge and clerk
when a conservative judge hires a female law clerk and when a male judge hires a
female law clerk. The greater ideological distance would imply that a conservative
judge would have to incur greater ideological costs when hiring female clerks, which
should generally dissuade conservative judges from hiring women. We again rely on
the data provided by Bonica et al. (2017). Both the judge’s ideology score and the
clerk’s ideology score is measured using their CF score. We take the absolute
difference between the two scores to produce a measure of ideological distance.
For these analyses, we have a total of 5,880 observations. The reason for the more
limited set of observations is because many of the clerks in the sample do not have CF
scores. For this reason, we cannot measure the ideological distance between these
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Figure 5. Distribution of Ideological Distance between Judge and Clerk. One value of 5.675 truncated from
figure.

clerks and the judge who hired them.? The distribution of ideological distance
between a judge and their hired clerk is summarized in Figure 5.

We estimate a linear regression model (OLS) predicting the ideological distance
between a judge and their clerk. Our main independent variables of interests are the
interactions between the judge’s ideology and the gender of the clerk and the
interaction between the judge’s gender and the clerk’s gender. We also control for
whether the judge and clerk went to the same law school, as it may be the case that
judges are willing to sacrifice some ideological compatibility to hire clerks from their
alma mater. We control for whether the clerk had previously held a lower court
clerkship. These clerks come with recommendations from sitting judges and there-
fore may lead to better ideological congruence with the current judge. While most
clerks serve for one year (73% of clerks in the data set clerked for a single year), some
clerks are rehired by their judge. For example, one clerk clerked for Judge David
Russell each year included in the data. Judges likely decide to retain clerks because
they have a good working relationship with them. This likely includes an ideological
match. So we control for the cumulative number of years a clerked as served with a
judge. We also control for the clerk’s CF score. Purely extreme clerks likely lead to
greater distance between themselves and their judges. The models also include fixed
effects for level of the judicial hierarchy and year. The results to our model are

*CF scores are based on campaign donations. If a clerk has not donated to a campaign, they will not have a
CF score. This could potentially bias our results if the clerks who do not donate are fundamentally different
from those that do donate. Bonica et al. (2019) demonstrate under multiple assumptions about the reasons
why some clerks may not donate, the bias introduced should be minimal. So while we have a total of 14,429
judge hiring decisions, for this section of the manuscript, we can analyze 5,880 of those.
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Table 3. Linear Regression: Ideological Distance between Judge and Clerk

Ideological distance

Female judge —0.0482*
(0.0232)
Judge CF score (conservatism) 0.463***
(0.0132)
Female clerk 0.0165
(0.0175)
Female judge x female clerk —0.0364
(0.0366)
Female clerk x judge CF score 0.216***
(0.0213)
Clerk CF score (conservatism) —0.338***
(0.00813)
Years experience with judge —0.0281"**
(0.00822)
Previously held lower clerkship 0.0497
(0.0776)
Same law school -0.0200
(0.0167)
Court type fixed-effects Yes
Year fixed-effects Yes
Constant 0.742***
(0.0263)
Observations 5880
Standard errors in parentheses.
*p<0.05,
**p<0.01,
***p<0.001.

presented in Table 3. Overall, the results demonstrate that the ideological compat-
ibility mechanism is valid.

The results of the interaction between judge gender and clerk gender are presented
in Figure 6. For women judges, we observe no differences in expected ideological
distance between themselves and their clerks based on gender. However, the same is
not true for male judges. When a male judge hires a male clerk, the expected
ideological distance is .957 compared to 1.021 when a male judge hires a female
clerk. The difference of .064 is statistically distinguishable from zero and represents
9% of a standard deviation in the ideological distance measure. This implies that
when male judges hire female law clerks, they are required to incur greater ideological
costs than they would if they hired a male clerk.® This additional ideological cost may
lead to male judges hiring fewer female law clerks.

The results of the interaction between judge ideology and clerk gender are
presented in Figure 7. For liberal judges, we observe that there is no ideological
penalty for hiring a female clerk. In fact, it seems that liberal judges are more likely to
experience ideological compatability when they hire female clerks compared with
when they hire a male clerk. For example, a liberal judge (20% of CF score) is expected
to have an ideological distance between themselves and a male clerk of .627 while only

**The results also indicate that male judges have a more difficult time finding an ideological match —
regardless of gender — compared to their liberal colleagues.
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observing an ideological distance of .477 when hiring a female clerk. The difference of
.15 is statistically distinguishable from zero and represents roughly a 21% standard
deviation in the ideological distance measure. For conservative judges, we find the
opposite effect. A conservative judge (80% of CF score) who hires a male clerk is
expected to have an ideological distance of 1.335 between themselves and their clerk,
while that difference is expected to be 1.517 when the conservative judge hires a
female law clerk. The difference of .182 is statistically distinguishable from zero and
represents a 25% of a standard deviation.

Conclusion

The underrepresentation of women in the most elite legal positions remains an
important topic of discussion in the legal community.®! Inherent in these discussions
is the tacit acknowledgment that for institutions to be perceived as legitimate and just,
it is important that they be open to the inclusion and participation of a wide range of
groups — not just a select few. Indeed, many often evoke the argument that positions
in the judiciary — such as attorneys, clerks, and judges — should “look like America”
(Fogel 2022). Beyond issues related to fairness and access, the dearth of women in the
most elite legal positions has substantive ramifications for legal outcomes as well.
Clerks often play a vital role in shaping the opinions produced by their judges, and
women clerks in particular have been shown to influence how judges approach issues
related to women’s issues (Kromphardt 2017). In this sense, the lack of women in the
federal judiciary is troubling not only for reasons related to descriptive representa-
tion, but also the substantive representation that women in the public can expect to
receive from the courts.

Despite the implications of women’s descriptive representation (or lack thereof)
in the federal courts, our understanding of why women tend to be underrepresented
in these posts remains limited. To the extent that we do have systematic analyses of
women’s inclusion, research tends to focus on women’s access to Supreme Court
clerkships. While these positions are among the most elite and influential, in order to
gain access to these posts, women (and men) applicants must have already passed
through a rigorous process, as nearly all Supreme Court clerks must have first held a
clerkship with a lower-level court. In this sense, in order to truly understand women’s
access to clerkships at the most elite level, we must understand their access to lower-
level (but still elite) positions earlier in the chain. While past research has broadened
its examination to include clerkships in all federal courts (i.e., Badas and Stauffer
(2023)), this work has focused on supply-side factors (i.e., women’s ambition to apply
for and hold clerkships) as opposed to demand-side factors (i.e., structural barriers in
the hiring process that might impede women’s inclusion).

In this article, we advance our understanding of the factors underpinning
women’s inclusion in clerkships by examining the hiring decisions of judges across
the federal judiciary. In this respect, we are able to understand when and how
gender influences clerkship hiring decisions, giving us insights into when and how
women are able to break into the pipeline. Using data on federal law clerks and
judges from 1995 to 2005, we explore how two factors in particular shape the
prospects of women applicants: hiring judge gender and ideology. The results of our

*https://www.politico.com/news/magazine/2021/05/04/women-supreme-court-clerkships-485249
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analysis underscore that gendered terrain facing female candidates who choose to
apply for these positions. Indeed, we find that would-be female applicants have a
much greater chance at success when the hiring judge is a woman and is more
liberal.

After uncovering these initial patterns, we dug deeper to understand the reasons
underpinning them. We find evidence for two mechanisms. The first appears to be a
rooted in the orientations that men and women judges have toward women’s inclusion
in the judiciary. Indeed, we find that women across the ideological spectrum are more
likely than comparable men to hire women clerks, suggesting the presence of a gender-
affinity effect in hiring. At the same time, that does not mean that ideology plays no role
in the hiring process. Indeed, we uncover evidence that male judges often incur a loss in
ideological congruence when hiring female law clerks. This means that for male judges,
their relative reticence to hire women clerks may have less to do with bias against
women and more to do with achieving an ideological fit with their clerks.

Importantly, although our analyses relied on data from 1995 to 2005, there are
several reasons why our findings are likely to be replicated using more current hiring
data. Not only have Democratic presidents continued to outpace Republican pres-
idents when it comes to appointing women judges, but women in the public continue
to lean more liberal than men. Moreover, while the Federalist Society appears to play
a more prominent role in the clerkship process today (for conservative judges), this
would suggest that conservative judges are better equipped to identify ideological
matches in the hiring process.

The patterns we uncover in this study represent structural barriers for women’s
inclusion in three ways. First, the hesitance of male judges to hire women clerks
(at least relative to women judges) is a hindrance to women’s inclusion because men
continue to be overrepresented in federal judgeships,’ meaning a greater number of
judges are less likely to hire women clerks. Second, because conservative judges are
more likely to hire male clerks, this means women’s access is asymmetric across the
ideological spectrum. More generally, in the current political landscape, the majority
of “feeder judges” (those that most frequently send their clerks onto to even more elite
positions) tend to be more conservative.** Not only does this mean women’s access to
conservative clerkships is limited, but it also means that their access to the posts that
are likely to beget future positions higher up in the judicial hierarchy are limited as
well. In this sense, the patterns we uncover show that while in some areas of the
judicial system women are likely to be able to successfully make inroads, there are
other areas where women are likely to be systematically excluded.

The research presented here highlights the continued need for scholars to examine
when and how women gain access to positions of power. Indeed, as our findings show,
women face a gendered terrain when attempting to access some of the most elite
positions in the American judiciary — a pattern that mirrors women’s experiences in
other aspects of American politics. Future work should continue to interrogate when
and how women face structural barriers in their attempts to access the judiciary.

Supplementary material. The supplementary material for this article can be found at http://doi.org/
10.1017/j1c.2024.8.

*In 2018, women accounted for 35 percent of federal judges.
**Supreme Court Clerk Hiring Watch: Up-And-Coming Feeder Judges.
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