
ORIGINAL ARTICLE

INTERNATIONAL CRIMINAL COURTS AND TRIBUNALS: INTERNATIONAL
CRIMINAL COURT

The other side of the Article 21(3) coin: Human rights in
the Rome Statute and the limits of Article 21(3)

Emma Irving

Leiden University Law School, Steenschuur 25, 2311ES, Leiden, The Netherlands Email: e.irving@law.leidenuniv.nl

Abstract
The drafters of the Rome Statute sought to accord human rights a central place within the legal framework of
the International Criminal Court (ICC). This was done not only through numerous provisions on the rights
of the accused, victims, and witnesses, but also through the inclusion of the overarching Article 21(3) of the
Rome Statute. Article 21(3) Rome Statute requires that the interpretation and application of all ICC law be
consistent with internationally recognized human rights. While this provision has been employed on numer-
ous occasions to bolster human rights protection in the ICC legal framework, it is not without its limits. In a
series of decisions over the past few years, ICC judges have placed limits on the protections that can be read
into the ICC legal framework on the basis of Article 21(3). Beyond stating that the ICC ‘is not a human rights
court’, the decisions in question articulate no clear justification for the limitations imposed on Article 21(3).
The present article analyses these decisions and identifies the underlying rationale for the Court’s approach:
the principle of speciality. However, the picture is further complicated by the judges’ willingness to overlook
the principle of speciality when particularly serious violations of human rights are involved. This leaves the
precise contours of human rights protection in the ICC legal framework undefined.
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1. Introduction
The adoption of the Rome Statute and the subsequent official establishment of the ICC was a
victory for the human rights movement: here was a permanent international institution dedicated
to the fight against impunity for atrocities and mass human rights violations.1 Compared with
previous international criminal tribunals, the Rome Statute took big steps forward in protecting
the rights of those participating in ICC proceedings. Among other things, the Rome Statute pro-
vides for the direct participation of victims, establishes a Trust Fund for victims, allows the pos-
sibility to claim reparations from perpetrators,2 and contains detailed provisions on the rights of
the accused aimed at guaranteeing procedural fairness.3

© The Author(s) (2019). This is an Open Access article, distributed under the terms of the Creative Commons Attribution licence (http://
creativecommons.org/licenses/by/4.0/), which permits unrestricted re-use, distribution, and reproduction in any medium, provided the original
work is properly cited.

1Judge Sang-Hyun Song noted in a speech that he would ‘not think that it would be an exaggeration to compare the spirit of
the Rome Conference to the spirit of the Universal Declaration of Human Rights’: ‘Keynote remarks at the event “Promoting
Accountability for Human Rights Violations – Forging Effective and Efficient Litigation of International Atrocity Crimes”’, 10
December 2014, available at www.icc-cpi.int/iccdocs/presidency/141210-President-Human-Rights-Accountability.pdf,
accessed 9 May 2015

2Rome Statute, Arts. 68(3), 79, 75, respectively.
3The Rome Statute incorporated all the fair trial protections listed in Art. 14 ICCPR, and added to them. See K. Zeegers,

International Criminal Tribunals and Human Rights Law - Adherence and Contextualization (2016), 65.
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Perhaps the greatest innovation of the Rome Statute, in human rights terms, was Article 21(3).
The provision stipulates that the ICC must interpret and apply all law in a manner consistent with
internationally recognized human rights. The result, in the words of the ICC Appeals Chamber, is
that ‘human rights underpin the Statute; every aspect of it’.4 Much has been said about the promise
of Article 21(3), and indeed the ICC’s case law has already demonstrated the important role that
the Article can play in expanding, sometimes very ambitiously, the human rights protections con-
tained in the Statute. Early predictions that Article 21(3) would ‘have little concrete impact on the
implementation of the applicable law’ have proved incorrect.5

For the most part, commentary on Article 21(3) to date has focused on the uses to which the
provision has been put and the human rights protections that have come about as a result. Recent
decisions in certain ICC cases indicate that it may be time to look not only at what Article 21(3)
can do but also at what it cannot do. This contribution will comment on a series of decisions from
the past few years in which ICC judges have placed limits on the potential of Article 21(3).
Following a brief overview of the Article itself, its place in the Rome Statute, and a sample of some
of its uses to date, the article will consider three instances where ICC judges have set out limi-
tations to it. In doing so, the article will seek to identify the underlying rationale that justifies
the decisions reached by the Court, and reflect on what this tells us about human rights in
the ICC legal framework.

2. Article 21(3) so far
Article 21(3) is the final paragraph in a provision that is innovative in its entirety.6 Article 21 sets out
the sources of law to be applied by the ICC and the relationship between them; its level of detail is
attributable to the drafters’ aim of increasing legal certainty by restricting judicial discretion when it
came to the sources of law.7 As one might expect, Article 21(1)(a) stipulates that ‘in the first place’
the Court must apply the Rome Statute, the Elements of Crimes, and the Rules of Procedure and
Evidence. One tier down in the hierarchy, and to be applied ‘in second place’ and ‘where appropri-
ate’, are the sources listed in Article 21(1)(b), namely applicable treaties and the principles and rules
of international law. Yet another tier down in the hierarchy, and to be applied only if the sources in
subparagraphs (a) and (b) do not yield an answer, Article 21(1)(c) empowers the ICC to apply ‘gen-
eral principles of law derived by the Court from national laws of legal systems of the world’.8

Concluding Article 21 is Article 21(3), which requires that all law listed in the Article be inter-
preted and applied by the Court in a manner consistent with ‘internationally recognised human
rights’. The effect of this provision is not to make human rights a separate and additional source of
law to those listed in Article 21(1), but to put in place a ‘mandatory principle of consistency’.9

4Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeal of Mr. Thomas Lubanga Dyilo against the Decision on the
Defence Challenge to the Jurisdiction of the Court pursuant to Article 19(2)(a) of the Statute of 3 October 2006, ICC-01/04-01/
06-772, Appeals Chamber, 14 December 2006, para. 37.

5A. Pellet, ‘Applicable Law’, in A. Cassese, P. Gaeta and J. R. W. D. Jones (eds.), The Rome Statute of the International
Criminal Court: A Commentary (2002), 1051, at 1082.

6W. Schabas, The International Criminal Court: A Commentary on the Rome Statute (2016), 511.
7G. Hochmayr, ‘Applicable Law in Practice and Theory: Interpreting Article 21 of the ICC Statute’, (2014) 12 Journal of

International Criminal Justice 655, at 656; L. Grover, ‘A Call to Arms: Fundamental Dilemmas Confronting the Interpretation
of Crimes in the Rome Statute of the International Criminal Court’, (2010) 21 European Journal of International Law 543, at
559; R. Cryer, ‘Royalism and the King: Article 21 of the Rome Statute and the Politics of Sources’, (2009) 12New Criminal Law
Review 390.

8For more detailed consideration of Art. 21 generally, see among others Schabas, supra note 6; G. Bitti, ‘Article 21 of the
Statute of the International Criminal Court and the Treatment of Sources of Law in the Jurisprudence of the ICC’, in C. Stahn
and G. Sluiter (eds.), The Emerging Practice of the International Criminal Court (2009), 285; Hochmayr, supra note 7; Pellet,
supra note 5; Cryer, supra note 7.

9Zeegers, supra note 3, at 78; S. Vasiliev, ‘Proofing the Ban on “Witness Proofing”: Did the ICC Get it Right?’, (2009) 20
Criminal Law Forum 193, at 216; K. Gallant, ‘Individual Human Rights in a New International Organisation: The Rome
Statute of the International Criminal Court’, in C. M. Bassiouni (ed.), International Criminal Law - Volume II:
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In other words, Article 21(3) establishes a human rights consistency test. Whenever the Court is
dealing with a provision or norm from one of the sources in Article 21(1), such as an article of the
Rome Statute or a principle of international law, it must check whether its interpretation and
application of that article or principle is consistent with human rights. If the proposed interpre-
tation or application would not be consistent, then it must be reconsidered; if the relevant provi-
sion or principle is incapable of being interpreted and applied consistently with human rights,
then the Court cannot apply it at all.10 Through Article 21(3) human rights law is placed in
the position of lex superior as regards the rest of the sources in Article 21.11

Academics and judges alike agree on the importance of Article 21(3) in the ICC legal frame-
work. By academics it has been described variously as ‘one of the more important provisions of the
Rome Statute’,12 with ‘significant potential in shaping the practice before the ICC’, yet somewhat
‘mind-boggling’.13 By the ICC judges it has been employed to great effect, as can be seen from a
selection of decisions taken in the course of the Bemba, Lubanga, and Katanga and Ngudjolo cases.

Firstly, in a decision in the Bemba case,14 the Single Judge held that deceased victims could
participate in ICC proceedings (represented of course, by someone else). Even though no mention
is made of deceased victims in the Rome Statute or Rules of Procedure and Evidence (RPE), when
the relevant Rule15 is read in light of internationally recognized human rights, it was held to be
‘self-evident’ that a victim does not cease to be a victim because of his or her death.16 The human
rights instruments referred to by Judge Kaul in the decision include, among others, the
International Covenant on Civil and Political Rights, the regional human rights treaties from
Europe, Africa, and America, the Convention on the Rights of the Child, and soft law
instruments.17

Secondly, during the Lubanga trial, the prosecution created a situation where full disclosure of
exculpatory evidence to the defence was impossible. Article 54(3)(e) of the Rome Statute allows
the Prosecutor to collect evidence on the basis of confidentiality, but only for the purpose of gen-
erating new evidence. Trial Chamber I held that the provision has been misused, ‘with the

Enforcement (1999), at 704; R. Young, ‘“Internationally Recognised Human Rights” Before the International Criminal Court’,
(2011) 60 International and Comparative Law Quarterly 189, at 207.

10Support for this position can be found in both academic commentary and the case law of the Court. For academic com-
mentary see Pellet, supra note 5, at 1079–81; M. Arsanjani, ‘The Rome Statute of the International Criminal Court’, (1999) 93
American Journal of International Law 22, at 29; D. Sheppard, ‘The International Criminal Court and “Internationally
Recognized Human Rights”: Understanding Article 21(3) of the Rome Statute’, (2010) 10 International Criminal Law
Review 43, at 62, stating that ‘even a conservative interpretation of the Article could support the proposition that, in the case
of a conflict between the Statute and a human rights norms, the court could decline to apply the statutory rule’. For case law see
Prosecutor v. Katanga and Ngudjolo, Decision on an Amicus Curiae application and on the ‘Requête tenant à obtenir
présentations des témoins DRC D02 P 0350, DRC D02 P 0236, DRC D02 P 0228 aux autorités néerlandaises aux fins d’asile’
(Arts. 68 and 93(7) of the Statute), ICC-01/04-01/07-3003-tENG, Trial Chamber II, 9 June 2011 para. 73, in which Trial
Chamber II refused to apply Art. 93(7) because it could not be done in a way that was consistent with human rights.
However, not all academics agree, see G. Hafner and C. Binder, ‘The Interpretation of Article 21(3) ICC Statute Opinion
Reviewed’, (2004) 9 Austrian Review of International and European Law 163.

11A number of academics support this view: Pellet, supra note 5; Sheppard, supra note 10; Zeegers, supra note 3; Schabas,
supra note 6; Hochmayr, supra note 7; G. Sluiter, ‘Human Rights Protection in the Pre-Trial Phase’, in C. Stahn and G. Sluiter
(eds.), The Emerging Practice of the International Criminal Court (2009), at 459. However, agreement on this point is not
universal: Gallant, supra note 9; Hafner and Binder, supra note 10; J. Verhoeven, ‘Article 21 of the Rome Statute and the
Ambiguities of Applicable Law’, (2002) 33 Netherlands Yearbook of International Law 2.

12M. deGuzman, ‘Article 21: Applicable Law’, in O. Triffterer and K. Ambos (eds.), Rome Statute of the International
Criminal Court: a commentary (2016), 933, at 948.

13S. Vasiliev, International Criminal Trials: A Normative Theory (2014), 132; see generally Young, supra note 9.
14Prosecutor v. Jean-Pierre Bemba Gombo (Fourth Decision on Victims’ Participation), ICC-01/05-01/08-320, Pre-Trial

Chamber III, 12 December 2008.
15ICC RPE, Rule 89(3).
16Bemba, supra note 14, para. 40.
17Ibid., paras. 16–17.
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consequence that a significant body of exculpatory evidence which would otherwise have been
disclosed to the accused is to be withheld from him’.18 Deciding that a fair trial was no longer
possible, the judges of Trial Chamber I unconditionally stayed proceedings against the defendant.
The Appeals Chamber upheld the Trial Chamber decision, holding that through Article 21(3), the
Court was empowered not only to grant a stay where justice could not be done, but that two types
of stay were possible, namely permanent and conditional.19

Lastly, in the course of the Katanga and Ngudjolo case, the Presidency found that the Court was
obliged to fund family visits for indigent defendants.20 Reading the legal framework of the ICC in
line with Article 21(3), it was found that international human rights instruments and jurispru-
dence recognize a right to receive family visits, and that for this to be an effective right the
Court had an obligation to financially facilitate visits where necessary.21 The sources cited by
the Presidency in support of this position included, among others, the case law of the
European Court of Human Rights,22 case law of other international criminal tribunals,23 and soft
law instruments such as the Standard Minimum Rules for the Treatment of Prisoners.24

Despite its use in case law to date, the precise contours of Article 21(3) remain somewhat unclear.
While its inclusion in the Rome Statute demonstrates a commitment on the part of the drafters to
making human rights fundamental to the ICC legal framework, the boundaries of this commitment
are undefined.25 The questions of which rights are included in the category of ‘internationally rec-
ognised human rights’, and what methodology the Court does/should employ when identifying
them, remain sources of uncertainty.26 These are important questions that will remain relevant;
however, in addition to these questions, there is a new source of uncertainty and ambiguity that
requires attention. In a series of decisions over the past few years, the ICC has set limits on the
scope of Article 21(3), and it has done so without offering much by way of explanation or justifica-
tion. These decisions touch upon issues that sit on the boundary line between the realm of the ICC
and the realm of the state parties. Understanding the contours of these limits is important to a
comprehensive understanding of the role that Article 21(3) plays within the ICC legal framework,
and by extension, the extent to which human rights are protected at the ICC.

18Prosecutor v. Thomas Lubanga Dyilo, Decision on the Consequences of Non-Disclosure of Exculpatory Materials Covered
by Article 54(3)(e) Agreements and the Application to Stay the Prosecution of the Accused, Together with Certain Other
Issues Raised at the Status Conference on 10 June 2008, ICC-01/04-01/06-1401, Trial Chamber I, 13 June 2008, para. 92.

19Prosecutor v. Thomas Lubanga Dyilo, Judgment on the Appeal of the Prosecutor against the Decision of Trial Chamber I
entitled ‘Decision on the consequences of non-disclosure of exculpatory materials covered by Article 54(3)(e) agreements and
the application to stay the prosecution of the accused, together with certain other issues raised at the Status Conference on 10
June 2008’, ICC-01/04-01/06-1486, Appeals Chamber, 21 October 2008, paras. 77–83. Trial Chamber I ordered a permanent
stay of proceedings and ordered that the accused be released. The Appeals Chamber substituted the permanent stay for a
conditional one, and reversed the release order. The trial later resumed.

20Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on ‘Mr Mathieu Ngudjolo’s Complaint Under
Regulation 221(1) of the Regulations of the Registry Against the Registrar’s Decision of 18 November 2008’, ICC-RoR217-
02/08-8, The Presidency, 10 March 2009, para. 41.

21Ibid., paras. 27–9, 31.
22Messina v. Italy (No 2), Judgment, 28 September 2000, Application no. 25498/94, para. 61; Kalashmkov v. Russia,

Decision, 18 September 2001, Application no. 47095/99, para. 7; Lavents v. Latvia, Judgment, 28 November 2002,
Application no. 58442/00, para. 141.

23Prosecutor v. Krajisnik, Decision on the Defence’s Request for an Order Setting Aside, in Part, the Deputy Registrar’s
Decision of 3 February 2004, Case No. IT-00-39-T, 14 May 2004, para. 9; Prosecutor v. Ndindiliyimana, The President’s
Decision on a Defence Motion to Reverse the Prosecutor’s Request for Prohibition of Contact Pursuant to Rule 64, Case
No. ICTR-2000-56-T, 25 November 2002, para. 10.

24Adopted by the First United Nations Congress on the Prevention of Crime and the Treatment of Offenders, held at
Geneva in 1955, and approved by the Economic and Social Council by its resolution 663 C (XXIV) of 31 July 1957 and
2076 (LXII) of 13 May 1977.

25Sheppard, supra note 10, at 44; S. Bailey, ‘Article 21(3) of the Rome Statute: A Plea for Clarity’, (2014) 14 International
Criminal Law Review 513, at 514.

26Sheppard, supra note 10; Young, supra note 9.
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3. The limits of Article 21(3)
The best way to understand the limits that the Court has placed on Article 21(3) is to set out the
instances in which these limits have been imposed. To the author’s knowledge, three such instan-
ces exist to date. While three may seem a relatively small number, in each instance the actual or
potential harm suffered and the impact on the rights of the individuals concerned were significant.
As such, they merit closer examination.

This section will set out the three instances, and the analysis of each instance is composed of
three parts. The first part describes the factual background and the circumstances that gave rise to
the situation. The second part proposes how the applicable law could have been interpreted, using
the terms of Article 21(3), to meet the protection needs of the individual in those circumstances.
The third part sets out the interpretation that was actually adopted by the ICC and the limits
placed on Article 21(3). In Section 4, the author will seek to extract the underlying, often unar-
ticulated, rationales that may be at work and which may explain the limited approach to Article
21(3) in these instances.

3.1 Detained witnesses and Article 21(3)

The first situation where the ICC placed limits on Article 21(3) involved a particular
set of facts which led to four witnesses being detained in the ICC Detention Centre for
an extended period of time. The Court found that Article 21(3) could not be used as a
basis for the ICC to release the witnesses, even if the detention could be said to have become
arbitrary.

In 2011, four witnesses were transferred from a prison in the DRC to give evidence in
the Katanga and Lubanga cases. The individuals had been arrested and detained by DRC
authorities some years earlier on suspicion of involvement in the death of UN peacekeepers
and high treason, but at the time of the transfer had not been formally charged.27 Detained wit-
nesses can be an important source of insider information, especially if the reason for their deten-
tion is somehow linked to the crimes the accused is charged with. For this reason, even though
they are a small group, special provision and arrangements are made for detained witnesses
under Article 93(7) of the Rome Statute.28 Article 93(7) imposes two conditions on the transfer
of detained witnesses to the ICC: first, the witnesses must remain detained while at the seat of the
Court (Art. 93(7)(a)); and second, they must be returned to the sending state once
their testimony is complete (Art. 93(7)(b)). In the case of the four witnesses transferred in
2011, once their testimony was complete and they were set to be returned to the DRC, they
claimed that they would be at risk of an unfair trial, physical harm, and even death if sent back.
To avoid this outcome, the witnesses communicated an application for asylum to the Dutch
authorities.

The first decision that the ICC had to make was whether, in light of the asylum applications, the
detained witnesses could still be returned to the DRC, as required by Article 93(7)(b). Trial
Chamber II cited numerous international instruments to establish that the right to seek asylum
is an important right,29 and held that to immediately return the witnesses would prevent them
from effectively exercising this right. If removed from Dutch territory, it would be ‘impossible
for them to exercise their right to apply for asylum’.30 Deciding that Article 93(7)(b) could

27T. de Boer and M. Zieck, ‘ICCWitnesses and Acquitted Suspects Seeking Asylum in the Netherlands: An Overview of the
Jurisdictional Battles between the ICC and Its Host State’, (2015) 27 International Journal of Refugee Law 573, at 575–6.

28Provision is also made in the statutes of other international criminal tribunals: Rule 90bis ICTR RPE; Rule 90bis ICTY
RPE; Rule 151 STL RPE.

29Katanga/Ngudjolo, supra note 10, para. 67.
30Ibid., para. 73.
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not be applied in a manner consistent with human rights – as required by Article 21(3) – the trial
chamber ordered that the return of the witnesses be suspended.31 This suspension of return ulti-
mately lasted for three years, during which time different chambers of the ICC, as well as all levels
of the domestic courts of the Netherlands, wrestled with the many thorny issues that the situation
gave rise to.32 During this period of time, the witnesses remained detained in the ICC Detention
Centre, with the ICC requesting that the Netherlands take over custody of the witnesses and the
latter refusing to do so.

This state of affairs gave rise to concerns with respect to the witnesses’ right to liberty, and the
witnesses made applications to both the Dutch authorities and the ICC in an attempt to secure
their release. Under Dutch law, the period of time for which asylum seekers can be held in deten-
tion is limited to 18 months, and only in exceptional circumstances.33 As such, the witnesses stood
a good chance of being released while their claims were being decided if they were transferred
from ICC custody to Dutch custody. While a lower Dutch court agreed with the witnesses’ argu-
ment that their detention had become unlawful and ordered the Dutch state to negotiate their
transfer to Dutch custody,34 this was overruled on appeal.35 Meanwhile the witnesses requested
that the ICC review their detention, find it to have become unlawful under the circumstances, and
order their immediate release regardless of the position of the Dutch authorities.36

The legal issue before the ICC turned on the interpretation of Court’s obligation pursuant to
Article 93(7)(b) to keep the witnesses detained.37 In particular, is the Court obliged to maintain the
witnesses’ detention no matter what, or is the obligation to detain the witnesses conditional on
human rights considerations? Given the already demonstrated potential of Article 21(3) to secure
high standards of human rights, it is highly plausible to argue that the Article 93(7)(b) detention
obligation should be read as conditional. In a dissenting opinion, Judge van den Wyngaert
strongly supported such an interpretation of Article 93(7)(b) and argued that the Trial
Chamber had the competence, under certain circumstances, to review the detention of witnesses
held in the ICC Detention Centre, and if necessary, to order their release from custody.38 To inter-
pret Article 93(7)(b) otherwise would mean that the ICC could be obliged to maintain a situation
of indefinite and arbitrary detention, which would not be an interpretation consistent with human
rights.

31Ibid.
32The witnesses were eventually returned to the DRC after their claims were ultimately rejected by the Dutch Council of

State in June 2014. For more information on the legal and practical issues arising from the detained witnesses’ asylum appli-
cations, see de Boer and Zieck, supra note 27; G Sluiter, ‘Shared Responsibility in International Criminal Justice The ICC and
Asylum’, (2012) 10 Journal of International Criminal Justice 661; E. Irving, ‘Protecting Witnesses at the International Criminal
Court from Refoulement’, (2014) 12 Journal of International Criminal Justice 1141; M. Holvoet and D. Yabasun, ‘Seeking
Asylum before the International Criminal Court. Another Challenge for a Court in Need of Credibility’, (2013) 13
International Criminal Law Review 725; J. Van Wijk, ‘When International Criminal Justice Collides with Principles of
International Protection: Assessing the Consequences of ICC Witnesses Seeking Asylum, Defendants Being Acquitted,
and Convicted Being Released’, (2013) 26 Leiden Journal of International Law 173.

33The Netherlands, Vreemdelingenwet 2000, Art. 59, 23 November 2000.
34The Hague District Court, 26 September 2012, decision set out in Djokaba Lambi Longa v. The Netherlands, Decision, 9

October 2012, Application no. 33917/12, para. 38.
35First before the Court of Appeal (ECLI:NL:GHSGR:2012:BY6075, Court of Appeal, 18 December 2012) and then before

the Supreme Court (ECLI:NL:HR:2014:828, Supreme Court, 4 April 2014).
36Prosecutor v. Germain Katanga, Decision on the application for the interim release of detained Witnesses DRC-D02-P-

0236, DRC-D02-P-0228 and DRC-D02-P-0350, ICC-01/04-01/07-3405-tENG, Trial Chamber II, 1 October 2013, paras.
11–16.

37The legal issues before the Dutch courts are also of great interest, but are not relevant for the present discussion. For more
on the Dutch court decisions see de Boer and Zieck, supra note 27.

38Dissenting opinion of Judge Christine Van denWyngart, Prosecutor v. Germain Katanga, Decision on the Application for
the Interim Release of Detained Witnesses DRC-D02-P-0236, DRC-D02-P-0228 and DRC-D02-P-0350, ICC-01/04-01/07-
3405-tENG, Trial Chamber II, 1 October 2013, paras. 6–16.
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This conditional interpretation of Article 93(7)(b) was rejected by ICC judges, both at the Trial
and Appeals levels.39 It was held that the ICC did not have the power to review the four witnesses’
detention nor to order their release. The reasoning of the majority of Trial Chamber II was that,
since the DRC ordered the detention, only the DRC was in a position to review it. The ICC had not
itself issued an order for detention, and was instead merely maintaining custody of the witnesses.40

Furthermore, in order for the ICC to be able to review the detention of the witnesses, the major-
ity of the Appeals Chamber considered that it would need to examine the domestic basis for the
detention, a process that would involve consulting material and orders from the Congolese judicial
authorities and gathering observations from the witnesses, their counsel, and the Congolese
authorities.41 In so doing, the ICC would ‘evidently be acting as a court of human rights’ and
the ICC ‘was never conceived as such’.42 Article 21(3) was said not to require the ICC to come
to a different conclusion, as there was no obligation on the Court ‘to ensure that State Parties
respect internationally recognized human rights in their domestic proceedings’.43 In other words,
reviewing the witnesses’ detention would require an assessment of the DRC’s domestic proceed-
ings, and conducting such an assessment would place the ICC in the position of a human rights
court. Nothing in the Rome Statute, including Article 21(3), was designed to place the ICC in such
a position. As a result, the ICC was bound to keep the witnesses detained until the DRC informed
them otherwise.

3.2 Witness protection and Article 21(3)

The second instance of Article 21(3) being subject to a limitation concerns the scope of witness
protection under the Rome Statute. The judges of the ICC held that Article 21(3) could not be used
to justify a broad scope of witness protection.

This instance arose out of the same factual background as that discussed in the previous sec-
tion. The situation of the four detained witnesses gave rise not only to questions concerning the
right to liberty, but also to questions concerning the scope of the ICC’s witness protection obli-
gations. In particular, the Court had to determine which types of risk the ICC was obliged to
protect witnesses from, and which risks fell outside of its realm of responsibility. While the right
to liberty concerns discussed in the previous section are likely to be rare and may not occur again,
the question of the scope of witness protection, and the role of Article 21(3) in delimiting this
scope, is relevant for all ICC witnesses.

The ICC has an obligation under Article 68(1) of the Rome Statute to take appropriate meas-
ures to protect the safety, physical, and psychological well-being of witnesses. Threats to witnesses
can take many shapes and forms, and arise for many different reasons. If a witness were threatened
by the supporters of an ICC accused against whom he or she testified, this would clearly be a
situation in which the ICC should be involved. But where a witness was threatened for speaking
out against their government, would the ICC be obliged to intervene?

From a purely textual perspective, Article 68(1) does not favour one way or the other. Rules 17
and 87 of the ICC RPE do link witness protection measures to ‘risk on account of testimony’,
however, the RPE must be consistent with the Rome Statute, and in case of conflict, the
Statute prevails (Art. 51). As a result, if Article 21(3) requires a broad scope of protection under

39Trial level: Katanga, supra note 36; Appeals: Prosecutor v. Mathieu Ngudjolo Chui, Order on the implementation of the
cooperation agreement between the Court and the Democratic Republic of the Congo concluded pursuant article 93 (7) of the
Statute, ICC-01/04-02/12-158, Appeals Chamber, 20 January 2014. At both the Trial and Appeals levels there were strong
dissents by Judge van den Wyngaert and Judge Song respectively, who took a different approach to Article 21(3), among
other issues. While relevant to the present discussion, there is insufficient space to consider the arguments in the dissent.

40Katanga, supra note 36, paras. 24–6.
41Ibid., para. 27.
42Ibid.
43Ibid.
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Article 68(1), resulting in Article 68(1) conflicting with rules of the RPE, then under Article 51 the
Rome Statute provision takes precedence.

On the basis of Article 21(3), the argument can be made that consistency with human rights
requires the Court to protect witnesses from all risks to their safety, and not only from those risks
connected to their involvement with the Court. Given the lack of direction in Article 68(1) itself
and the broad formulation of Article 21(3), the former is certainly capable of supporting such an
interpretation.44 Furthermore, practical considerations support the need for a broad interpreta-
tion. It will in practice be very hard to ascertain whether a given risk is or is not connected to a
witness’ testimony. For example, the ICC Victims and Witnesses Unit has stated that if the threat
to a witness’ safety is linked to domestic violence that is unconnected to the person’s status as a
witness, the VWU would not take action.45 But can the reasons behind domestic violence always
be determined? Perhaps acting as a witness caused the victim to be away from home for an
extended period, and it was this that provoked the violence. Thorny questions of causation arise
here. This difficulty was acknowledged by ICC judges: ‘in practice it will be impossible to deter-
mine whether any attempt to harm the witnesses will be linked to their testimony’.46 It is certainly
arguable that the difficulties that exist in distinguishing between risks connected with testimony
and risks unconnected with testimony may amount to protection being granted or withdrawn
arbitrarily. This arbitrariness, whereby witnesses are not treated alike in comparable situations,
can lead to practices in which the Court could not always uphold the principle of equal treatment,
a key aspect of human rights law.47

This broad approach to witness protection was not the one taken by Trial Chamber II when this
issue arose during the Katanga and Ngudjolo case. In delimiting the scope of witness protection
under Article 68(1), the Chamber distinguished between three types of risk that a witness might
face: (i) risk incurred on account of co-operation with the Court; (ii) risk arising from the broader
human rights situation in the situation state; and (iii) risk of treatment that would amount to
persecution such as would found an asylum claim under the Refugee Convention. It was acknowl-
edged by the Chamber that while the general human rights situation in a country would influence
a witness’ risk assessment, the three types of risk should not be conflated. The Chamber held that
the ICC’s witness protection role under Article 68(1) was restricted to the first type of risk, and so
protective measures only needed to be provided against risks arising specifically from
co-operation with the Court, and not against the risk of human rights violations committed
by the authorities of the witness’ country of origin more generally.48

In its decision, Trial Chamber II explicitly rejected the idea that Article 21(3) would lead to a
different conclusion. It held that the scope of witness protection could not be broadened based on
Article 21(3) because ‘Article 21(3) does not place an obligation on the Court to ensure that State
Parties properly apply internationally recognised human rights in their domestic proceedings’.49

44Where scholars disagree with this position, the disagreement is connected to the appropriateness of the interpretation, not
to the capacity of Art. 68(1) to support it (J. van Wijk and M. Cupido, ‘Testifying Behind Bars - Detained ICC Witnesses and
Human Rights Protection’, in C. Stahn (ed.), The Law and Practice of the International Criminal Court (2015), 1084, at 1100).
The question of appropriateness is dealt with under Section 4 below.

45‘Summary Report on the Round Table on the Protection of Victims and Witnesses Appearing Before the International
Criminal Court’, 29–30 January 2009, available at www.icc-cpi.int/NR/rdonlyres/19869519-923D-4F67-A61F-35F78E424C68/
280579/Report_ENG.pdf, accessed 9 May 2018, at 2.

46Prosecutor v. Germain Katanga andMathieu Ngudjolo Chui, Decision on the security situation of three detained witnesses
in relation to their testimony before the Court (Rome Statute, art. 68) and Order to request cooperation from the Democratic
Republic of the Congo to provide assistance in ensuring their protection in accordance with article 93(1)(j) of the Statute, ICC-
01/04-01/07-3033, Trial Chamber II, 22 June 2011, para. 38.

47The principle that all people should be equal before the law is enshrined in a number of human rights treaties and docu-
ments, including the following: International Covenant on Civil and Political Rights, Art. 14; Universal Declaration of Human
Rights, Art. 7; African Charter on Human and People’s Rights, Art. 3; American Convention on Human Rights, Art. 24.

48Katanga/Ngudjolo, supra note 10, paras. 59–62.
49Ibid., para. 62.
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In the case at hand, the risk against which the witnesses sought protection was an unfair trial upon
their return to their home country, hence the reference to ‘domestic proceedings’. That being said,
the Chamber did not signal that the tripartite distinction of risk types was intended only to apply
to the facts of the case, and the Chamber’s wording indicates a statement of a more general nature.
As such, one can understand Trial Chamber II’s decision as establishing that there will be a range
of risks that witnesses may face that will not qualify them for ICC protection, despite the instruc-
tion of human rights consistency in Article 21(3).

3.3 Complementarity and Article 21(3)

The third situation in which limits were placed on Article 21(3) concerned the admissibility of
cases at the ICC. Admissibility at the ICC centres around the principle of complementarity, which
sets up the ICC as a court of last resort, only coming into play when the domestic court system
either does not or cannot deal with the commission of crimes listed in Article 5 of the Statute (war
crimes, crimes against humanity, genocide, and aggression).50

According to Article 17 of the Rome Statute, a case will be admissible before the ICC when the
domestic authorities are unwilling or unable to prosecute an individual for the same case. Article
17(2) and (3) respectively set out what to consider when determining unwillingness and inability.
A finding of unwillingness can be made: where the domestic proceedings are designed to shield the
accused from justice; where there has been an unjustifiable delay in the domestic proceedings; or
where those proceedings are not being conducted independently and impartially. In each instance
the unwillingness must demonstrate a lack of intention to bring the accused to justice. Inability
hinges on there being a total or substantial collapse of the domestic judicial system such that the
state is unable to carry out proceedings against the accused.

The first situation to present a concrete complementarity challenge was that of Libya, referred
to the ICC by the UN Security Council in 2011.51 Arrest warrants were issued against Muammar
Gaddafi, Saif Al-Islam Gaddafi, and Abdullah Al-Senussi who held positions within the Libyan
government at the time of the uprising in 2011. Proceedings against Muammar Gaddafi were ter-
minated upon his death, but continued with respect to his son Saif Gaddafi and Al-Senussi. The
Libyan authorities contested the admissibility of the cases before the ICC, arguing that they were
willing and able to prosecute the accused in Libya. Both ICC prosecution and defence argued in
favour of admissibility. In the case of Saif Gaddafi the Appeals Chamber confirmed the Pre-Trial
Chamber finding that Libya was not investigating the same case as that before the ICC, and
deemed the case admissible.52 Not so with Al-Senussi, with respect to whom the Appeals
Chamber determined that domestic proceedings ongoing in Libya prevented the case from pro-
gressing at the ICC.53

In terms of examining Article 21(3) and its limits, the decision to cease proceedings against
Al-Senussi is the most interesting. The arguments made in that case touched on a question that
had alreadybeendiscussed at length in academic circles, namely the relationship betweendueprocess
and complementarity.54 In essence, the question was whether compliance in domestic proceedings

50The Preamble to the Rome Statute states: ‘Emphasizing that the International Criminal Court established under this
Statute shall be complementary to national criminal jurisdictions’.

51UN Doc. S/RES/1970 (2011).
52Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Judgment on the appeal of Libya against the Decision of Pre-

Trial Chamber I of 31 May 2013 entitled ‘Decision on the admissibility of the case against Saif Al-Islam Gaddafi’, ICC-01/11-
01/11 OA 4, Appeals Chamber, 21 May 2014, para. 213.

53Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Judgment on the appeal of Mr Abdullah Al-Senussi against
the decision of Pre-Trial Chamber I of 11 October 2013 entitled ‘Decision on the admissibility of the case against Abdullah Al-
Senussi’, ICC-01/11-01/11-565, Appeals Chamber, 24 July 2014, paras. 295–8.

54This debate has been covered extensively in literature and will not be summarized here. See, among others, K. J. Heller,
‘The Shadow Side of Complementarity: The Effect of Article 17 of the Rome Statute on National Due Process’, (2006) 17
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with due process or human rights standards was relevant to admissibility before the ICC. The
defence in Al-Senussi argued that the case must be admissible before the ICC because Libya could
not guarantee the due process rights of the suspect, and this rendered Libya unwilling or unable.55

Debates on this question turn on the interpretation and application of Article 17 of the Rome
Statute. Based solely on the text of Article 17, Aksenova argues convincingly that the legal frame-
work contains sufficient ‘wiggle room’ for due process considerations to play a role in admissibility
decisions.56 When this is combined with the need to adhere to the ‘mandatory principle of con-
sistency’ in Article 21(3), it is very plausible to argue that the legal framework could be interpreted
so that a lack of human rights protection in domestic proceedings could render a case admissible
before the ICC. Although Heller ultimately dismisses what he terms the ‘due process thesis’ with
respect to admissibility proceedings, he does concede that ‘the text of article 21(3) is capable of
supporting such an interpretation’.57

Once again, this is an instance where Article 21(3) was in theory available as a means to uphold
human rights standards, but where the ICC decided on a more limited approach. In Al-Senussi, the
Appeals Chamber held that the possibility of human rights violations occurring in domestic pro-
ceedings was not per se sufficient to find that a state was unwilling to prosecute an individual
under Article 17.58 The Appeals Chamber further held that if it accepted the defence’s arguments,
the Court would come close to acting as an international court of human rights, which it was not
designed to be.59 While the Appeals Chamber does not expressly mention Article 21(3) in con-
nection with this particular finding – unlike in the two other situations above, where Article 21(3)
is explicitly referred to – it states that the finding is in response to the defence arguments, which in
turn were based (to a large extent) on Article 21(3).

Also, unlike the two situations above, the Appeals Chamber did not stop at this point. Later in
the decision, the Chamber took note of the human rights consistency requirement in Article 21(3),
and while reiterating that human rights concerns were not per se enough to establish unwilling-
ness, held that the Court need not turn a blind eye when national proceedings completely lacked
fairness.60 A case may be admissible if the domestic proceedings would be ‘contrary to even the
most basic understanding of justice’ or when ‘the violations of the rights of the suspect are so
egregious that it is clear that the international community would not accept that the accused
was being brought to any genuine form of justice’.61 Interestingly, the Chamber did not attempt
to reconcile this finding with its statements earlier in the decision62 that the ICC should not sit in
judgment on the internal workings of the domestic legal system of states.

This finding by the Appeals Chamber appears to be an (at least partial) endorsement of an
argument put forward by the Al-Senussi defence, centred on the term ‘justice’ in Article 17.
Article 17(2)(b) and (c) allow a case to be prosecuted at the ICC if the state is behaving in a

Criminal Law Forum 255; M. Aksenova, ‘Human Rights at the International Criminal Court: Testing the Limits of Judicial
Discretion’, (2017) 86 Nordic Journal of International Law 68; C. Stahn, ‘Libya, the International Criminal Court and
Complementarity’, (2012) 10 Journal of International Criminal Justice 325; F. Mégret and M. G. Samson, ‘Holding the
Line on Complementarity in Libya: The Case for Tolerating Flawed Domestic Trials’, (2013) 11 Journal of International
Criminal Justice 571.

55Prosecutor v. Saif Al-Islam Gaddafi and Abdullah Al-Senussi, Public Redacted Version of the Corrigendum to the ‘Defence
Response to the “Application on behalf of the Government of Libya pursuant to Article 19 of the ICC Statute”’, ICC-01/11-01/
11-190-Corr-Red, Pre-Trial Chamber I, 31 July 2012.

56Aksenova, supra note 54, at 80.
57Heller, supra note 54, at 279.
58Al-Senussi, supra note 53, para. 220. In its discussion on admissibility, the scope of Art. 21(3), and due process concerns,

the Appeals Chamber focused on unwillingness, rather than inability. Given this contribution’s focus on the treatment of Art.
21(3) in judicial decisions, interesting questions regarding human rights and inability are not considered.

59Ibid., para. 219.
60Ibid., para. 229.
61Ibid., para. 230.
62Ibid., para. 219.
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way that is ‘inconsistent with an intent to bring the person concerned to justice’. This can be read
to mean that a case will be admissible if the state is making it harder to prosecute a suspect, thereby
attempting to shield him/her from justice.63 The defence, however, argued that the term ‘justice’
must be interpreted to mean a ‘decision which has been based on a fair trial’, and notes how Article
21(3) has been invoked previously by the Appeals Chamber to proclaim that ‘a fair trial is the only
means to do justice’.64 On this logic, if a domestic trial is not fair, it is not justice, and would not
preclude admissibility under the terms of Article 17.

While the Appeals Chamber did not accept this argument in its entirety, it did agree that when
the human rights violations reached a certain severity the trial in question could no longer be
described as ‘justice’, and it connected this finding to the fact that human rights underpinned
the Statute thanks to Article 21(3). In this instance therefore, the protective potential of
Article 21(3) is still being limited because it will only be relevant to a narrow subset of violations,
namely those that touch on the basic idea of justice. Where this threshold is not reached, Article
21(3) does not play a role. However, its relevance is not entirely dismissed, as it was in the previous
two situations.

4. Understanding the limits of Article 21(3)
In each of the instances described above, the ICC judges took a limited approach to Article 21(3)
and restricted the extent to which it could be used to include human rights protections in the ICC
legal framework. However, also in each of these instances, the wording of both Article 21(3) and of
the other articles in question would have supported an interpretation and application that pro-
vided more extensive protection to the individuals concerned. These situations stand in contrast to
those in which Article 21(3) has been used to add far reaching protections to the ICC legal frame-
work, of which those listed above in Section 2 from the Bemba, Lubanga, and Katanga and
Ngudjolo cases are just some examples.65 This raises the question: why the difference in approach?

Article 21 of the Rome Statute sets out the sources of law to be applied by the ICC and the
hierarchy between them. Placed above the other sources in Article 21’s hierarchy are internation-
ally recognized human rights. However, despite the wording of Article 21(3), human rights are
not, it seems, at the very top of the hierarchy, with nothing else above them. There are rules that
govern the workings of the international legal order as such that prevail over the entirety of the
Rome Statute.

When states create international organizations to pursue co-operation and common goals, they
transfer a part of their sovereignty to that organization. The realm of activity in which that orga-
nization can operate is dictated by the parameters of this transferred sovereignty. This is known as
the principle of speciality or the principle of attributed powers. As set out by the International
Court of Justice in the WHO Advisory Opinion:

international organizations are subjects of international law which do not, unlike states,
possess a general competence. International organizations are governed by the “principle
of speciality”, that is to say, they are invested by the states which create them with powers,
the limits of which are a function of the common interests whose promotion those states
entrust to them.66

63Heller, supra note 54, at 277–8.
64Al-Senussi Defence Arguments, supra note 55, paras. 40–1.
65For further examples see Schabas, supra note 6, at 531–2.
66Legality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion of 8 July 1998, [1996] ICJ Rep. 66.

For a description of the genealogy of the principle of speciality see J. Klabbers, ‘Global Governance before the ICJ: the WHA
Opinion’, in A. von Bogdandy and R. Wolfrum (eds.), Max Planck Yearbook of United Nations Law, Vol. 13 (2009), 1.
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The principle of speciality is a reflection of the fact that states are the only actors recognized by
international law as having full personality, competence, and powers.67 The personality of other
international actors, including international organizations, is derived from the original personality
of states,68 and as such they only have the competence and powers that are attributed to them
(explicitly or impliedly) by states.69 These legal concepts are fundamental to the way in which
the international legal system was set up and operates.

In light of the above, the competence and powers of the ICC, as an international organization,70

are limited to those attributed to it explicitly by means of the Rome Statute (and other relevant
documents, such as the RPE), or implicitly through the notion of implied powers. The limits of the
ICC’s competence and powers are connected to the purpose for which states established it: an
international court of criminal jurisdiction, whose aim is to guarantee respect for and enforcement
of international justice.71

With this in mind, it is worth revisiting the refrain repeated by the ICC in all three of the sit-
uations discussed above: that the ICC is not a human rights court. While no further elaboration is
provided on what the Court means by this, it can be understood as a reflection of the principle of
speciality. The arguments made by the parties in the three instances discussed would, according to
the ICC judges, require the Court to exercise powers that they consider to be more generally asso-
ciated with a human rights court than with a criminal court (for example, the power to look in
detail at the factual situation in a country, the functioning of the government infrastructure, the
content of domestic laws, and the standards followed in judicial proceedings). If these powers have
not been attributed to the ICC by states, to take on such a role would contradict the principle of
speciality. This is particularly so given the importance that the drafters placed on sovereignty in
the Preamble to the Rome Statute.

When considered from this angle, it is unsurprising that the situations where we see limits
being placed on Article 21(3) are also those situations that sit on the boundary between the realm
of the ICC and the realm of state parties. In drawing this boundary, the ICC is making a deter-
mination of just how much sovereignty was transferred to it by states, as they are situations in
which greater human rights protection equals greater scrutiny by the Court of a state’s domestic
affairs.

For instance, in the situation concerning the detained witnesses, the legal basis for their deten-
tion in the ICC Detention Centre was the fact that they were detained in the DRC; the ICC was
merely maintaining custody of them for the duration of their time at the Court. As a result, in
order to examine whether the right to liberty had been violated, the Court would need to scrutinize
the domestic legal proceedings which led to the original detention order. Such scrutiny would be
an unjustified intrusion into the realm of the DRC to which the latter did not consent. Turning to
the scope of witness protection, assessing the protection needs of a witness requires scrutiny of the
conditions within that witness’ home country: what kinds of risk do they face? Are the local police
able to offer protection? Will that witness be subject to human rights violations, either by the
government or third parties? According to Trial Chamber II, the ICC is only obliged to protect
a witness from risks that can be linked to their involvement with the Court. In those circumstan-
ces, scrutinizing the affairs of a state is justified because it is part of the role assigned to the Court
by states. However, where there is no link between the risk and the testimony, such scrutiny would
not be justified and the Court would be unduly intruding in domestic affairs. Finally, in opera-
tionalizing the principle of complementarity some probing into the activity of a state will always be

67H. G. Schermers and N. M. Blokker, International Institutional Law (2003), para. 1565.
68Ibid.
69Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11 April 1949, [1949] ICJ Rep.

174.
70The ICC was established under international law by a multilateral treaty and has international legal personality by virtue

of Art. 4 Rome Statute.
71Rome Statute, Preamble.
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necessary, in order to assess whether that state is willing and able to prosecute a case. The extent
and type of probing is what has been contested, and the Appeals Chamber ultimately decided that
it is not for the ICC to pronounce on the ‘quality’ of domestic proceedings.

So, the ICC can (and indeed must) use Article 21(3) to uphold human rights standards within
its own proceedings: ensuring fair trials for accused, ensuring full participation of victims, etc.
However, when human rights concerns arise at the boundary between the competence of the
ICC and the proper realm of states, Article 21(3) is not a blank cheque. That is not to say that
the ICC is precluded from ever scrutinizing state behaviour. Indeed, there are instances where it is
accepted that it must do so. For example, the ICC exercises a supervisory role over domestic
authorities when they are carrying out arrest proceedings and where they are enforcing sentences
on behalf of the Court.72 In these instances the ICC must determine whether the rights of arrested
and convicted persons have been respected at the state level. However, for these powers there is
provision in the Rome Statute; they do not involve using Article 21(3) to confer on the ICC new
powers and functions.

If this were the end of the story, then the limits placed on Article 21(3) would seem justified.
However, the ICC judges don’t always follow this line of thinking. As was discussed in relation to
Article 21(3) and complementarity, there are times when human rights considerations seem to
trump concerns about the ICC acting as a ‘court of human rights’. In relation to complementarity
determinations, the Appeals Chamber in the Al-Senussi case determined that human rights vio-
lations in domestic proceedings would not per se render a case admissible before the ICC, but if the
violations reach a given level of severity then the case can be admissible. In other words, it is not
appropriate for the ICC to sit in judgment on the quality of national proceedings, even if human
rights are violated, unless those violations are very serious.

Another instance where ICC judges followed the same line of thinking as in Al-Senussi was in
the Lubanga case. Because the Court’s analysis in this case did not purport to limit the role of
Article 21(3), it is not included in the discussion in the previous section. However, the reasoning
in relation to serious human rights violations is relevant here. Thomas Lubanga was arrested and
detained by authorities in the DRC prior to an ICC arrest warrant being issued for him. Lubanga
contended that the ill treatment he received during this time meant that he could not receive a fair
trial, and that the ICC should decline to exercise jurisdiction over him on the grounds that it
would constitute an abuse of process. Both the Pre-Trial Chamber and Appeals Chamber held
that in order for abuse of process to be considered, it would have to be shown that there was
‘concerted action’ between the ICC and DRC authorities – that the ICC had somehow been
involved in the violations suffered – and of this there was no proof.73 However, both
Chambers agreed that if there was evidence of torture or serious mistreatment, that would suffice
for abuse of process to be invoked, regardless of whether or not there was concerted action. The
logic applied by both Chambers is similar to that employed with respect to complementarity: the
ICC cannot, without more, look into the behaviour of a state, unless the violations in question are
of a particular nature.

Given the just discussed decisions in Lubanga and Al-Senussi, an explanation which calls upon
the principle of speciality to justify the limits to Article 21(3) is incomplete. Instead, yet another
layer must be added to the hierarchy of sources in the ICC legal framework: at the bottom are the
sources of law listed in Article 21(1), followed by internationally recognized human rights in
Article 21(3). Above internationally recognized human rights are the overarching rules governing
the functioning of the international legal order, such as the principle of speciality. It would seem

72Rome Statute, Arts. 59(2), 106, respectively. The author makes extensive arguments supporting this statement in E. Irving,
The Shared Protection of Human Rights at the International Criminal (PhD Thesis, 2017).

73Prosecutor v. Thomas Lubanga Dyilo, Decision on the Defence Challenge to the Jurisdiction of the Court pursuant to
Article 19(2)(a) of the Statute, ICC-01/04-01/06-512, Pre-Trial Chamber I, 3 October 2006, at 10; Lubanga, supra note 4,
para. 42.
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that in the top spot, above all these other sources, are human rights of a fundamental nature.
Where such rights are involved, considerations based on speciality take second place. From
the ICC’s decisions discussed above, key aspects of fair trial rights (as seen in Al-Senussi) and
the prohibition on torture (as seen in Lubanga) would appear to qualify for this category, but
beyond this there is no indication.

The two additional layers in the Article 21 hierarchy explain the approach of the ICC judges in
the situations addressed in this contribution, and elucidate the underlying rationale for the lim-
itations to Article 21(3) not articulated by the ICC judges themselves. However, given the unde-
fined contours of these additional layers, the scope and potential of Article 21(3) for infusing
human rights standards into the ICC legal framework remains unclear.

5. Concluding reflection
There are many more instances in which Article 21(3) has led to greater protection of human
rights than where the ICC judges have limited its use. Indeed, the author only succeeded in finding
the three discussed above. However, it is also true that the situations where Article 21(3) cannot
bolster human rights protection are those that potentially involve quite significant rights viola-
tions – the situation of the detained witnesses in particular is evidence of this, given that the indi-
viduals were kept in detention for three years.

In light of the above discussed decisions, the following concluding reflection can be offered:
that the protective potential of Article 21(3) is greater where the core of the Court’s activities
is concerned, but is more limited when dealing with the periphery of the Court’s activities.
The core refers to the essence of the ICC’s competence, namely the conduct of criminal proceed-
ings. How witnesses are protected when testifying in Court, the fair trial protections guaranteed to
suspects, and technical rules of evidence, are all matters connected to the ICC proceedings as such,
and are matters over which the ICC has been given full control and competence by the state par-
ties. The periphery, on the other hand, refers to those areas of the Court’s activities where it must
navigate the line between its own competence and a state’s competence. Here human rights give
way to what one could call ‘overarching’ rules of international law, such as the principle of spe-
ciality or attributed powers. Human rights are not so fundamental that they can override such
considerations and extend the ICC’s powers and competence to examine a state’s domestic affairs.
That being said, human rights at the periphery sometimes do trump these overarching rules, if the
violation in question is sufficiently serious and the right in question is of a fundamental character.
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