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Abstract
Many people who experience opioid use disorder rely on Medicaid. The high penetration of managed care
systems into Medicaid raises the importance of understanding states’ expectations regarding coverage,
access to care, and health system performance and effectively elevates agreements between states and plans
into blueprints for coverage and care. Federal law broadly regulates these structured agreements while
leaving a high degree of discretion to states and plans. In this study, researchers reviewed the provisions of
15 state Medicaid managed care contract related to substance use disorder (SUD) treatment to identify
whether certain elements of SUD treatment were a stated expectation and the extent to which the details of
those expectations varied across states in ways that ultimately could affect evaluation of performance and
health outcomes. We found that while all states include SUD treatment as a stated contract expectation,
discussions around coverage of specific services and nationally recognized guidelines varied. These varia-
tions reflect key state choices regarding how much deference to afford their plans in coverage design and
plan administration and reveal important differences in purchasing expectations that could carry implica-
tions for efforts to examine similarities and differences in access, quality, and health outcomes within
managed care across the states.
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Introduction

The magnitude of the OUD public health crisis

The United States remains in the midst of an epidemic of opioid-related overdose and mortality driven
by use of heroin and synthetic opioids. In 2020, an estimated 2.7 million Americans had an opioid use
disorder (OUD).1 Opioid-related mortality has increased by more than four-hundred percent since
1999, surpassing that of traffic fatalities.2 The COVID-19 pandemic has exacerbated these challenges,
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1U.S. D’ H & H. S., K S U  M H I   U S:
R   2020 N S  D U  H 30 (2021), https://www.samhsa.gov/data/sites/
default/files/reports/rpt35325/NSDUHFFRPDFWHTMLFiles2020/2020NSDUHFFR1PDFW102121.pdf.

2Compare Overdose Death Rates, N’ I. H (Jan. 20, 2022), https://nida.nih.gov/research-topics/trends-
statistics/overdose-death-rates (92,000 drug-overdose deaths) [https://perma.cc/R8VF-6BX5] with All Injuries, C. 
D C & P (Sept. 6, 2022), https://www.cdc.gov/nchs/fastats/injury.htm (40,698 traffic fatalities)
[https://perma.cc/UR92-MGUE].
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giving rise to a dramatic increase in overdose deaths. In 2020 alone, the nation witnessed over 93,000
estimated drug-related overdose deaths--the highest number of overdose deaths ever recorded in a
twelve-month period.3 In addition to the devastating personal consequences for individuals and families,
the epidemic has also exacted an astounding economic toll: sequalae resulting from SUD, including
unemployment, incarceration, and poverty have resulted in an economic burden of over $1 billion
annually.4

Decades of research show that evidence-based treatment for opioidmisuse, includingmedication and
psychosocial intervention, reduces the risk of relapse, overdose, and death.5 Effective OUD treatment
encompasses a broad range of services designed to addressOUD, including four levels of care (outpatient,
intensive outpatient, residential, and inpatient), as well as several medications approved by the Food and
Drug Administration (FDA) for treatment of OU: methadone, buprenorphine, and extended-release
injectable naltrexone.6 Numerous studies have also revealed a high prevalence of mental health
conditions coinciding with opioid use,7 and the National Institute for Health has created the HEAL
Initiative specifically to address these co-occurring illnesses,8 underscoring the importance of structuring
Medicaid policy to address the high rates of OUD co-occurring with mental health conditions.

Remarkably, most Americans with OUD do not receive any treatment for their condition. In 2021,
only one-quarter of Americans with an OUD secured treatment.9 Because the condition disproportion-
ately affects poor working-age adults,10 treatment affordability is an enormous issue. While there are
other accessibility barriers, such as the lack of available sources of care, the inability to pay for care
remains a serious obstacle to access, even among insured Americans.11

Medicaid and OUD Treatment

The prevalence of OUD is higher amongMedicaid enrollees than among other insured populations. For
this reason Medicaid assumes an outsized role where access to effective treatment is concerned.12 In
2020, Medicaid covered roughly forty percent of all Americans with OUD, and over half of people with
OUD who are below two-hundred percent of the federal poverty level.13 Medicaid also financed OUD

3U.S. Overdose Deaths in 2021 Increased Half as Much as in 2020 – But Are Still Up 15%, C.  D C &
P (May 11, 2022), https://www.cdc.gov/nchs/pressroom/nchs_press_releases/2022/202205.htm [https://perma.cc/
X7DX-WPNB].

4Feijun Luo et al., State-Level Economic Costs of Opioid Use Disorder and Fatal Opioid Overdose — United States, 2017,
70 M & M W. R. 541, 543 (2021).

5See, e.g., Carlos Blanco & Nora D. Volkow, Management of Opioid Use Disorder in the USA: Present Status and Future
Directions, 393 L 1760, 1762, 66 (2019).

6See, e.g., Pia M. Mauro et al., Use of Medication for Opioid Use Disorder among US Adolescents and Adults with Need for
Opioid Treatment, 2019, 5 JAMA N O 1, 1–14 (2022).

7See, e.g., Matthew A. Davis et al., Prescription Opioid Use among Adults with Mental Health Disorders in the United States,
30 J. A. B. F. M. 407, 412 (2017), https://www.jabfm.org/content/30/4/407 [https://perma.cc/X7AR-LJ5E]; Opioid
Addiction with Psychiatric Comorbidities, P C S S. (Sept. 19, 2021), https://pcssnow.org/resource/
opioid-addiction-psychiatric-comorbidities/ [https://perma.cc/9WN5-M33P].

8Optimizing Care for People with Opioid Use Disorder andMental Health Conditions, N’ I. H (Sept. 30, 2022),
https://heal.nih.gov/research/new-strategies/optimizing-care [https://perma.cc/3X4M-28GX].

9Kendal Orgera & Jennifer Tolbert, The Opioid Epidemic and Medicaid’s Role in Facilitating Access to Treatment, K
F. F. (May 24, 2019), https://www.kff.org/medicaid/issue-brief/the-opioid-epidemic-and-medicaids-role-in-
facilitating-access-to-treatment/ [https://perma.cc/Y6VN-K589].

10Opioid Overdose Deaths by Age Group, K F. F., https://www.kff.org/other/state-indicator/opioid-overdose-
deaths-by-age-group/?currentTimeframe=0&sortModel=%7B%22colId%22:%22Location%22,%22sort%22:%22asc%22%7D
(last visitedDec. 27, 2022); 2020 NSDUHDetailed Tables –Table 1.16A, SA&MH S. A.
(Jan. 11, 2022), https://www.samhsa.gov/data/report/2020-nsduh-detailed-tables [https://perma.cc/7CHA-BMV4].

11Ryan M. McKenna, Treatment Use, Sources of Payment, and Financial Barriers to Treatment among Individuals with
Opioid Use Disorder Following the National Implementation of the ACA, 179 D & A D 87 (2017).

12Orgera et al., supra note 9.
13Id.
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medication-assisted treatment for over half of all Americans who received it nationwide.14 Medicaid
funds an estimated $12 billion in treatment services annually—more than six times the combined annual
funding provided by the federal Substance Abuse Prevention and Treatment Block Grant15 and the
grants appropriated under the 2018 SUPPORT Act, which contains significant reforms aimed at
expanding access to care.16

Given states’ central role in Medicaid administration, how states design OUD treatment programs is
highly consequential. Research has documented extensive gaps in coverage and heavy use of utilization
management protocols that together can impede access.17 While curbing unnecessary use of care is
important, overuse can restrict access to the point at which essential care is being denied and people with
OUD cannot initiate and remain in treatment. 18 Indeed, removing utilization controls on FDA-
approved medications for opioid use disorder (MOUD) has been shown to improve health outcomes
by increasing relevant prescribing rates and decreasing hospitalization rates.19

In recent years, Congress has taken steps to strengthen state Medicaid response to OUD. The
Affordable Care Act’s (ACA’s) Medicaid eligibility expansion opened coverage to millions of poor
working-age adults, including those with an elevated risk for OUD, providing a foundation for OUD-
specific reforms within Medicaid. In addition to the ACA’s Medicaid eligibility expansion, reforms
contained in the 2018 SUPPORT Act, which among its many provisions, enables states to use Medicaid
funds for treatment of individuals with SUDs at institutions for mental disease (IMDs) as well as to use
waivers to increase the SUD treatment workforce. It also requires Medicaid programs to cover
medication assisted treatment, fulfill new drug utilization review conditions, and report on behavioral
health quality measures.20

Moreover, because the majority of state contract with managed care organizations (MCOs), the road
to OUD treatment runs through Medicaid managed care, which in 2020 represented seventy-two
percent of all enrollment and fifty-two percent of total Medicaid spending. 21 State MCO contracts lie
at the heart of the managed care model and create a performance blueprint for plan operations, so we

14Id.
15Tami. L. Mark et al., Spending on Mental and Substance Use Disorders Projected to Grow More Slowly than all Health

Spending through 2020, 33HA. 1407, 1413 (2014); see also 42U.S.C. § 300x–7 (outlining formula by whichU.S. HHS
Secretary shall determine block grant to states for mental health services).

16See generallyAD  ., C. R. S., R45405, T SUPPORT  P C
A (P.L. 115-271): F  D A  C S P 12-13 (2018) (discussing
SUPPORT Act waiver from annual Drug Enforcement Administration registration for practitioners who dispense controlled
substances approved for “maintenance or detoxification” treatment of OUD).

17See, e.g., Colleen M. Grogan et al., Survey Highlights Differences in Medicaid Coverage for Substance Use Treatment and
Opioid Use Disorder Medications, 35 H A. 2289, 2294 (2016); Christina M. Andrews et al., Medicaid Benefits for
addiction treatment expanded after implementation of the Affordable Care Act, 37 H A. 1216, 1216 (2018).

18Erika L. Crable et al., Translating Medicaid Policy into Practice: Policy Implementation Strategies from Three US States’
Experiences Enhancing Substance Use Disorder Treatment, 17 I S. 1, 7 (2022); Andrea Kermack et al.,
Buprenorphine Prescribing Practice Trends and Attitudes among New York Providers, 74 J. S A T 1, 2
(2017).

19Shailina Keshwani et al., Buprenorphine Use Trends Following Removal of Prior Authorization Policies for the Treatment of
Opioid Use Disorder in Two State Medicaid Programs, 3 JAMA H F. 1, 2, 4-5 (2022); Tami L. Mark et al., Association of
Formulary Prior Authorization Policies with Buprenorphine-Naloxone Prescriptions and Hospital and Emergency Department
Use among Medicare Beneficiaries, 3 JAMA N O 1, 8 (2020).

20MaryBeth Musumeci & Jennifer Tolbert, Federal Legislation to Address the Opioid Crisis: Medicaid Provisions in the
SUPPORT Act, K F. F. (Oct. 5, 2018), https://www.kff.org/medicaid/issue-brief/federal-legislation-to-address-
the-opioid-crisis-medicaid-provisions-in-the-support-act/ [https://perma.cc/65HP-M4P7]; Dispensing and Administering
Controlled Substances for Medication-Assisted Treatment, 85 Fed. Reg. 69,153, 69,161 (Nov. 2, 2020) (to be codified at
21 C.F.R. pts. 1301, 1306) (interim final rule with request for comments).

21Elizabeth Hinton & Lina Stolyar, 10 Things to Know AboutMedicaid Managed Care, K F. F. (Feb. 23, 2022),
https://www.kff.org/medicaid/issue-brief/10-things-to-know-about-medicaid-managed-care/ [https://perma.cc/J9W2-8666];
Total Medicaid MCO Enrollment – Timeframe: 2020, K F. F., https://www.kff.org/other/state-indicator/total-
medicaid-mco-enrollment/?currentTimeframe=0&sortModel=%7B“colId”:"Location","sort":"asc"%7D [https://perma.cc/
WK5R-DBLG] (last visited Dec. 27, 2022).
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undertook what appears to be the first-ever effort to systematically examine state Medicaid MCO
contracts to determine how their terms align with what are considered the standard in the field for the
treatment of OUD. We begin with an overview of Medicaid managed care and state MCO contracts.
Following a summary of our research approach, we present principal findings and discuss their
implications.

Medicaid managed care and contracts on which managed care rests

How states organize and structure their Medicaid programs becomes central to any discussion of
Medicaid’s effectiveness in building access to OUD treatment. In today’s world, Medicaid-financed
investment in health care, includingOUD treatment, largely rests on the largemanaged care systems that
have emerged as the program’s dominant strategy for organizing, covering, delivering, and paying
for care.

Managed care (originally known as prepaid health care) has been a state option for five decades, but
few states in the 1970s and 1980s pursued this model owing to its novelty, the dearth of sellers, early
evidence of corruption, and provider resistance to any model—in any insurance market—that would
give payers direct control over care. As the ground shifted in the commercial insurance market, federal
Medicaid policy also shifted toward a formal embrace of managed care as a program organizing
principle.22 Earlier reforms culminated with enactment of 1997 legislation that dramatically expanded
states’ ability to contract with comprehensive managed care plans built exclusively for Medicaid
beneficiaries (Medicaid-only plans); Congress authorized use of such plans to cover both outpatient
and inpatient care and to operate like other insurers, on a financial risk basis. The 1997 amendments thus
marked Medicaid’s full emergence as a distinct insurance market.

At the heart of the model, as with all insurance, lies the contract between the sponsor (in this case, the
Medicaid agency) and health plans known as managed care organizations (MCOs). Federal law gives
states broad leeway in structuring their contracts, which must address enrollment, coverage, access,
networks, program integrity, and quality performance. But the scope and breadth of the agreement lies
with each state, and as a result, statemanaged caremarkets vary dramatically.Most importantly perhaps,
federal law permits states to select which services covered under the state plan will be included in their
contracts and which tomaintain as a directly paid state benefit (e.g., long term nursing home care; highly
specialized treatments for certain populations). Although states remain obligated to directly cover state
plan services not included in the contract, as extracontractual benefits,23 no study has ever testedwhether
services not explicitly addressed in the contract remain available to beneficiaries.

There are several other plan requirements that states can include in MCO contracts, but the most
common include utilization management requirements, inclusion of provider types, and carve-outs for
certain benefits. Most importantly, states can contract for a care model in which the contractor is
obligated to conduct policies that vary from the state’s own practices. For example, states can require
plans to employ utilization management strategies that vary from the state’s own practices. Conversely,
states can allowMCOs discretion over utilizationmanagement that allows variation from the state’s own
practices. Under federal law, the only bottom line is that utilization management be reasonable and
efficient—a standard that is virtually never enforced by federal officials, if they satisfy the federal
“reasonableness standard” governing Medicaid utilization management generally.24

22M & CHIP P & A C’, supra note 1.
23See 42 C.F.R. § 441.50–.55 (requiring that state plans cover EPSDT, defined below).
2442 C.F.R. § 440.230(b). For children under 21, however, Medicaid sets a national coverage standard through its early and

periodic screening, diagnosis and treatment (EPSDT) benefit that entitles children to exceptionally comprehensive benefits and
that establishes a nationwide medical necessity standard, the purpose of which is to ensure that all treatments necessary to
“ameliorate” physical andmental health conditions aremade available. See generally Sara Rosenbaum&PaulWise,Crossing the
Medicaid-Private Insurance Divide: The Case of EPSDT, 26 H A. 382 (2007) (discussing implications of 2005 Deficit
Reduction Act for child health and developmental principles of EPSDT). Over the years, beneficiaries have sued states to force
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As mentioned, states can assign other state plan administration duties to their contractors, such as
making the supplemental payments to which certain providers (e.g., federally qualified health centers or
disproportionate share hospitals) are entitled, assuming that plans do not incorporate special payment
rules into their own schedules. 25

Finally, states can operate their managed care systems through multiple related contracts, such as
coupling a contract covering physical health services and basic mental health care with special “carve-
out” arrangements with specialty plans. Bifurcation can be complex, since multiple contractors may find
that they must coordinate coverage and treatment. For this reason, carve-outs are specified less often in
state contracts, though prime contractors may have their own internal subcontracts with major sub-
sidiaries that carry their own cross-plan navigation complexities.

Drafting managed care contracts is difficult. A crucial decision on any aspect of the contract is how
specifically to address its coverage and care terms—that is, how closely to manage the work of the
contractor. Explicit provisions such as detailed utilization management guidelines give states control
over plan decision-making; it also means that states do not get the benefit of plans’ own experiences and
innovations. By contrast, silence on the meaning of terms and fewer detailed requirements offer plans
considerable leeway to substitute their own approach to care and their own utilization management
techniques. In the absence of overarching law limiting plan discretion, silence and deference effectively
signals that states desire its contractors to use their judgement about how to manage care. A purchaser
presumably might tie a deferential approach to specific and measurable performance outcomes—that is
a recognized standard of care to which plans are expected to adhere. This approach is what controls
Medicaid andMedicaid plans in the case of childhood immunizations, which under federalMedicaid law
must be furnished in accordance with recommendations of the Advisory Committee on Immunization
Practice (ACIP). Such universally recognized gold standards of care that have the force and effect of law
tend to be extremely few in number, and embedding such standards into contract as a binding
performance expectation is quite uncommon.

Other factors further complicate the drafting process. First, a statemay have its own policy or political
preferences that bind plans. These detailed prioritiesmay encourage the state to lessen demands for other
populations and services, giving them lower priority. A second consideration is that ultimately, managed
care systems can be only as strong as the underlying health care system on which they rest. If a plan’s
service area is also an addiction treatment desert, the state might afford the contractor more discretion to
impose strict treatment limits and other controls in order to not unduly stress whatever treatment is
available. While certain innovations such as telehealth can mitigate shortages, for very acute health
problems that demand intensive in-person care in specialized settings, health care shortages are an ever-
present problem for Medicaid agencies, beneficiaries, and plans.

A third consideration relates to the very nature of managed care and why states use it. States buy
managed care because they want more budgeting certainty through an all-inclusive per-member-per-
month premium and because they want the twin benefits of access (the desire for which overlooks the
second consideration) and cost containment. This desire to make use of what managed care presumably
has to sell means giving plans a fair amount of leeway to control utilization—more, perhaps, than what
the state historically has done.

Fourth, Medicaid managed care enrollees are disproportionately health and socially burdened and
without the resources to supplement current coverage through additional out-of-pocket payments. This

coverage that their plans denied, and courts have consistently recognized state officials’ legal obligations for the actions of their
contractors. See R.K. ex rel. J.K. v. Dillenberg, 836 F.Supp. 694, 698–700 (D. Ariz. 1993) (D. Ariz. 1993) (health authority
discharging treatment center residents state action because state delegated entire responsibility when legislation “conceived
[health authority] as [a vehicle] for execution of evolving public policy on [state’s] mental health needs”); see also Quinones
v. UnitedHealth Grp., No. 14-00497 LEK-RLP, 2015 U.S. Dist. LEXIS 97166 at *7 (D. Hawaii July 24, 2015) (“The court is not
persuaded that there is a per se rule precluding a finding of state action [by a managed-care organization].”); Reed ex rel.
C.R. v. Noggle, 559 F. Supp. 3d 1323, 1333 (N.D. Ga. 2021) (ruling private healthcare provider charged under state’s contract
with reviewing prior authorization requests a state actor for purposes of 42 U.S.C. Section 1983).

2542 U.S.C. § 1396a(z)(bb)(5)(A).
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dependence creates especially high needs among a population without the means to meet those needs
and exerts serious upward pressure on plans. Rather than trying to deal with health needs for which there
are insufficient resources, plans may respond through aggressive efforts to shield heightened need by
imposing tougher utilization controls as ameans of classifying the demand as simply social needs that do
not satisfy medical necessity criteria.

Finally, as with any product, managed care plans function according to their own internal operating
rules. States canwrite their contracts with specificity and yet find that plans aremore restrictive than they
intended. This tendency on the part of plans to operate according to their own rules has been shown in
both government studies26 and litigation27 that reveal instances in which plans are denying care that
should have been furnished under law or under the terms of state laws, policies, and plan documents. The
evidence shows that, effectively, managed care is a product like any other and that efforts to customize the
product amount to an uphill climb.

Methods

This project focuses on Medicaid managed care purchasing agreements that specify SUD treatment as a
covered benefit. This analysis of stateMedicaid contracts is part of a largermulti-state study of the effects
of Medicaid MCO coverage and utilization management design on OUD treatment receipt and out-
comes. Contracts were collected from fifteen states for in-depth analysis: the fifteen states selected for this
study are intended to be illustrative of the level of discretion given plans as well other factors including
(1) the prevalence of OUD in the state; (2) the quality of MMC claims data submitted to the federal
government (CMS) for each state; and (3) the availability of plan-specific design data in each state. The
states selected also show amix of contracting approaches including both all-inclusive plans offering both
comprehensive physical and behavioral health care andmulti-plan arrangements where OUD treatment
is managed by specialty managed care arrangements.

While the contracts are point-in-time, they do not changematerially from year to year. Managed care
purchasing is done through multi-year bids that set the basic framework in effect over the multi-year
time period. Thus, while the contracts evaluated here come from 2021, they reflect the basic performance
blueprint in effect over a longer time period. States may supplement initial documents with clarifying
policies, but they do not deviate from the requirements in effect, at least not without a formal re-bid.

Collection of contracts was conducted online (documents are publicly available) supplemented by
outreach to individual states where documents were missing. A list of topics to be researched was
developed that reflects a review of the literature regarding the range of treatments crucial to effective care.
These treatments are by and large captured by what are widely considered the definitive standards in the
field of OUD treatment developed by the American Society of Addiction Medicine (ASAM). Numerous
validation studies have established that matching the severity of a patient’s substance use disorder to the
levels of care specified in the ASAM criteria optimizes treatment processes and outcomes.28

This research has supported the ASAM guidelines, which are now the most widely used and evaluated

26Tiffany Stecker, California Plans Deny Mental Health Claims Despite New Law, B L (Dec. 22, 2022), https://
news.bloomberglaw.com/health-law-and-business/california-plans-deny-mental-health-claims-despite-new-law [https://
perma.cc/GJE7-8EBK].

27See, e.g.,Wit v. United Behav. Health, No. 14-cv-02346-JCS, 2019 WL 1033730 (N.D. Cal. Mar. 5, 2019) (ruling provider
guidelines abused discretion because unreasonable and contrary to generally accepted standards of care), rev’d, Wit v. United
Behav. Health, No. 20-17363, 2022WL 850647 (9th Cir. Mar. 22, 2022) (ruling abuse-of-discretion review standard misapplied
by lower court because provider guidelines were not unreasonable when guidelines excluded coverage for treatment incon-
sistent with generally accepted standards of care);Mondry v. Am. Fam.Mut. Ins. Co., 557 F.3d 781, 809 (7th Cir.) (fiduciary duty
to furnish plan documents extended to agent health insurer but not principal health insurer).

28See, e.g., Erika Crable et al., How Do Medicaid Agencies Improve Substance Use Treatment Benefits? Lessons from Three
States’ 1115 Waiver Experiences, 47 J. H P., P’, & L. 497, 507 (2022).
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set of guidelines for treating patients with substance use disorders29 and are formally recognized by the
Centers forMedicare andMedicaid Services (CMS), which requires states to adopt ASAMguidelines as a
condition of approving Medicaid 1115 demonstrations aimed at improving SUD treatment.30 The
ASAM criteria specify four levels of treatment encompassing intensive inpatient care, residential
treatment, and varying levels of outpatient care as patients progress.31 Additionally, the Food and Drug
Administration (FDA) has approved four medications that can be used in combination with psycho-
social treatment for effective treatment of OUD.32 These medications are methadone, buprenorphine,
and both oral and extended-release injectable naltrexone. The ASAMguideline also recommends that all
OUD medications be offered in conjunction with the appropriate level of psycho-social treatment,
typically furnished through the appropriate level of outpatient care. In sum, we examine state MCO
contracts against the ASAM standards to determine how contractual terms align with what are
considered the standard of care in the field for the treatment of OUD.

Results

As shown in Table I, approximately half (eight) of the states examined include any mention of ASAM.
Most commonly, ASAM was identified as the standard applicable to medical necessity determinations.
(5). Fewer states specified the actual ASAM continuum of care (from intensive inpatient care to
residential treatment and then through stepdown intensive and ongoing outpatient care) in regard to
coverage or actually ensuring that care is furnished in a manner consistent with ASAM recommenda-
tions. West Virginia is the only state of the fifteen studied that discusses ASAM in relation to specific
services covered, staffing, andmedical necessity, a finding consistent with the fact that their OUD system
operates under 1115 demonstration authority.33 Plans may well be covering and furnishing ASAM-level
care to members, but the requirement is not an express condition of performance. Similarly, states may
aspire to plan coverage at the ASAM level through additional transmittals,34 but our study classifies
ASAM as a formal expectation only if references are found in the formal plan document, as an express
performance condition.

In Table II, we examine seven coverage dimensions, three of which directly address ASAM contin-
uum of care services: outpatient services, intensive outpatient/partial hospitalization services, residential
services, and inpatient services.35 The least common service to be explicitly included in the contracts is
residential and inpatient services, followed closely by intensive outpatient and partial hospitalization
services, withdrawal management services, and methadone maintenance. The most common services
discussedwere outpatient services, followed by recovery and peer support services. Six states—Michigan,
New Hampshire, New Mexico, New York, Virginia, and West Virginia—discuss coverage of at least six
ASAM treatment dimensions.

The states that employ separate “carve-out” arrangements to cover and deliver OUD care show a
range of approaches in describing plan obligations. This is the case for Michigan, Pennsylvania and

29About the ASAM Criteria, A. S’ A M., https://www.asam.org/asam-criteria/about-the-asam-criteria
[https://perma.cc/SA92-RBYL] (last visited Dec. 28, 2022).

30Letter from Brian Neale, Dir., Ctrs. for Medicare & Medicaid Services, to State Medicaid Dir. (Nov. 1, 2017), https://
www.medicaid.gov/federal-policy-guidance/downloads/smd17003.pdf.

31Id.
32Information about Medication-Assisted Treatment (MAT), U.S. F & D A., https://www.fda.gov/drugs/

information-drug-class/information-about-medication-assisted-treatment-mat [https://perma.cc/7JB6-V4FD] (last visited
Dec. 28, 2022).

33W.V. D’HH. R.,WVM S 1115WD: EW

V M’ B H C  C 75 (2022), https://www.medicaid.gov/medicaid/section-
1115-demonstrations/downloads/wv-creating-continuum-care-medicaid-enrollees-sud-ext-req-06012022.pdf.

34M. D’ H & H. S., C H C P app. 8, at 208 (2021).
35Health Center Program Uniform Data System (UDS) Data Overview, H R. & S. A., data.hrsa.gov/tools/

data-reporting/program-data?grantNum=H80CS00006 [https://perma.cc/MB73-BSV6] (last visited Dec. 28, 2022).
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Maryland. In Maryland’s case, the basic MCO contract thus explicitly clarifies that plans are “not
responsible for reimbursing… regardless of diagnosis (1) Services delivered by a [certified] community-
based provider [furnishing specified] Alcohol and/or drug services; ambulatory detoxification.”36

The contracts show variable degrees of deference in how covered treatments are described. For
example, New Hampshire specifies that partial hospitalization must be offered within a set number of
days from the date of ASAM level of care assessment, while Pennsylvania makes partial hospitalization
an optional MCO service furnished “in lieu of” other covered services as permitted under federal
managed care rules.37 (The New Hampshire and Pennsylvania contract language is shown in
Appendix A)

Even when the contract specifies inclusion of a particular service, the actual descriptions vary
significantly. This is especially the case for peer support services, considered an important element of
care under ASAM standards. West Virginia details the duties of peer support specialists and required
trainings that MCOs must follow, while New Mexico provides only a short statement of coverage and
reference to its 1115 waiver, leaving more ambiguity within the bounds of the purchasing agreement.
New Hampshire’s language suggests peer support services is a state priority. Whereas West Virginia
focused on training and New Mexico is in an earlier demonstration phase, New Hampshire is the only
state studied that requires MCOs to “actively promote” its peer support program.38

The types of covered withdrawal management services described can also vary substantially by state.
Kentucky’s language is limited to “management of symptoms during the acute withdrawal phrase,”39

while New York includes outpatient withdrawal services with details about what those services must
entail.40 Michigan pays particular attention to coverage of withdrawal services for individuals with
co-occurring mental health disorders.41

Discussion

The differences in language and emphasis identified in this study may point to a state’s priorities in
addressing OUD. These study findings show that among the states selected here—states that make
extensive use of managed care and have a high incidence of OUD—only some expressly reference the
ASAM guidelines. Among these states, references are scattered, and no state unequivocally specifies that
in all coverage and treatment decisions involving people diagnosed with OUD, the plan is bound by the
ASAM guidelines as the standard of both coverage and care. The language differences also suggest the
absence of consensus regarding exactly how to translate ASAM guidelines into contract language other
than specifying the guidelines as the standard of coverage and care that binds plans, whether full-service
or behavioral carve-out.

As expected, all states studied here cover OUD treatment, and there is no question regarding states’
commitment to providing at least some forms of treatment for OUD. Indeed, in some states—regardless
of what plan language specifies—caremay be happening at the ASAM level. Certain services furnished in
connection with OUD are mandatory for the population such as physician and hospital care, and states

36M. D’ H, HC M C O A app. O, at 235–36 (2022).
37Medicaid Managed Care, CHIP Delivered in Managed Care, and Revisions Related to Third Party Liability, 81 Fed. Reg.

27,498, 27,537 (May 6, 2016) (to be codified at 42 C.F.R. pts. 431, 433, 438, 440, 457, and 495) (final rule); see also Julia Paradise
& MaryBeth Musumeci, CMS Final Rule on Medicaid Managed Care: A Summary of Major Provisions, K F. F.
(June 9, 2016), https://www.kff.org/medicaid/issue-brief/cmss-final-rule-on-medicaid-managed-care-a-summary-of-major-
provisions/ [https://perma.cc/H63D-LLC6] (explaining that “in lieu of” regulatory provision allows states to receive federal
matching funds for capitation payments for adults undergoing short-term institutionalization to treat psychiatric or substance
use disorder).

38N.H. D’ H & H. S., R A . A, . VII, at 234 (2022).
39C  K, M A M app. H at 279 (2022).
40N.Y. D’ H, M M C/F H P/HIV S N P/H 

R P M C app. K, at 43 (2019).
41M. D’ H & H. S., C H C P app. 7, at 203–04 (2021).
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cannot discriminate in the provision of coverage based on diagnosis. All states cover prescription drugs
in their plans, making FDA-approved OUD drugs a basic element of their formularies, since federal
Medicaid law requires that state plans include all FDA-approved prescribed drugs. States effectuate their
coverage either through their general service agreements or via a multi-plan approach that utilizes the
services of specialty care and coverage arrangements that supplement what the basic plan offers. But
because ASAM is not specified as the unconditional coverage and treatment standard, plans’ approaches
may diverge in terms of both what treatments they cover and the standard of care they follow when
making coverage decisions.

CMS has tried to move states in this direction by tying approval of 1115 Medicaid demonstrations
focused on OUD treatment to use of ASAM guidelines. But even here, state 1115 demonstrations are
generally not unequivocal on this point by binding contractors to the standard as amatter of compliance.

Many factorsmay drive states’ decisions not to expressly and unequivocallymakeASAM the standard
of care when managing coverage and treatment. ASAM-level care is undoubtedly costly, even if cost
effective. Cost-effectiveness studies that assume multi-year savings have limited utility for states that are
under pressure in any single year to keep costs down. As a result, even a gold standard such as ASAM
might be cost-prohibitive.

An additional consideration is that states and plans simply lack the on-the-ground resources to offer
gold-standard care. The shortage of residential treatment and outpatient care—both generally and at the
prices Medicaid can afford to pay—can defeat any effort by states and plans to increase the quality of
care. The states whose contracts were examined in this study constituted twenty-one percent of pain
reliever use disorders (328 thousand individuals) and twenty-six percent of heroin use (201 thousand
individuals) in the United States in 2019.42 The high prevalence of these conditions within this sample of
states results in a state average of 757 individuals with pain reliever disorders and 431 heroin users per
specialty facility with opioid treatment programs, though, on average, these facilities saw a median of
only 325 outpatient clients in total in 2020.43 In 2021, almost 5.6 million individuals had an opioid use
disorder, but only 1.2 million received treatment for one.44 Critical shortages of appropriate treatment
could result in coverage decisions meant to maintain care at accessible levels in order to avoid (or at least
mitigate) the problem of long waiting lists for services.

Ensuring that Medicaid managed care plans perform at the ASAM standard of care means saying so
unequivocally in plan documents. It also means a massive investment in on-the-ground care and
sufficient financing to enable states to buy, and plans to provide, treatment at the definitive standard
of care. In particular, lack of attention to coverage of residential treatment appears to be an ongoing
issue.45 This level of investment is not likely to materialize. Multiple states continue to reject basic
Medicaid eligibility for the low income working-age adult population, and those that have expanded
coverage must confront the high cost of care, even at the enhanced federal funding rates available for the
Medicaid expansion population.46 What might help address this problem beyond the obvious of
lessening the incidence of OUD is the possibility of guidelines that offer an effective but less costly
alternative strategy for managing OUD.

42S A & M H S. A., 2018–2019 N S  D U  H:
M-BET (T) (50 S  D C) 19-21, 42-43 (2020), https://
www.samhsa.gov/data/report/2018-2019-nsduh-state-prevalence-estimates [https://perma.cc/6L44-EBAR].

/sites/default/files/reports/rpt32879/NSDUHsaeTotal2019/2019NSDUHsaeTotal.pdf.
43Id.; see, e.g., S A & M H S. A, 2020 N-SSATS S P (2020).
44S A &MH S. A., R   2021 N S  D U 

H: D T 823, 857 (2022), https://www.samhsa.gov/data/report/2021-nsduh-detailed-tables [https://perma.
cc/7UWB-EPAN].

45See generallyGrogan et al., supra note 17 (“Among states that limited [Medicaid] coverage, it was most common to restrict
level 3 residential treatment.”).

46Jennifer Tolbert et al., Key Facts about the Uninsured Population, K F. F. (Dec. 19, 2022), https://www.kff.
org/uninsured/issue-brief/key-facts-about-the-uninsured-population/ [https://perma.cc/8J98-MTZJ].

American Journal of Law & Medicine 347

https://doi.org/10.1017/amj.2023.35 Published online by Cambridge University Press

https://www.samhsa.gov/data/report/2018-2019-nsduh-state-prevalence-estimates
https://www.samhsa.gov/data/report/2018-2019-nsduh-state-prevalence-estimates
https://perma.cc/6L44-EBAR
https://www.samhsa.gov/data/report/2021-nsduh-detailed-tables
https://perma.cc/7UWB-EPAN
https://perma.cc/7UWB-EPAN
https://www.kff.org/uninsured/issue-brief/key-facts-about-the-uninsured-population/
https://www.kff.org/uninsured/issue-brief/key-facts-about-the-uninsured-population/
https://perma.cc/8J98-MTZJ
https://doi.org/10.1017/amj.2023.35


Of course, it is not only in the case of OUD that there exists a gulf between known, effective clinical
standards of care and what binding plan documents specify. This is true across the care spectrum, from
preventive pediatric care to maternity care, to guidelines governing treatment for cancer, heart condi-
tions or diabetes. And Medicaid is hardly alone in this gap; insurers generally are not held to express
standards of care. The gap between what is known and what is permitted means that plans are free to
impose their own judgment and preferences, which may or may not reflect such standards. Changing
Medicaid in this regardmeans changing the way insurance worksmore broadly: an advance inAmerican
health care that likely is a long way off.

Supplementary material. The supplementary material for this article can be found at http://doi.
org/10.1017/amj.2023.35.
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