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injunctive relief, 125, 142
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mitigating mechanisms, 271
network effect appropriation, 256
network effect value, 297
overcompensatory jury awards, 282
patent ambush, 297
patent central to product, 263
patentee pays switching costs, 275
probabilistic patents, 259
redesign cost, 262
repeat bargaining, 273
royalty burden of proof, 281
stay of injunction, 274
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switching costs, 261, 275
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injunctions
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expected harms, 123
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good faith, 138
harm to enjoined parties, 148
harm to the public, 150
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indirect monetary value, 115
irreparable harm, 129
liability rule, 119
market exclusivity, 131, 132

Downloaded from https://www.cambridge.org/core. IP address: 18.232.53.118, on 23 Apr 2021 at 03:38:53, subject to the Cambridge Core
terms of use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781108594981.010

Index
matter of right, 141
noncompensable harm, 151
ongoing reasonable royalty, 157
oppressive to defendant, 136
over-reach, 121
permanent injunction, 127
preliminary injunctions, 122, 123
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right to exclude, 115, 116
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standard-essential patents, 134, 140,
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switching costs, 118
tailoring, 133, 155
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undue delay, 132, 138
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undercompensatory prejudgement interest, 111
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injunctions, abuse of rights, 142
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enhanced damages, 96
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200
injunctions, abuse of rights, 142
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litigation cost recovery, 105
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reasonable royalty factors, 14
standard royalty rate, 12
statutory prejudgment interest rate, 113
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Japanese Patent Act
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FRAND, injunctive relief, 185
lost profits, 57
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monetary damages, 199
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bias in damages assessment, 278
definition, 276
injunctions, 119
speculative uses, 277
litigation cost recovery, 104–11
costshifting, study of, 109
effects of awarding costs, 108
EU Enforcement Directive, 104
exceptionality requirement, 107
lost profits, 51–72
apportionment, 66
availability, 52, 55–58
awards, study of, 55
compensable lost sales, 64
convoyed sales, 64
definition, 50
derivative sales, 65
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forseeable lost profits, 54
future losses, 69
harm to subsidiaries, 69
loss of chance, 71
lost economies of scale, 69
mixed awards, 55
non-infringing alternatives,
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objective, 50
opportunity costs, 69
Panduit factors, 53
price erosion, 51
reputational damage, 69
standard, United States, 53
study of, 58
unpatented products, 64
unwitting infringer, 56
Model Patent Jury Instructions, 15
Nash Bargaining Solution. See NBS
NBS (Nash Bargaining Solution)
incremental value, division of, 24
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injunctions, abuse of rights, 142
willing licensee, 212
non-infringing alternative, 20
nonpracticing entity. See NPE
NPE (nonpracticing entity), 7
option effect, 280
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non-infringing alternatives, 22
psychology of judges and juries, 46
reasonable royalty calibration, 49
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ex post information, 32, 33
expert evidence, 47
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industry standard rates, 12
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kickers, 48
overcompensatory, 43
patented non-infringing alternatives, 20
principal recommendation, 16–19
proof of damages, 47
restitutionary view, 9
restorative view, 8
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top-down approach, 12
recommendations, disgorgement
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cost savings, 61
discretion of the court, 81
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U.S. design patent approach, 84
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recommendations, FRAND
assessing royalty rates, 171
balancing equities, 190
conditions on injunctive relief, 190
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entire market value, 46
expert evidence, 47
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hypothetical bargain framework, 22
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kickers, 49
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royalty stacking
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evidence of systematic problem, 294
input price setting, 292
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redesign costs, 290
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study of, 300
tacit coordination, 293
two-stage quantity setting-model, 293
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SEP (standard-essential patent)
hypothetical bargain, timing of, 29
non-infringing alternatives, 21
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SSPPU
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preliminary injunctions, 124
SSPPU (smallest saleable patent-practicing unit),
42, 45
standard-essential patent. See SEP
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sunk costs
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holdup, 30
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agreement to contract, 195
calculating damages, 196, 197
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injunctions, abuse of rights, 142
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Taiwan
enhanced damages, 96
TRIPS Agreement
criminal penalties, 96
injunctions, 116, 143
limitation of remedies, 117
U.S. Patent Act
disgorgement, design patents, 75
enhanced damages, 91, 92
injunctions, 127
lost profits, 52
prejudgement interest presumption, 111
UK Patent Act
lost profits availability, 55
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bundling, 225, 226
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enhanced damages, availability, 94
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hypothetical bargain, 11
injunctions, 125,
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lost profits, 55, 56, 61
preliminary injunctions, 124
tying, 225
willing licensing, 212
United States
apportionment, 66
consent decrees, 234
damages reports, 6, 7
disgorgement, availability, 75
enhanced damages, 288
forseeable lost profits, 54
FRAND, 171, 174, 175
hypothetical bargain, 11, 28
injunctions, 125, 126, 127
jury bias, 282
litigation cost recovery, 106
lost profit awards, 55
lost profits, 56, 64
Patent Act, lost profits, 52
post-judgment interest, 112
prejudgement interest presumption, 111
preliminary injunctions, 124
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unfair competition, 218
willing licensee, 212
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