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Rationale

What Risk Algorithms Can Do for the Criminal Justice System

Risk algorithms can help mitigate three of the most pressing problems
associated with the criminal justice system today: high incarceration rates,
racial disproportionality, and the soaring costs of prisons and jails. All three
problems are driven by the uniquely American phenomenon known as mass
incarceration. Some understanding of that phenomenon helps highlight the
ways risk algorithms can be useful.

1.1 the plague of mass incarceration

The incarceration rate in the United States has skyrocketed since the late
1960s—from the neighborhood of 100 people per 100,000 to somewhere
between 500 to 700 people per 100,000—so that now prisons and jails
house well over two million individuals.1 A huge proportion of that num-
ber are people who have not even been convicted. Back in 1982, we only
booked about 50 percent of the people police arrested; over three decades
later we are jailing 95 percent of arrestees and either demanding that they
forfeit bail (usually according to preset schedules), or explicitly detaining
them as flight or recidivism risks under the federal Bail Reform Act of 1984

1 Compare Roy Walmsley, Institute for Criminal Policy Research, World Prison Population List 6
tbl.2 (12th ed. 2018), available at https://www.prisonstudies.org/sites/default/files/resources/down
loads/wppl_12.pdf (listing the U.S. rate as 655 per 100,000) with E. Ann Carson, U.S. Dep’t. of
Justice, NCJ 253516 Prisoners in 2018, at 9 tbl.5 & 10 tbl.6 (2020), available at https://www.bjs.gov
/content/pub/pdf/p18.pdf (listing the U.S. rate of those sentenced to a year or longer as 431 per
100,000 for residents of all ages and 555 per 100,000 for residents age 18 or older, despite also
including individuals in “boot camps, halfway houses, treatment facilities, hospitals, local
jails, or another state’s facilities”).
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and its state counterparts.2 At a cost of over $20 billion a year,3 jails
annually log over twelve million admissions, some of which involve mis-
demeanants who have been sentenced, but over 60 percent of whom are
poor people arrested for minor offenses, including traffic offenses, who
cannot post bail.4 Many of these people are incarcerated for the entire time
needed to resolve their cases, meaning they may spend months in jail, even
when they end up being acquitted or having their charges dropped.5 In the
meantime, their families suffer, their jobs disappear, and they are subject
to the degradations of incarceration.6 In felony cases, pretrial detention
can be even more prolonged. For instance, in federal cases the average
time from arrest to resolution averages over six months for felony cases,
despite statutory speedy trial rules that attempt to limit that period to 100
days.7

When people are convicted and sentenced today, they too are incarcer-
ated more often and for longer periods of time than ever before. For
instance, the average time spent in prison for noncapital murder before
the 1970s was never over twenty-five years; now, the mean duration of such
sentences is upwards of sixty years.8 One in nine prisoners are serving life
sentences and a third of these, or well over 50,000, are saddled with life

2 Ram Subramanian et al., Vera Inst. of Justice, Incarceration’s Front Door: The Misuse of Jails
in America 22 (Patricia Connelly, ed., 2015), available at https://www.vera.org/downloads/pub
lications/incarcerations-front-door-report_02.pdf.

3 Christian Henrichson, Joshua Rinaldi & Ruth Delaney, Vera Inst. of Justice, The Price of Jails:
Measuring the Taxpayer Cost of Local Incarceration 4 (Jules Verdone & Patricia Connelly, eds.,
2015), available at https://www.vera.org/downloads/publications/price-of-jails.pdf.

4 Subramanian et al., supra note 2, at 5, available at separate site https://www.vera.org/ending-mass-
incarceration/reducing-the-use-of-jails (“nearly 75 percent of the population of both sentenced
offenders and pretrial detainees are in jail for nonviolent traffic, property, drug, or public order
offenses”).

5 Eli Rosenberg, Judge in Houston Strikes Down Harris County’s Bail System, N.Y. Times (Apr.
29, 2017), https://www.nytimes.com/2017/04/29/us/judge-strikes-down-harris-county-bail-
system.html?mcubz=1.

6 See Nick Pinto, The Bail Trap, N.Y. Times Mag. (Aug. 13, 2015), available at http://www
.nytimes.com/2015/08/16/magazine/the-bail-trap.html?_r=1 (describing the consequences of pretrial
detention on poor defendants in New York’s criminal justice system, including lost wages, homes,
child custody, and opportunity to meaningfully assist in the defense).

7 See Christopher Slobogin, The Case for a Federal Criminal Court (and Sentencing Reform),
108Cal. L. Rev. 941, 946–47 (2020) (reporting data compiled by Ryan Vacca indicating that the
median processing time for criminal cases was 92 days for the 5 years from 1972 to 1976 and 219
days for the 5 years from 2013 to 2017).

8 William J. Stuntz, The Collapse of American Criminal Justice 237 (2011) (chart). See also
N. Mullane, Life after Murder: Five Men in Search of Redemption 147 (2012) (stating that “a
person serving a life sentence with the possibility of parole in California has a greater chance of
dying in prison than of ever getting out of prison on parole”).
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without parole.9 Only about half of the prisoners serving life sentences
were convicted of homicide; about 10,000, or about 5 percent of the total,
committed nonviolent offenses, predominantly drug- and property-related
offenses.10 Further, well over one hundred thousand individuals are
imprisoned each year on “technical violations” of probation and parole
for routine behavior such as drinking, missing appointments, or leaving the
jurisdiction;11 in twenty states more than half of all yearly admissions are for
such supervision violations.12 Overall, about 70 percent of those who are
convicted are sent to prison, for an average sentence of three years.13

Particularly troubling is the fact that this hyper-incarceration does not
appear to have had a significant impact on crime rates. Those rates have gone
down in the last decade or so. But, as one report summarized the findings of
several studies, “[r]igorous social science research based on decades of data
shows that increased incarceration played an extremely limited role in the
crime decline.”14 Another study similarly concluded that America’s “severe
punishment” regime has had little to do with the crime drop, given analo-
gous drops in many European countries.15 Perhaps most importantly, the

9 The Sentencing Project, Life Goes On: The Historic Rise in Life Sentences in
America 1, 8 (2016), available at https://www.sentencingproject.org/wp-content/upload
s/2016/01/Trends-in-US-Corrections.pdf.

10 Id.
11 Council of State Governments, Confined and Costly: How Supervision Violations are Filling

Prisons and Burdening Budgets 1 (2019), available at https://csgjusticecenter.org/wp-content/
uploads/2020/01/confined-and-costly.pdf (showing that 25 percent of the 590,234 admissions to
state prisons in 2017 were for technical violations).

12 Id. at 2.
13 Ram Subramanian & Alison Shames, Vera Inst. of Justice, Sentencing and Prison Practices in

Germany and the Netherlands: Implications for the United States 10 (Patricia Connelly &Mary
Crowley, eds., 2013), available at https://www.vera.org/downloads/Publications/sentencing-and-
prison-practices-in-germany-and-the-netherlands-implications-for-the-united-states/legacy_
downloads/european-american-prison-report-v3.pdf. See also, Mark Motivans, U.S. Dep’t. of
Justice, NCJ 251770 Federal Justice Statistics, 2015–2016, at 10 tbl.7 (2019), available at https://
www.bjs.gov/content/pub/pdf/fjs1516.pdf (median federal sentence is thirty months).

14 James Austin & Lauren-Brooke Eisen with James Cullen & Jonathan Frank, Brennan Ctr. for
Justice, How Many Americans Are Unnecessarily Incarcerated?, at 21 (2016), available at https://
www.brennancenter.org/sites/default/files/publications/Unnecessarily_Incarcerated_0.pdf. See
also Holgar Spamann, The U.S. Crime Puzzle: A Comparative Perspective on U.S. Crime and
Punishment, available at http://ssrn.com/abstract=2463720 (2014) (concluding, based on regression
analysis, that “either residual US punishment is not working, or some omitted factor, such as
segregation, pushes up the latent US crime rate”); Justin McCrary & Sarath Sanga, General
Equilibrium Effects of Prison on Crime: Evidence from International Comparisons, 13 Cato
Papers onPublic Policy 165 (2012) (concluding that the five-fold increase in incarceration since the
1970s has had, at best, a modest impact on crime).

15 Andromachi Tseloni et al., Exploring the International Decline in Crime Rates, 7 Eur.
J. Criminol. 375, 389 (2010).
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data show that twenty-seven states have managed to reduce both imprison-
ment and crime.16

As this last statistic suggests, prison growth has moderated somewhat in the
past several years17. But, as Nazgol Ghandnoosh notes, while the decarceration
trend in the United States began in 2010, “the pace of contraction has been slow:
a total decline of 3% by 2014”; she concludes that, at that rate, it will take until
2101 for the prison population to return to its 1980 level.18 Furthermore, state-by-
state prison growth rates vary tremendously. Despite declining crime rates since
2000, including a drop of more than 50 percent in violent crime from its peak in
the early 1990s,19 twenty-five states have seen an increase in their prison popula-
tions over the past decade.20 And while eight states have managed to reduce
their prison populations by more than 20 percent since 2000, that has not put
much of a dent in the 600 percent increase in the national prison population
since the 1970s.21

As these numbers indicate, sentencing severity is not a trend that has come
and gone. Since 2008, the number of convicted criminals serving life sen-
tences has increased by nearly 12 percent, and the number serving life sen-
tences without the option of parole by over 32 percent.22 In 1984 an inmate

16 Austin & Eisen, supra note 14, at 21.
17 Jacob Kang-Brown et al., Vera Inst. of Justice, People in Prison in 2018, at 1–2 (Léon Digard,

ed., 2019), available at https://www.vera.org/downloads/publications/people-in-prison-in-2018-
updated.pdf (noting a 1.8 percent drop in prisoners but also noting the drop is largely
attributable to reductions in four states and federal prisons, while “[t]he number of people
in prison increased in 19 states”).

18 Nazgol Ghandnoosh, Minimizing the Maximum: The Case for Shortening All Prison
Sentences, in Smart Decarceration: Achieving Criminal Justice Transformation in the 21st
Century 137, 139 (MatthewW. Epperson & Carrie Pettus-Davis, eds., 2017). See also Malcom
C. Young,Why “Tweaking Around the Edges”Won’t ReduceMass Incarceration, The Crime
Report (May 2, 2019), available at https://thecrimereport.org/2019/05/02/why-tweaking-around-
the-edges-wont-reduce-mass-incarceration/.

19 Federal Bureau of Investigation, Estimated Violent Crime Total, Uniform Crime Reporting
Statistics, available at https://ucrdatatool.gov/Search/Crime/State/TrendsInOneVar.cfm
(select “United States-Total” in the dropdownmenu labeled “a.”; click “Get Table”) (showing
that violent crimes peaked in 1992 at 1,932,274 and was at its lowest in 2014 (the last year for
which data is available) at 1,197,987).

20 Jennifer Bronson & E. Ann Carson, U.S. Dep’t of Justice, Prisoners in 2017, tbl. 2 (2019) with
Heather C. West & William J. Sabol, U.S. Dep’t of Justice, Prisoners in 2007, tbl. 2 (2009).

21 Id.
22 Ashley Nellis, The Sentencing Project, Still Life: America’s Increasing Use of Life and Long-

Term Sentences 7 fig.1, 9 (2017), available at https://www.sentencingproject.org/publications/
still-life-americas-increasing-use-life-long-term-sentences/ (showing that 142,727 people were
serving life sentences in 2008 while 161,957 people were serving life sentences in 2016, and
stating that 53,290 people were serving life sentences without parole in 2016); Ashley Nellis,
The Sentencing Project, Life Goes On: The Historic Rise in Life Sentences in America 1
(2013), available at https://www.sentencingproject.org/wp-content/uploads/2015/12/Life-Goes-
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convicted of manslaughter or murder served, on average, 9.2 years; by 2004,
that figure had increased to 14.27 years.23During that same period, time served
for rape increased from 5 to 8 years, for robbery from 3.5 to 5 years,24 and for
drug offenders from 22months to 62months; by 2017 there were nearly 11 times
as many drug offenders in prison as there were in 1980.25

Compare these figures to what has been going on in Western Europe,
which demographically and politically is the polity most comparable to the
United States. The number of people detained prior to trial in the twenty-
sevenmember states of the European Union is roughly one-third the number
of pretrial detainees in the U.S., despite the fact that the EU has a population
150million greater than ours; in Germany, for instance, only 3 to 5 percent of
arrested individuals are remanded to custody.26 And our overall post-
conviction imprisonment rate is at least six times that of Western
Europe’s:27 the rate per 100,000 of countries like Germany, France, and
the Netherlands is below 100, and in the United Kingdom in the low one-
hundreds.28 Even the rates of most eastern European countries are less than
half of ours.29 To get our pace of imprisonment anywhere near that of
Western Europe’s, we’d have to release 1.8 million inmates.30

Our penalty structure is also much harsher than that of most Western
European countries. We have the death penalty in twenty-eight states,31 while
European countries have banned capital punishment.32 While the practice has
recently been curbed, we still allow life sentences for juveniles.33 Europe does

On.pdf (stating that in 2008 there were 40,174 individuals serving life sentences without
parole).

23 Steven Raphael & Michael A. Stoll, Why Are So Many Americans in Prison? 50–51 (2013).
24 Allen J. Beck & Alfred Blumstein, Trends in U.S. Incarceration Rates: 1980–2010 28 (2012).
25 The Sentencing Project, Trends in U.S. Corrections 3 (2017), available at http://sentencing

project.org/doc/publications/inc_Trends_in_Corrections_Fact_sheet.pdf.
26 Christine Morgenstern, Alternatives to Pre-trial Detention (Gerben Bruinsma & David

Weisburd, eds., 2014), available at https://research-paper.essayempire.com/examples/alterna
tives-to-pre-trial-detention-research-paper/.

27 Walmsley, supra note 1, at 12–13 tbl.4.
28 Id.
29 Id. at 14.
30 Kevin Reitz, American Exceptionalism in Crime and Punishment—Broadly Defined, in

American Exceptionalism in Crime and Punishment 1, 4 (2018).
31 States With and Without the Death Penalty, Death Penalty Information Center (January,

2021), available at https://deathpenaltyinfo.org/state-and-federal-info/state-by-state.
32 Charter of Fundamental Rights of the European Union, art. 2, available at www.europarl.eu

ropa.eu/charter/pdf/text_en.pdf (banning the death penalty in member states).
33 Graham v. Florida, 130 S.Ct. 2011, 2015 (2010) (stating that seven jurisdictions permit life

without parole for juvenile offenders for homicide crimes and thirty-seven states, the District
of Columbia, and the Federal Government permit sentences of life without parole for
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not.34 While 10 percent of our adult prisoners are serving life sentences (repre-
senting more than the entire American prison population in 1970),35 a few
European countries—Portugal, Spain, and Norway—do not allow life sen-
tences even for adults.36 In most other European countries the percentage of
life sentences ismuch lower than 10 percent—in France, for instance, it is about
0.8 percent, in Germany 3 percent, and in Italy 5 percent.37 Moreover, in those
European countries that have life sentences, virtually none recognizes life
without parole (LWOP). In contrast to our prolific use of LWOP, judicial
reconsideration of a life sentence is usually required after a relatively “short”
period of time—ten years in Belgium, fifteen years in Austria, Germany,
Luxembourg, and Switzerland, and eighteen years in France, although in
most of these countries judges individualize the minimum sentence, so it varies
from case to case.38 In practice, most prisoners are released well ahead of the full
life sentence. In Austria for instance, 75 percent are released at fifteen years;39

similarly, in Ireland a “mandatory” life sentence usually amounts to fifteen
years.40

That pattern is followed for lesser sentences as well. In countries like
Germany and the Netherlands, only about 30 percent of convicted offenders
receive a prison sentence, compared to 70 percent in the U.S. And the average

a juvenile non-homicide offender in some circumstances). Miller v. Alabama, 467 U.S. 460
(2012), declared mandatory life without parole sentences unconstitutional, but life sentences
with parole for that group are still permissible, and ten years ago roughly 7000 juveniles were
serving such sentences. Ashley Nellis & Ryan S. King, No Exit: The Expanding Use of Life
Sentences in America 3, 17–25 (2009), available at www.sentencingproject.org/doc/publica
tions/publications/inc_ noexitseptember2009.pdf.

34 Connie de la Vega & Michelle Leighton, Sentencing our Children to Die in Prison: Global
Law and Practice, 42 U. San Fran. L. Rev. 983, 989 (2008) (reporting that 135 countries,
including every country in Europe, has expressly rejected life sentences for juveniles).

35 See The Sentencing Project, People Serving Life in Prison Exceeds Entire Prison Population
of 1970 (Feb. 20, 2020), available at https://www.sentencingproject.org/publications/people-
serving-life-exceeds-entire-prison-population-1970/.

36 FriederDünkel, Dirk van Zyl Smit &Nicola Padfield, Concluding Thoughts, in Release from
Prison: European Policy and Practice 395, 420 (Nicola Padfield, Dirk van Zyl Smit & Frider
Dünkel, eds., 2010) (hereafter European Policy and Practice).

37 Kim Reuflet, France, in European Policy and Practice, supra note 36, at 177 (indicating that
“about 500 prisoners are serving life sentences” out of a prison population of 62,700) and
Frieder Dünkel & Ineke Pruin, Germany, in European Policy and Practice, supra note 36, at
192–93 (1,973 prisoners serving a life sentence in a prison population of approximately 74,000)
and Alessandra Gualazzi & Chiara Mancuso, Italy, in European Policy and Practice, supra
note 36, at 266, 275 Table 11.2 (1,408 serving a life sentence out of a population of 26,587).

38 Dünkel, Zyl Smit & Padfield, supra note 36, at 408.
39 Karin Brickmüller & VeronikaHofinger, Austria, in European Policy and Practice, supra note

36, at 69 (Table 3.1.).
40 Thomas O’Malley, Ireland, in European Policy and Practice, supra note 36, at 238, 258.
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sentence in those countries is less than twelvemonths, compared to three years
in the U.S.41

1.2 why? crime, culture, and codes

The gap between United States and European incarceration rates is astonishing.
One explanation for these differences is our heightened crime rate. But it is a weak
one. As Nora Deimleitner has pointed out, “a number of sophisticated statistical
studies have shattered the myth that the United States and European countries
have dramatically different crime rates,” especially with respect to property
crime.42 Further, we are barely in the upper third of the pack in terms of simple
assaults and burglaries.43 In any event, our crime rate is nowhere near six times
that of European countries, the current differential in imprisonment rates.

A more plausible theory is that, compared to European countries, we suffer
proportionatelymore very-serious crimes than other types of crimes, whichmight
justify a greater proportion of longer sentences. For instance, if one compares
U.S. rates to those in EU nations, our homicide rate is nearly 30 percent higher
than that of the nearest country and five times higher than the average European
rate.44 Even so, our homicide rate expressed as a fraction of all violent crimes is
still less than 1 percent,45 far below the 10 percent-plus life-sentence rate. As
Tapio Lappa-Sepala concluded after an exhaustive statistical analysis, “in global
comparison, the extraordinarily highU.S. incarceration rate cannot be explained
by a higher victimization rate or by a higher homicide rate.”46

So crime rates are not the only, or even the main reason, for our gargantuan
incarceration numbers compared to Europe’s.47 Rather, it is highly likely that

41 Subramanian & Shames, supra note 13, at 9–10.
42 Nora V. Deimleitner, Is There a Future for Leniency in the United States Criminal Justice

System? 103 U. Mich. L. Rev. 1231, 1264 (2005).
43 Nick Cowen, Civitas: Inst. for the Study of Civil Soc’y, Comparisons of Crime in OECD

Countries 7–8 (2010), available at http://www.civitas.org.uk/content/files/crime_stats_oecd
jan2012.pdf; Office on Drugs and Crime, Burglary, United Nations, available at https://datau
nodc.un.org/data/crime/burglary.

44 Cowen, supra note 43, at 7–8.
45 For instance, in 2014, there were 11,961 homicides out of 1,197,987 violent crimes. Federal Bureau

of Investigation Uniform Crime Reports, available at https://ucr.fbi.gov/crime-in-the-u
.s/2014/crime-in-the-u.s.-2014/tables/expanded-homicide-data/expanded_homicide_data_table_8_
murder_victims_by_weapon_2010-2014.xls. See supra note 19 for method for accessing this cite.

46 Tapio Lappa-Sepala, American Exceptionalism in Comparative Perspective, in Reitz, supra
note 30, at 256.

47 National Research Council et al., The Growth of Incarceration in the United States:
Exploring Causes and Consequences 3 (2014). (“The best single proximate explanation of
the rise in incarceration is not rising crime rates, but the policy choices made by legislators to
greatly increase the use of imprisonment as a response to crime.”)
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distinctive American sociocultural factors—the nature of our democracy, our
individualist self-image, our religious and economic institutions, and our
history of racism—are the main culprits behind the incarceration plague.48

These aspects of American society—many of which have served us well in
some domains—have, in the criminal justice sphere, created a perfect storm of
punitiveness in the United States of the late twentieth and early twenty-first
centuries.

Perhaps first and foremost, there is our long history of populist democracy,
which differs in important respects from European democracy.
Comparativists contrast “liberal market economies,” of which the U.S. is
a prime example, and “coordinated market economies,” which predominate
in Europe. As developed by Michael Cavadino and James Dignan49 and
elaborated on by Nicola Lacey,50 a liberal market economy aims at a free-
market “characterized by vibrant economic and political competition in
a relatively regulatory-free world,” and thus tends to generate a distrust of
government intervention and produce adversarial and polarized legislatures
and bureaucracies.51 A coordinated market economy, in contrast, is more
heavily regulated, in an effort to please a wide array of groups; it tends to be
associated with proportional representation and multiparty governance.52 The
cacophony of parties in the latter type of system requires significant comprom-
ise and consensus building, and usually results in center-left governments with
generous welfare policies, because the center is controlled by a middle class
interested in robust social services.53

Following Lacey, Andrew Taslitz has argued that the impact of a European-
style coordinated economy and more diffuse democratic process on criminal
justice policies is at least threefold.54 First, “[t]he broad-based, coalitional
nature of the electoral system [in Europe] . . . makes it harder for any one
social group to use criminal justice as a way to wage war on another such

48 See Christopher Slobogin, How Changes in American Culture Triggered
Hyper-Incarceration: Variations on the Tazian View, 58 Howard L. J. 305, 317–31 (2015).

49 Michael Cavadino & James Dignan, Penal Systems: A Comparative Approach (2006).
50 Nicola Lacey, The Prisoner’s Dilemma: Political Economy and Punishment in

Contemporary Democracies (2008).
51 Andrew E. Taslitz, The Criminal Republic: Democratic Breakdown as a Cause of Mass

Incarceration, 9 Ohio St. J. Crim. L. 133, 157–58 & 160 (2011) (noting that a “winner-take-all
attitude leads the winning party to seek to dominate all level of policymaking while it has
control,” including the appointment of bureaucrats, who are “seen as less an independent
stable, professional source of policy input than servants of the governing party’s will”).

52 Id. at 153–54. (“Even right-leaning [coordinated market economy] governments are more
likely to be left of what constitutes the center in the United States.”)

53 Id.
54 Id. at 156.
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group.” Second, the same coalition-seeking reduces the ability of any given
party to control policymaking, which, together with a greater trust in govern-
ment generally, increases deference to relatively lenient criminal justice
experts. Third, “[t]he more generous welfare state . . . reduces poverty, social
isolation, and other arguably criminogenic social situations,” reducing the
necessity of harsh punishment policies. The result, borne out by data compar-
ing criminal justice systems in liberal market and coordinated market econ-
omies, is less severe punishment.55

A nay-sayer might note that we had a two-party, highly populist system
before 1970, and yet our incarceration rates at that time were European-like.
What changed? Here crime rates do play a role, but not in the direct fashion
some surmise. Due to the huge influx of baby boomers, the expansion of drug
markets, and various other factors, the number of index crimes in the United
States more than doubled between 1960 and 1972.56 Not surprisingly, crime
became more salient to the American public during that time.57 The media
added fuel to the fire, reporting not only increases in crime but also exaggerat-
ing its impact.58 Even today, with crime rates receding, Americans perceive
offending to be on the upswing because of what they see and hear on TV,
radio, newspapers, and the Internet,59 most recently as amplified through
a presidential emphasis on “law and order.” The way in which our political

55 Id. (citing Lacey, supra note 50, and Michael Tonry, Punishment Policies and Patterns in
Western Countries, in Sentencing and Sanctions in Western Countries 3, 3–28 (Michael
Tonry & Richard S. Frase, eds., 2001)).

56 In 1960, the FBI reported 2,019,600 index crimes; by 1972 the number was 5,891,924. FBI, U.S.
Dep’t of Justice, Crime in the United States 1972: Uniform Crime Reports 61 tbl.1 (1973). See
also Satoshi Kanasawa, When Crime Rates Go Down, Recidivism Rates Go Up, Psychology
Today (August 24, 2008), available at www.psychologytoday.com/blog/the-scientific-
fundamentalist/200808 (“Crime rates increased in the 1970s . . . as the baby boomers became
young adults”); Lawrence Rosenthal, Pragmatism, Originalism, Race and the Case against
Terry v. Ohio, 43 Tex. Tech. L. Rev. 299, 304 (2010). (“There is something approaching
a consensus among criminologists that the crime spike of the late 1980s and early 1990s was
a function of the introduction of crack cocaine into major cities.”)

57 Search of Gallup Poll Public Opinion Database, Scholarly Resources, Wilmington, Del.
(accessed August 12, 2014), available at http://brain.gallup.com/home.aspx (noting that in
October 1951 1 percent of respondents thought crime was the most important issue facing
the United States, while in January 1994, 49 percent of respondents ranked crime the most
important noneconomic problem facing the United States).

58 Crime on the Rise?: Public Perception of CrimeOut of Sync with Reality, The Crime Report,
Nov. 10, 2008, available at www.utexas.edu/features/2008/11/10/crime/ (noting that, while
today “crime is a staple topic of media coverage and political campaigns,” prior to the 1960s
it was not, and quoting a criminologist to the effect that “mass media” was a principal, and
misleading, source of the public’s information about crime).

59 Gallup, AmericanConcerns about National Crime Abating, Nov. 17, 2018, available at https://
news.gallup.com/poll/244394/americans-concerns-national-crime-abating.aspx (noting that,
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system parlays this state of affairs into higher incarceration rates is well-known.
In the United States at both the federal and state levels, tough-on-crime
rhetoric is seen as an electoral no-brainer, with candidates from both parties
trying to outdo one another in convincing the public how outraged they are by
criminal conduct.60

But it is in comparing our experience with Europe’s reaction to influxes of
crime that the impact of our unique political culture becomes apparent.
Crime rates during the 1960s and 70s increased even more rapidly in Europe
than they did in the U.S.61 And Europeans too are assaulted by media reports
about crime, reports that leave them feeling as insecure as Americans.62 Yet
crime has not become the political football it did in the United States, where
it was a central theme in the 1968 elections that presaged hyper-incarceration
and has often figured prominently in subsequent federal and state campaigns
as well.63 In Europe, as JamesWhitman has observed, politicians are as likely
to engage in debates about prison reform and the rights and dignity of
convicts as they are to inveigh against the criminal element.64 I had
a similar experience; I took a class of American students I taught in

between 2017 and 2018, there was a decrease from 60 percent to 50 percent in those who
believe that the crime problem is “very serious” or “extremely serious” but that, over the past
twenty years, a majority of Americans have consistently said that crime is worse than the year
before, in contrast to the actual decrease in crime rates over that period).

60 Katherine Beckett & Theodore Sasson, The Origins of the Current Conservative Discourse
on Law and Order 44, 50, in Defending Justice, The Rise of the Modern “Tough on Crime”
Movement (2005), available at www.publiceye.org/defendingjustice/pdfs/chapters/tough
crime.pdf (arguing that, beginning in the 1960s, conservative politicians have “worked . . . to
alter popular perceptions of crime . . . and to promote policies that involve ‘getting tough” and
‘cracking down,’” as part of a larger effort to increase votes, and documenting how, observing
the success of this move, Democrats jumped on “the law-and-order bandwagon”); David
Garland, The Culture of Control: Crime and Social Order in Contemporary Society 133
(2001). (“Many of the laws passed in the 1990s—Megan’s law, Three Strikes, sexual predator
statutes, the reintroduction of children’s prisons, paedophile registers, and mandatory
sentences – . . . are designed to be expressive, cathartic actions, undertaken to denounce the
crime and reassure the public.”)

61 Michael Tonry, Sentencing in America, 1975–2025, 42 Crim. & Just. 141, 184–85 (2013) (“All
wealthy developed countries except Japan experienced steep rises in crime rates, including
homicide rates, from the 1960s to the 1990s, but only a handful adopted harshly punitive
criminal justice policies: the United States during the tough on crime period, England and
Wales after 1993, and New Zealand since the late 1990s”) (citations omitted).

62 See generally, Goradz Meško et al., Crime, Media and Fear of Crime (2009), available at
www.academia.edu/1470327/Crime_media_and_fear_of_crime (discussing media coverage
of crime in several European countries and noting, inter alia, that reporting on crime in
Germany doubled between the early 1950s and the mid-1990s).

63 See Beckett & Sasson, supra note 60.
64 See James Q. Whitman, Harsh Justice: Criminal Punishment and the Widening Divide

between America and Europe 76 (2003) (recounting the French response to a prison scandal,
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Dublin, Ireland in 2000 on a field trip to the national Parliament, where the
leader of the “conservative” party expressed amazement that the United
States still had the death penalty and three-strikes laws, and emphasized
that his party favored rehabilitative programs for prisoners (“otherwise,
what’s the point?”).

The differences between the relatively adversarial nature of our system and
the more coalitional, inclusive nature of European governments helps explain
these different political repercussions of rising crime. In part because of
Europe’s less populist background, politicians are less likely to have a knee-
jerk reaction to the latest crime or crime wave, whether or not manufactured
by the media.65 Furthermore, coordinated economies are more likely to rely
on experts in criminal justice matters.66 Indeed, in some European countries
criminal statutes are drafted not by legislators or their aides but by unelected
scholars, who are less likely to be influenced by the public’s moods.67 In
contrast to all of this, our political system feeds punitive attitudes,
a tendency in full flower during the recent Trump administration with respect
to immigrants, inner city crime, and protesters.

Excessive punitiveness is also likely to accompany a second aspect of
American-style democracy. Most states have carried populism to its logical
end by requiring the election of judges and prosecutors,68 a phenomenon that
is unheard of in Western Europe.69 Unfortunately, considerable research
shows that both judges and prosecutors change their behavior, in a more

in which “French politicians of all major tendencies, and in every branch of French govern-
ment, vied with each other over the issue of prison reform [and] entered into a contest to show
who had the deeper commitment to making punishment more humane”) (emphasis in
original).

65 Id. at 15 (“For the most part, . . . American-style politics has failed to exert an American-style
influence on German or French criminal justice,” in large part because of the “success of
bureaucratic control”).

66 Taslitz, supra note 51, at 186–87.
67 Markus Dirk Dubber, The Promise of German Criminal Law: A Science of Crime and

Punishment, 6German L. J. 1049, 1051 (2005) (noting that the German system of criminal law
has been “assembled by generations of scholars and their stables of assistants”).

68 David E. Pozen, The Irony of Judicial Elections, 108Colum L. Rev. 265, 266 (2008) (“roughly
90 percent of state general jurisdiction judges are currently selected or retained” through an
election process); Robert L. Misner, Recasting Prosecutorial Discretion, 86 J. Crim. L. &
Crimin. 717, 734 (1996) (95 percent of state prosecutors are elected).

69 Mary L. Vulcansek, Appointing Judges the EuropeanWay, 34 Ford. Urb. L. J. 363, 368 (2007)
(noting that “continental Europe” has “three models for naming judges: civil service, shared
appointment, and shared appointment with partisan quotas”); Micah S. Myers, Prosecuting
Human Rights Violations in Europe and America: How Legal Structure Affects Compliance
International Obligations, 25 Mich. J. Int’l L. 211, 238 (2003). (“European prosecutors are
selected largely on the basis of competitive examinations, which helps ‘insulate [them] from
political influence’”).
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punitive direction, near election time.70 In Europe, in contrast, professional
bureaucracies are insulated from retributive demands from the public because
they are not subject to the beck and call of the populace, which may be
uninformed or reacting to the most recent media-driven crisis.71 Prosecutors
in Europe are also professionalized in a way that has no counterpart in the
United States.72

Of course, we have been electing judges and prosecutors for some time, well
before the punitive upsurge. But again, our willingness to subject the justice
system to popular vote has grown appreciably in the last quarter-century. As
Matthew Streib noted in 2007, since the mid-1980s,

Judicial elections have changed immensely, perhaps more so than elections
for any other office. Once compared to playing a game of checkers by mail,
many of today’s judicial races are as rough and tumble as any congressional
election. As one observer famously remarked, judicial elections are getting
“noisier, nastier, and costlier.” Candidate spending in judicial elections, both
at the supreme court and intermediate appellate levels, has skyrocketed.
Interest groups and political parties, recognizing the extreme importance of
electing judges who support their views, are becoming more active.73

The pace described by Streib has accelerated in the past decade and a half. In
2000, contested campaigns figured in only four of eighteen state supreme court

70 Gregory A. Huber & SanfordC. Gordon, Accountability andCoercion: Is Justice BlindWhen
It Runs for Office?, 48 Am. J. Pol. Sci. 247 (2004) (documenting a 30 percent increase in
expected sentence length from the first to the last day of a judge’s term in Pennsylvania, at
which time they stand in noncompetitive retention elections); Jason J. Czarnezki, Voting and
Electoral Politics in the Wisconsin Supreme Court, 87Marq. L. Rev. 323 (2003) (finding that
justices are less likely to protect defendant and prisoner rights once they have experienced
elective politics); Melissa Bann Hall, Justices As Representatives: Elections and Judicial
Politics in the American States, 23 Am. Pol. Q. 485, 495–97 (1995) (finding that state judges
are more likely to uphold death sentences in last two years of their term);
Siddhartha Bandyopadhyay & Bryan C. McCannon, The Effect of the Election of
Prosecutors on Criminal Trials 161 Public Choice 141, 155 (2014) (finding that “when reelec-
tion pressures are strong, prosecutors increase the number of cases taken to trial and plea
bargain less”).

71 See Myers, supra note 69. Cf. Joel D. Aberbach, Robert D. Putnam & Bert A. Rockman,
Bureaucrats and Politicians in Western Democracies 94–95 (1981) (noting the “startling”
difference between American bureaucrats, who see their role as furthering political aims,
and European bureaucrats, who do not).

72 Mirjan Damas̆ka, Structures of Authority and Comparative Criminal Procedure, 84 Yale L. J.
480, 512 (1975). (“In most American states, public prosecutors are locally elected officials with
surprisingly great and virtually uncontrolled authority . . . . [H]ierarchical subordination is
negligible by continental [European] standards.”)

73 Matthew J. Streib, The Study of Judicial Elections, in Running for Judge: The Rising Political,
Financial, and Legal Stakes of Judicial Elections 2 (Matthew J. Streib, ed., 2007).
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elections; by 2006, they occurred in ten out of eleven.74 Negative campaign ads
and attacks on candidates by opposing candidates increased significantly during
that period.75 The Supreme Court’s 2010 decision inCitizens United v. Federal
Election Commission76 undoubtedly stoked the flames, as evidenced by the fact
that spending on state judicial elections more than doubled between 2007–08
and 2011–12,77 and has continued unabated since.78 Prosecutorial elections are
not likely to be as fiery, but they too hardly reflect deliberative democracy.
According to RonaldWright, “when it comes to the prosecutor, one of the most
ubiquitous and powerful figures to appear regularly on the ballot, we relymostly
on anecdotes.”79 Progressive prosecutors have been able to win elections in
recent times, but they are few and far between and have to fight an uphill battle
against a variety of interest groups.80

A related but separate phenomenon is the common American attitude
toward the causes of human behavior. We pride ourselves on our individual-
ism, which posits that people, not situations, are responsible for criminal
acts. This again can be attributed in part to our “liberal market economy”—
another way of describing relatively uncabined capitalism. Compared to
coordinated economies, where there is a widely held view that the criminal
system is in many ways simply an extension of the welfare system, aimed at
those who act out antisocially,81 a regime driven by a market economy is
epitomized by lower welfare levels and a lack of effort to ensure economic

74 James Sample et al., The New Politics of Judicial Elections vi (2006), available at
www.followthemoney.org/press/Reports/200705171.pdf.

75 Id.
76 558U.S. 310 (2010) (holding that a federal statute barring independent corporate expenditures

for electioneering violated the First Amendment).
77 Brennan Center for Justice, New Politics of Judicial Elections, 2011–2012 (Oct. 23,

2013), available at www.brennancenter.org/publication/new-politics-judicial-elections-2
011-12.

78 Douglas Keith, Patrick Berry & Eric Velasco (Brennan Center for Justice), The Politics of
Judicial Elections, 2017–2018 (Dec. 11, 2019), available at https://www.brennancenter.org/our-
work/research-reports/politics-judicial-elections/2017-18. (“While elections during this period
broke few of the spending and other records set in recent years, many of the worst features of
modern judicial elections appear here to stay.”)

79 Ronald F. Wright, How Prosecutor Elections Fail Us, 6 Ohio St. J. Crim. L. 581, 590 (2009).
80 Rashad Robinson, The People Who Undermine Progressive Prosecutors, N.Y. Times (June 11,

2020) (“police departments and unions, as well as . . . judges, lawmakers and even some
corporations . . . have used their power to prevent these [progressive] prosecutors from doing
their jobs”).

81 Richard Wike, PEW Research: Five Ways Americans and Europeans are Different (April 29,
2016), available at https://www.pewresearch.org/fact-tank/2016/04/19/5-ways-americans-and-
europeans-are-different/ (survey indicating that Americans are much less likely than
Europeans to want the government to “play an active role in society to guarantee that nobody
is in need”).
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equality.82 It also tends to be associated with a dog-eat-dog, laissez-faire,
winner-or-loser ethos.83 Translated to the criminal justice context, one can
imagine how people immersed in our political economy are more likely to
attribute crime and its close associate—poverty—to individual choice rather
than to mitigating circumstance;84 likewise, they are more likely to see
a person who offends as an “outsider” not worthy of empathy.85

Retributivism—the idea that offenders should get what they deserve—is
a perfect fit in such a society, as are determinate sentences based on just
desert.86

Again, however, this homo economicus mindset would seem to describe the
United States throughout its history. It must also be noted that retributivist
dispositions do not have to be harsh; deserved punishment can be short.87

Before drawing a connection between our individualist tendencies and hyper-
incarceration, some explanation of why it blossomed only after the 1960s is
needed.

That something else was the resurgence of conservatism in the 1970s,
a movement that parlayed a number of traditional American values into
a concerted campaign against the “criminal element.” The adversarial
American political system was the perfect vehicle for bringing this campaign
to fruition. As Thomas and Mary Edsall demonstrate, “[c]onservatives, mostly
Republicans, recognized in the 1960s that ‘tough on crime’ policies could be
used as ‘wedge issues’ to separate white and working class Americans from

82 Taslitz, supra note 51, at 159 (stating that liberal market economics tend to be associated with
“a relatively weaker welfare state and a less coordinated state commitment to maintain worker
skills,” as well as “more poverty and life-course economic instability”).

83 Id. at 160 (describing “winner-take-all attitude”).
84 Id. at 312 (reporting survey results showing that Europeans are much more likely than

Americans to believe that “success is determined by forces outside their control”).
85 Incheol Choi & Richard E. Nisbett, Situational Salience and Cultural Differences in the

Correspondence Bias and Actor-Observer Bias, 24 Personality & Soc. Psychol. Bull. 949 (1998)
(describing a cognitive bias known as “fundamental attribution error” or “observer bias” that
attributes behavior to internal rather than external causes and finding that this bias is more
likely to be found among Americans); Whitman, supra note 64, at 20 (arguing that using
punishment to degrade others to make them feel “inferior, lessened (and) lowered,” is a key
difference between American and European approaches to criminal punishment).

86 For a description of retributivism and determinate sentencing, see Robert Pugsley,
Retributivism: A Just Basis for Determinate Sentences, 7 Hofstra L. Rev. 379, 398 (1979).
(“Retributivism affirmatively supports determinate sentencing schemes because articulable,
narrowly drawn sentencing ranges can be derived from ascertaining what an offender deserves
for committing a particular type of offense.”)

87 For instance, Andrew Von Hirsch, one of the progenitors of modern retributivism, proposed
a maximum sentence of five years for first offense homicide and a maximum of three years for
all other serious crimes. Andrew Von Hirsch, Censure and Sanctions 36–46 (1993).
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their traditional support of liberal politicians.”88 A key avenue for creating this
wedge was the rejuvenation of American individualism. For instance, one
2003 poll indicated that the percentage of Americans who believed that
success is determined by forces outside their control had fallen from 41 percent
in 1988 to 32 percent by the time of the poll, whereas the opposite trend was
found in Germany.89

Religious attitudes—in particular, those held by sects with a strong indi-
vidualist orientation—were another phenomenon the conservative movement
exploited. There is no doubt that the United States is more religious than
Europe. In most European countries, even heavily Catholic ones like Spain
and Italy, less than 25 percent of the population says that religion is important
to them.90 Fewer than 10 percent of citizens in Germany, the Netherlands,
Sweden and Denmark attend church services once a month or more.91 In the
U.S., in contrast, more than half say a belief in God is important to them and
more than half attend church.92 Although Christianity certainly has its forgiv-
ing elements, many American Christians, especially those of the evangelical
stripe, believe strongly in the concept of evil, the need to exact vengeance, and
the importance of expressing moral outrage at criminals.93 Fundamentalist
Christians “equate criminal behavior with sinful behavior,” leading them to
endorse “the view that crime results from the defendant’s character and not
from unfortunate or unjust circumstances.”94Rather than an attitude of “there
but for the Grace of God go I,” their reaction to crime, especially if they see

88 Thomas Edsall & Mary Edsall, Chain Reaction: The Impact of Race, Rights and Taxes on
American Politics (1991). See also, Beckett & Sasson, supra note 60, at 49–51.

89 John Mickelthwait & Adrian Wooldridge, The Right Nation 312 (2004). Since the 2008
economic crash, Americans’ willingness to attribute poverty to moral fault rather than
devastating events has lessened considerably. Patrick O’Connor, Attitudes toward Poverty
ShowDramaticChange,Wall St. J. (June 24, 2014) (description of poll showing that 46 percent
of Americans today attribute poverty to circumstances rather than attitude, and that the
increase occurs among Republicans and independents as well as Democrats), available at
http://blogs.wsj.com/washwire/2014/06/20/attitudes-toward-poverty-show-dramatic-change-ws
jnbc-poll/. Perhaps that change in attitude, whichmight be accelerated by the economic crisis
precipitated by the pandemic, presages a more lenient attitude toward crime.

90 Pew Research Report, The American-Western European Values, Feb. 29, 2012, available at
http://www.pewglobal.org/2011/11/17/the-american-western-european-values-gap/.

91 Noelle Knox, Religion Takes a Back Seat in Western Europe, USA Today, Aug. 8, 2005
(chart), available at http://usatoday30.usatoday.com/news/world/2005-08-10-europe-religion-
cover_x.htm.

92 Id.; see also, Wike, supra note 81 (indicating that “religion is significantly less important to
Europeans than to Americans”).

93 Mickelthwait & Wooldridge, supra note 89, at 326. (“America’s religiosity has encouraged
Americans to see problems in terms of individual virtues and vices.”)

94 James D. Unnever & Frances T. Cullen, Christian Fundamentalism and Support for Capital
Punishment, 43 J. Res. Crime & Delinq. 169, 171 (2006).
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God as angry or judgmental, is an “eye for an eye.”95 This view is consonant
with both the adversarialism of American populism and the individualistic
aspects of a liberal market economy.

Most important to the thesis developed here, this conservative brand of
religion has mushroomed over the past four decades, precisely the period of
hyper-incarceration. With the advent of the New Religious Right, the United
States is more religiously conservative now than it was in the 1960s, by a large
margin.96These conservative religious groups have been extremely effective at
raising money, using the media and lobbying elected officials.97 There is no
analogously strong political force in largely secular Europe.

Before leaving the liberal market economy theme, there is another, more
prosaic way capitalism may lead to harsher punishments. Because the
U.S. is a bastion of free enterprise, many Americans prefer private solutions
to government-initiated ones, even in arenas, like health care and educa-
tion, that are seen as quintessentially governmental endeavors in Europe. It
has only been in the past several decades, however, that we’ve begun
privatizing prison and jails, with imprisonment-enhancing consequences.
Companies like CoreCivic (formally the Corrections Corporation of
America) are taking over state prison systems, with the aim of expanding
them.98 As one spokesperson for the company said in explaining its con-
struction of three, at the time unnecessary, prisons in California: “If you
build it in the right place, the prisoners will come.”99 One stunning conse-
quence of this development is that states like Florida and Tennessee have
agreed to produce a certain number of prisoners per year or pay the private
facility for the empty beds, a surefire method of encouraging unnecessary

95 Christopher D. Bader et al., Divine Justice: The Relationship between Images of God and
Attitudes Toward Criminal Punishment, 35 Crim. J. Rev. 90 (2012).

96 Michael Hout, AndrewGreeley &Melissa Wilde, The Demographic Imperative in Religious
Change in the United States, 107 Am. J. Sociology 468, 468 (2001). (“The decline of the
‘mainline’ religious denominations and concomitant growth of more conservative denomin-
ations and sects has been among the major U.S. religious trends of the past 60 years or so.”)

97 See generally, WilliamMartin, With God on Our Side: The Rise of the Religious Right (2004)
(describing the increasing power of evangelical Christians, particularly from the 1960s through
2004). That power has increased in the past decade. See, e.g., Clyde Haberman, Religion and
Right-Wing Politics: How Evangelicals Reshaped Elections, N.Y. Times (Oct. 28, 2018).

98 The Sentencing Project, Private Prisons in the United States (Oct. 24, 2019), available at
https://www.sentencingproject.org/publications/private-prisons-united-states/ (“Since 2000,
the number of people in private prisons has increased 39.3%, compared to an overall rise in
the prison population of 7.8%”); Center for Law and Global Justice, U.S. Sentencing
Practices in Global Context 16 (2012) (noting that “[t]he rise of private prisons [has] contrib-
uted to the increase in lengthy prison terms,” in part because their owners fund “campaigns
and policies seeking longer criminal sentences and mandatory sentences”).

99 James A. Morone, Hellfire Nation: The Politics of Sin in American History 460 (2003).
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incarceration.100 Again, this relatively recent development could explain
some of the American-European divergence in punishment, because rela-
tively socialist Europe has for the most part maintained prisons as public
entities.101

Another aspect of American individualism is our strong commitment to
criminal procedure rights, including the right to jury trial, the right to confront
accusers, and the privilege against self-incrimination. William Stuntz has made
the counterintuitive argument that one cause of our increased imprisonment
rate and longer sentences has been our commitment to these strong procedural
protections for criminal defendants.102 According to Stuntz, the rights to a jury
and to confront one’s accusers in particular make trial so time-consuming that,
given their increasing caseloads, prosecutors have had to resort to plea bargain-
ing and guilty pleas as the main method of adjudicating criminal cases.103

Needing bargaining leverage to sustain this system, Stuntz continued, prosecu-
tors have lobbied for easy to prove crimes and heavy penalties, which legislators,
for reasons already alluded to, have been only too happy to enact.104

As a result, modern criminal codes have become bloated. For instance, in
many states proof that the defendant is anywhere near illicit drugs can result in
a very stiff sentence.105 These drug possession laws can also be used to prosecute

100 Andy Kroll, This is How Private Prison Companies Make Money Even When Crime Rates
Fall, Mother Jones, Sept. 19, 2013), available at http://www.motherjones.com/mojo/2013/09/
private-prisons-occupancy-quota-cca-crime (“In the Public Interest found that 41 of [contracts
with private prison companies] included occupancy requirements mandating that local or
state government keep those facilities between 80 and 100 percent full. In other words,
whether crime is rising or falling, the state must keep those beds full.”)

101 CodyMason, International Growth Trends in Prison Privatization 2 (2013), available at http://
www.sentencing project.org/doc/publications/inc_International%20Growth%20Trends%20i
n%20Prison%20Privatization.pdf (noting that most private prison growth has taken place in
English-speaking countries).

102 Stuntz, supra note 8, at 257–74.
103 Id. at 235–36 (noting the huge decrease in criminal trials in the 1970s and stating that the

Warren Court’s “law of criminal procedure raised the cost of policing and prosecution when
that cost was already too high”).

104 Id. at 264–67 (describing how “criminal liability rules grew broader, the number of overlapping
criminal offensesmushroomed, and the definition of crimes grewmore specific” (and thus easier
to prove), in part because these moves allowed legislators to look tough on crime and in part
because “broader and more specific substantive law was a means of inducing guilty pleas”). See
alsoWilliam J. Stuntz, The Pathological Politics of Criminal Law, 100Mich. L. Rev. 505, 533–39
(2001) (explaining why prosecutors lobby legislators for more and easier-to-prove crimes and
stating that the “single most important feature of the existing system for defining criminal law” is
that “legislators have good reason to listen when prosecutors urge some statutory change”).

105 Stuntz, supra note 8, at 267–68 (providing examples, including a case holding that conviction
for possession with intent to distribute and conspiracy to do the same is proven simply by
“some nexus between the defendant and the drugs”).
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people for suspected, but harder to prove, more serious crimes like robbery and
homicide.106 The reach of rape, theft, and fraud law has also expanded.107

If Stuntz’s diagnosis about the pathology of American crime definition and
prosecutorial-legislative interaction is correct,108 then our commitment to
defendant-oriented procedural protections as a method of ensuring fair punish-
ment has backfired. In most European countries, there are no all-lay juries,
making rules of evidence minimal, and the right to silence and prevent disclos-
ure of information to the court is much reduced.109 As a result, trials are a much
cheaper proposition and take place in virtually all serious cases, the most
importance consequence of which, for purposes of this book, is that judges
havemuchmore control over the adjudication and sentencing process.110While
some sort of plea bargaining system exists in most European countries,111 it does
not create the up-ratcheting of punishment that Stuntz describes in the United
States because judges, not prosecutors, are the primary power-brokers.112

106 Id. at 269.
107 Id. at 263–64.
108 For an article providing empirical support for Stuntz’s position, see Daniel P. Kessler & Anne

Morrison Piehl, The Role of Discretion in the Criminal Justice System, 14 J. L. Econ. & Org.
256 (1998) (finding, based on a study of prosecutorial behavior after the passage of California’s
three-strikes laws, that prosecutors not only sought longer sentences for those charged with
a third strike but also sought longer sentences for those charged with “similar crimes,” in
a process the authors call “prosecutorial maximization”). See also Paul J. Hofer, Has Booker
Restored Balance? A Look at Data on Plea Bargaining and Sentencing, 23 Fed. Sent’g Rep.
326, 329 (2011) (“stating that the Department of Justice ‘has sought more and harsher
mandatory sentencing laws ‘not because the enhancements are inherently just or required
for adequate deterrence, but precisely because higher sentences provide increased plea
bargaining leverage’”).

109 For a description of European models of criminal justice and recent trends toward “conver-
gence” of the inquisitorial/inquest and adversarial/contest traditions, see John D. Jackson,
The Effect of Human Rights on Criminal Evidentiary Processes: Towards Convergence,
Divergence or Realignment?, 68 Mod. L. Rev. 737, 740–43 (2005).

110 Mar Jimeno-Bulnes, American Criminal Procedure in a European Context, 21 Cardozo
J. Int’l & Comp. L. 409, 453 (2013) (noting that “a common aspect” of the plea bargaining
process that occurs in France, Germany, Italy, and Spain is that judges control the process,
and that such control “usually takes place at the appropriate hearing”).

111 See Maximo Langer, From Legal Transplants to Legal Translations: The Globalization of
Plea Bargaining and the Americanization Thesis in Criminal Procedure, 45Harv. Int’l. L. J. 1,
27, 63 (2004) (noting that numerous countries now allow plea bargaining, but concluding,
based on a survey of four continental and Latin American criminal justice systems, that
criminal procedure is “still overwhelmingly conceptualized around the model of the official
investigation,” which eschews guilty pleas and requires trial in most cases).

112 Jenia Iontcheva Turner, Judicial Participation in Plea Negotiations: A Comparative View, 54
Am. J. Comp. L. 199, 215–17 (2006) (describing the high degree of control German judges
have over charging, adjudication and sentencing decisions, and noting that the German
approach is representative of the “civil-law, inquisitorial criminal justice system” prevalent in
Europe).
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One potential counter to Stuntz’s thesis that heightened procedure causes
heightened punishment is that, from its inception, our Constitution has
provided for an adversarial rather than inquisitorial process. But the obvious
rejoinder is that those adversarial rights were not applied to the states, where
most criminal cases are tried, until the 1960s. That is when theWarren Court’s
incorporation of the guarantees found in the Fourth, Fifth, and Sixth amend-
ments changed the face of American criminal trials.113 That is when plea
bargaining took off.114 And, of course, that is when hyper-incarceration began.

Finally, a very important contributor to mass incarceration is America’s
disturbing attitude about race, a phenomenon that has deservedly received
much more attention since the death of George Floyd in May 2020 and the
resulting rejuvenation of the Movement for Black Lives. The percentage of
African-Americans in prison far outpaces their representation in the general
population, and that percentage has increased significantly since the 1960s.115

Compared to their proportion in the population, people of color are more
likely than whites to be stopped by police, arrested, convicted, and sentenced
to long terms. Not all of this can be attributed to racism of course. African-
Americans migrated to urban areas in huge numbers after War World II, and
their resulting ghettoization and poverty inflated their crime rate.116 As even
Paul Butler—long a critic of racialized policing, as well as an advocate for
abolishing prisons because of their impact on black people—has conceded,
“African Americanmen commit a disproportionate share of . . . serious crimes,
including homicide, assault, and robbery . . . .”117 But, as Butler also reminds

113 See Charles H.Whitebread &Christopher Slobogin, Criminal Procedure: An Analysis of Cases
andConcepts 2 (7th ed. 2020) (noting that theWarren Court found “virtually every Bill of Rights
guarantee pertaining to the criminal process. . . to be inherent in the due process of law and . . .

thus imposed on the states through incorporation into the Fourteenth Amendment”).
114 Albert W. Alschuler, Plea Bargaining and Its History, 79 Colum. L. Rev. 1, 38–39 (1979)

(noting that, while guilty pleas have been a predominant aspect of the American system for
decades, “[a] major effect of the ‘due process revolution’ was to augment the pressures for plea
negotiation” and produce “more intense plea negotiation,” with the result that guilty pleas
increased significantly).

115 Michael Tonry, Malign Neglect: Race, Crime, and Punishment in America vii (1995). (“[B]y
1990 a quarter of young black males were in jail or prison, on probation or parole [and t]he
chance that a black male was in jail or prison was seven times that of a white male.”)

116 Stuntz, supra note 8, at 20–21 (noting, inter alia, that murder rates went up as the urban black
population increased).

117 Paul Butler, Chokehold: Policing Black Men 121 (2018). According to the Department of
Justice, blacks are arrested for violent crime (defined as homicide, robbery, and aggravated
assault) far more often than whites, relative to their proportion in the population. In 2018,
whites, who comprised about 60 percent of the population, committed approximately 288,620
violent crimes, while blacks, comprising about 13 percent of the population, committed
approximately 187,000 violent crimes. Department of Justice, Estimated Numbers of
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us, structural disadvantages for people of color, including outright racism,
help explain this difference.

More importantly, a tempered response to black crime that recognizes these
disadvantages and prejudices is usually a political non-starter in the United
States. As Taslitz noted, compared to coalitional societies, liberal market
economies tend to shut out minority groups that do not “play by the rules,”
at the same time those societies demonize them as prime causes of most social
ills, including crime.118 Further, urban minority groups have a hard time
exerting their influence on criminal law matters at the state or federal levels,
where “legislators from farm country, small towns, and white middle-class
neighborhoods” predominate.119

Of course, our country has been afflicted by racism since its birth, and
the political attributes described by Taslitz have also been with us for some
time. What racialized practices changed in a way that can help explain the
hyper-incarceration of the past fifty years? Here the work of Michelle
Alexander comes to the fore. Professor Alexander notes that the rise in
black incarceration rates from the late 1970s through the 1980s parallels the
hyper-criminalization of conduct associated with drug possession, and that
most of our drug crime policies came during the Nixon and Reagan
presidencies when Republicans were developing their Southern
strategy.120 From these types of observations, she argues that our so-called
“war on drugs” was, and still is, a cover for a continuation of the racially
tinged criminal justice practices of yesteryear, when blacks suspected of
crime used to be lynched or beaten rather than prosecuted in court. In
other words, she argues, incarceration for drug crimes has taken the place
of Jim Crow.121

The story of race and hyper-incarceration is undoubtedly more complicated
than simple unalloyed racism. For instance, both progressives and blacks
themselves lobbied for increased drug penalties during the last quintile of
the twentieth century, as a way of supporting struggling minority
neighborhoods.122 The important point for present purposes is that, for

Offenses by Offense and Race, 2018, available at https://www.ojjdp.gov/ojstatbb/crime/ucr.asp
?table_in=2.

118 Taslitz, supra note 51, at 161–62.
119 Id. at 143–73.
120 Michelle Alexander, The New Jim Crow 43–44 (2010). See also, Tonry, supra note 115, at

31–35 (arguing that the War on Drugs was probably planned, or at least predicted, to be a war
on poor racial minorities, particularly African-Americans).

121 Alexander, supra note 120, at 11 (“mass incarceration is, metaphorically, the New Jim Crow”).
122 See James Forman, Jr., Racial Critiques ofMass Incarceration: Beyond theNew JimCrow, 87

N.Y.U. L. Rev.21, 36–44 (2012) (describing “black support for punitive crime policy”).
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a host of reasons, changes in the way racial themes influenced formal policy
fed directly into harsh imprisonment policies.123 Europe, with less of a racial
history, simply could not emulate this pattern.

In short, several unique aspects of modern American culture—all of which,
with the obvious exception of racism, have their positive elements—have
contributed to our incarceration debacle. Their overall impact on criminal
justice has several manifestations. For example, in most states today sentence
lengths are essentially fixed at the front-end. Prodded by congressional largess
designed to encourage states to require that prisoners serve their “just” sentence,
in the 1990s almost thirty states adopted some form of “truth-in-sentencing” rule,
usually requiring that prisoners serve a minimum of 85 percent of their
sentence.124 Since the 1970s, American legislatures have also eagerly adopted
three-strikes laws and mandatory minimum sentencing provisions that leave no
discretion to judges, even for relatively minor crimes.125 Parole has either been
abolished or made nondiscretionary in most states.126 All of these practices have
led to longer sentences and more people in prison,127 and have provided

123 Anders Walker, The New Jim Crow? Recovering the Progressive Origins of Mass
Incarceration, 41 Hastings L. Q. 845, 866 (2014) (“the War on Drugs contributed directly to
the evil of mass incarceration. However, the origins of that war stemmed not simply from
a conservative conspiracy, as Alexander implies, but a complex set of concerns, including
a liberal desire to help minorities trapped in high-crime neighborhoods.”)

124 PaulaM. Ditton&Doris J. Wilson, Truth in Sentencing in State Prisons 3 (1999), available at
http://bjs.gov/content/pub/pdf/tssp.pdf (noting that twenty-eight jurisdictions implemented
truth-in-sentencing policies partially funded by federal grants).

125 U.S. Dept. of Justice, National Institute of Justice, “Three Strikes and You’re Out”: A Review
of State Legislation 1 (Sept.1997), available at https://ncjrs.gov/pdffiles/165369.pdf (stating that
between 1993 and 1995, twenty-four states and the federal Government enacted three strikes
laws); Jonathan Simon, Governing through Crime: How the War on Crime Transformed
American Democracy and Created a Culture of Fear 101 (2007) (describing the proliferation
of mandatory penalties and noting that it was part of a broader shift toward a “zero tolerance”
approach that applied to both severe and low-level crimes).

126 Between 1976 and 1999, parole was abolished in one-third of the states and discretionary
parole was severely reduced in most of the remaining states, so that more than three-quarters
of parole release dates are now essentially set at sentencing, varying only by good time credits.
Jeremy Travis & Sarah Lawrence, Urban Inst. Justice Policy Ctr., Beyond the Prison Gates:
The State of Parole in America 4–7 (2002).

127 William Spelman, Crime, Cash, and Limited Options: Explaining the Prison Boom, 8
Criminol. & Pub. Pol’y 29, 57 (2009) (study examining over thirty variables in multiple states
during the period 1977 to 2005 that found that a truth-in-sentencing policy (e.g., i.e., no
discretionary parole) was positively correlated with prison population); Susan Turner et al.,
The Impact of Truth-in-Sentencing and Three Strikes Legislation: Prison Populations, State
Budgets, and Crime rates, 11 Stan. L. & Pol’y Rev. 75, 75–76, 79 (1999) (finding that
implementation of the Truth-in-Sentencing and three strikes laws increased correctional
spending but did not appear to reduce violent crime); Mark Osier, Amoral Numbers and
Narcotics Sentencing, 47 Val. U. L. Rev. 755, 755 (2013). (“[T]he arbitrary mandatory
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prosecutors more leverage against criminal defendants during the plea bargain-
ing process.128

In Europe, in contrast, indeterminacy reigns. European countries have
resisted mandatory sentences except with respect to the most severe crimes,
have rejected stringent sentencing guidelines systems, and have retained
numerous early release mechanisms.129 That does not mean that our mid-
twentieth century system of indeterminate sentences would have prevented
hyper-incarceration. Research suggests that states that have abolished parole
and provided sentencing guidelines to judges have, on the whole, seen no
more prison growth than states that have maintained more indeterminate
regimes.130 Rather, the point is that in the types of sentencing systems that
have existed in the U.S. to date, the dynamics of modern American society
have produced policies that are responsible for astronomical prison growth
compared to those of other Western democracies.

A growing number of policymakers and commentators think pretrial deten-
tion and post-conviction incarceration rates are an acute problem. Those on
the left are most concerned about the human cost, not only to suspects and
offenders but to their families and their communities. In particular, these
critics point to the fact that a huge proportion of people of color are in prison—
at a rate roughly six times that of whites131—and to the disruption that

minimums and sentencing guidelines that rank-order the severity of crimes . . . have too often
created broad and often tragic outcomes in our society.”)

128 This dynamic is discussed further in Chapter 5. One diagnosis of mass incarceration is that
prosecutorial charging policies—in particular increased felony arrest filings—are the primary
“drivers” of incarceration rates. See John Pfaff, Locked In: The True Causes of Mass
Incarceration—And How to Achieve Real Reform 206 (2017). However, the data on which
that thesis relies have been called into question. Jeffrey Bellin, Reassessing Prosecutorial
Power Through the Lens of Mass Incarceration, 116 Mich. L. Rev. 835 (2018).

129 Ely Aharanson, Determinate Sentencing and American Exceptionalism: TheUnderpinnings
and Effects of Cross-National Differences in the Regulation of Sentencing Discretion, 76
L. & Contemp. Probls. 161, 166–175 (2013) (describing differences between the U.S. and
Europe in these three areas).

130 See, e.g., Kevin Reitz, Don’t Blame Determinancy: Incarceration Growth Has Been Driven
by Other Forces, 84 Texas L. Rev. 1787, 1794 (2006). (“The prison explosion in America has
occurred during a time period in which indeterminate sentencing remained the structure of
choice across the country.”) However, as Chapter 5 elaborates, Reitz may overestimate the
effect of indeterminate sentencing on prison growth.

131 Alexander, supra note 120, at 7–8, 43–44. The disparity holds true even when socio-economic
status is held constant. See National Research Council, supra note 47, at 5. (“Among white
male high school dropouts born in the late 1970s, about one-third are estimated to have served
time in prison by their mid-30s. Yet incarceration rates have reached even higher levels among
young black men with little schooling: among black male high school dropouts, about two-
thirds have a prison record by that same age—more than twice the rate for their white
counterparts.”)
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imprisonment causes to the families and neighborhoods from which they
came.132More generally, they emphasize the research that suggests the impris-
onment is itself criminogenic.133 Those on the right may have these reactions
as well,134 but are probably at least as concerned about the cost of prisons, jails,
and correctional staff.135 The money spent on the carceral state has quadru-
pled since the 1990s and now is undoubtedly over $70 billion a year;136 the
indirect costs of this prison boom have been estimated at over $500 billion
(about one-sixth of the gross domestic product).137 From a more philosophical

132 Nicole Lewis & Beatrix Lockwood, The Hidden Cost of Incarceration, N.Y. Times, Dec. 17,
2019 (stating that families spend $2.9 billion a year on commissary accounts and phone calls;
have to buy basic for prisoners; and pay about $13,000 in fines and fees per prisoner); Frederic
G. Reamer, On the Parole Board: Reflections on Crime, Punishment, Redemption, and
Justice 257 (2016) (“Incarceration is also strongly correlated with negative social and economic
outcomes for former prisoners and their families . . . Men with a criminal record often
experience reduced earnings and employment after prison . . . Fathers’ incarceration and
family hardship, including housing insecurity and behavioral problems in children, are
strongly related”); National Research Council, supra note 47, at 6. (“The partners and
children of prisoners are particularly likely to experience adverse outcomes if the men were
positively involved with their families prior to incarceration.”)

133 Michael Tonry, Less Imprisonment Is No Doubt a Good Thing, More Policing Is Not, 10
Criminology & Pub. Pol. 137, 137–38 (2011) (explaining that “[t]he effects of imprisonment on
individual deterrence are most likely perverse; people sent to prison tend to come out worse
and more likely to reoffend than if they had received a lesser punishment,” citing “tentative
but not yet conclusive” evidence that “imprisonment is criminogenic and increases released
inmates’ rates of reoffending”); Dan Nagin, Frank Cullen & Cheryl Lero-Jonson,
Imprisonment and Reoffending, in 38 Crime and Justice: A Review of Research 115
(Michael Tonry, ed., 2009) (same); William D. Bales & Alex R. Piquero, Assessing the
Impact of Imprisonment on Recidivism, 8 J. Experimental Criminol. 71, 98 (2012) (finding,
based on a study in Florida, that offenders released from prison committed more crime than
matched offenders released from community programs); see generally, Jennifer E. Copp, The
Impact of Incarceration on the Risk of Violence Recidivism, 103Marquette L. Rev. 775, 781–
87 (2020) (collecting studies, and concluding that “prison is not a particularly effective
intervention, as it has no deterrent effects after release—and may actually increase individ-
uals’ propensity of reoffending”).

134 See, e.g., Press Release, Law Enforcement Leaders to Reduce Crime & Incarceration, Law
Enforcement Leaders Urge President to Back Sentencing Reform, SpurnMore Incarceration
as Part of Anti-Crime Agenda (Feb. 13, 2017), http://lawenforcementleaders.org/wp-content
/uploads/2017/02/LEL-Report-Release.pdf.

135 See David Dagan & Steven Teles, Prison Break: Why Conservatives Turned against Mass
Incarceration (2016); Charlie Savage, Trend to Lighten Harsh Sentences Catches on in
Conservative Circles, N.Y. Times, Aug. 12, 2011.

136 Christina Henrichson & Ruth Delaney, The Price of Prisons: What Incarceration Costs
Taxpayers 2 (July 20, 2012), available at https://www.vera.org/downloads/Publications/price-
of-prisons-what-incarceration-costs-taxpayers/legacy_downloads/price-of-prisons-updated-ver
sion-021914.pdf ($60 billion); Lewis & Lockwood, supra note 132 ($80 billion).

137 Michael McLaughlin, Carrie Pettus-Davis, Derek Brown, Chris Veeh & Tanya Renn, The
Economic Burden of Incarceration in the U.S. 2 & 32 (Concordance Inst. for Advancing Soc.
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perspective, both those who believe punishment should focus on just desert
and those who are more utilitarian in orientation favor some degree of
decarceration.138 Sentencing reforms in “red states” such as Texas, Georgia,
and South Carolina,139 and the recently enacted First Step Act140—a biparti-
san bill passed by Congress in 2018 aimed at promoting early release for non-
violent offenders—are further evidence of this trend. Whatever the reason,
a consensus has built among policymakers that reducing the number of people
in prison is a critical objective, at least if it can be done without increasing the
danger to the public.

The public seems to agree. In a 2006 poll, only 38 percent of respondents
said that reducing the prison population was “very important” as a stand-alone
goal, while 81 percent considered “very important” the goal that “the punish-
ment fits the crime.”141 But by 2016, surveys showed that over 80 percent
favored reduction of prison populations as a primary goal of the criminal
justice system.142 And when given more context, the public’s attitudes toward
incarceration appear to be even more attuned to its negative aspects. In one
2012 PEW poll, 78 percent of respondents stated it would be acceptable to
reduce prison time for low-risk, nonviolent offenders to close budget
deficits,143 and over 80 percent believed that more money should be spent
on alternatives to prison for such offenders.144Well over a majority of respond-
ents in the same poll endorsed the following statement: “It does not matter
whether a nonviolent offender is in prison for 18 or 24 [or] 30months . . .What
really matters is that the system does a better job of making sure that when an
offender does get out, he is less likely to commit another crime.” In two polls of
Wisconsin citizens (a “purple” state) in 2012–13, a majority of respondents
supported early release for both nonviolent and violent offenders—at a point

Justice, Working Paper No. CI072016, 2016), https://joinnia.com/wp-content/uploads/2017/0
2/The-Economic-Burden-of-Incarceration-in-the-US-2016.pdf.

138 See generally, Tonry, supra note 133.
139 See generally Jessica Kelley & Arthur Rizer, Keep Calm and Carry on with State Criminal

Justice Reform, 32 Fed. Sent. Rep. 86 (2017).
140 H.R. 5682, 115th Cong. (2018), https://www.congress.gov/bill/115th-congress/house-bill/568.
141 Princeton Survey Research Associates International. The NCSC Sentencing Attitudes

Survey: A Report on the Findings 38 (2006).
142 SeeHolly Harris & Andrew Howard, Ryan’s Victory Trumps Justice Reform Opponents, The

Hill (Aug. 15, 2016, 4:51 PM), available at http://thehill.com/blogs/pundits-blog/crime/291500-
ryans-victory-trumps-justice-reform-opponents; see also Justin McCarthy, Americans’ Views
Shift on Toughness of Justice System, GALLUP (Oct. 20, 2016), available at http://www
.gallup.com/poll/196568/americans-views-shift-tough-ness-justice-system.aspx.

143 PEW Center on the States, Public Opinion on Sentencing and Corrections Policy in
America 5 (2012).

144 Id. at 1, 4, 7.
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halfway through their sentence no less—if the offender “can demonstrate that
he is no longer a threat to society.”145

Those types of sentiments cry out for some form of risk assessment.

1.3 the potential role of risk algorithms

Several worthy solutions to the mass incarceration problem have been pro-
posed and, in some states, they have been implemented. Prominent initiatives
include replacing cash bail with release on recognizance or some sort of
nonmonetary condition, shortening sentences either at the front end or
through early release, and creating more alternatives to jail and prison. The
latter development has been spurred in part through innovative funding
initiatives. For instance, California’s “realignment” policy of a decade ago
prohibited the use of state prisons for the purpose of confining certain categor-
ies of offenders, which created an incentive for localities to develop cheaper
options.146 In Minnesota, the state directly subsidized the development of
community-based programs and, partly as a result, has a much smaller prison
population and a much larger probation population than neighboring
Wisconsin, which still functions under vestiges of a truth-in-sentencing
regime.147

Despite their appeal, however, all of these initiatives have been difficult to
pull off. Within a few months of eliminating cash bail, the state of New York
passed a bill retracting many of the changes, after a reported spike in crimes.148

While several states have eliminated mandatory minima and softened other
sentencing schemes, judges and correctional officials have exercised their new
discretion under the influence of the same dynamics that brought us the
tough-on-crime movement at the end of the twentieth century; in the federal
system, after judges were freed from abiding by the relatively rigid federal

145 Michael O’Hear & Darren Wheelock, Imprisonment Inertia and Public Attitudes toward
“Truth-in-Sentencing,” 2015 BYU L.Rev. 257, 279. See also Colleen M. Berryessa, A Tale of
“Second Chances”: An Examination of U.S. Public Support for Early Release Mechanisms
that Reconsider Long-Term Prison Sentences tbl. 2 (forthcoming, 2021) (finding that
a substantial majority of those surveyed were in favor of early release even for violent offenders
and that a key reason for this stance is the supposition that the individual “is no longer or
unlikely to be a threat to public safety”).

146 For a description of realignment, see Michael O’Hear, The Failed Promise of Sentencing
Reform 171–91 (2017).

147 Id. 207–08.
148 Jamiles Lartey, New York Tried to Get Rid of Bail. Then the Backlash Came, Politico (Apr.

23, 2020), available at https://www.politico.com/news/magazine/2020/04/23/bail-reform-
coronavirus-new-york-backlash-148299.
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sentencing guidelines, sentences actually increased.149 While California’s
realignment policy did dramatically reduce the state prison population by
25 percent over a six-year period, it was the result of a unique set of circum-
stances, including a desperate economic situation and an extremely unusual
Supreme Court command that the state restructure its prisons;150 further,
many of the offenders who would have been sent to prison ended up still
being confined in local jail (often in worse conditions than in prison),151 and
over 10,000more should never have been incarcerated in the first place, since
they were there on “technical violations” of parole or probation that did not
involve a new crime.152

Another popular reform that has had more success focuses on extending
leniency to offenders convicted of nonviolent crimes. Prodded by the Justice
Reinvestment Initiative (JRI)—a public-private coalition of the Department of
Justice, the Pew Charitable Trust, the Center for State Governments, and the
Vera Institute for Justice that aims to shift money from prisons to community
programs—states like Texas, Georgia, and South Carolina have reduced sanc-
tions, accelerated probation and parole, and increased treatment programs for
lower-level offenders such as those charged with drug possession crimes.153 To
attract bipartisan support, however, these efforts aimed solely at the “low-hanging
fruit” ofminor offenders who ended up in prison, whichmeant that they had little
long-term impact on prison populations.154 During the period in which these

149 United States Sentencing Commission, Report on the Continuing Impact of United States
v. Booker on Federal Sentencing (Wash., D.C. USSC, 2012), Part C, 19.

150 The immediate triggering case was the Supreme Court’s decision in Brown v. Plata, 563U.S.
493 (2011), which held prison overcrowding in California and the state’s failure to provide
treatment for prisoners with mental illness violated the Eighth Amendment.

151 Abbie Vansickle & Manuel Villa, Who Begs to Go to Prison? California Jail Inmates,
available at https://www.themarshallproject.org/2019/04/23/who-begs-to-go-to-prison-
california-jail-inmates (April 23, 2019) (stating that, as a result of realignment, 175,000 people
were sentenced to county jails rather than penitentiaries and that many want to go back to the
penitentiaries, given horrific jail conditions, as evidenced in part by an increased death rate in
jails, increases in gang warfare, and inadequate funding).

152 Joan Petersilia, California’s Correctional Paradox of Excess and Derivation, 37 Crime & J.
207, 265–66 (2008) (stating that 20 percent of the 77 percent of prisoners returned for parole
violations were “administrative,” not criminal).

153 See James Austin et al., EndingMass Incarceration: Charting a New Justice Reinvestment 1, 6
(2013), http://sentencingproject.org/doc/publications/sen_Charting%20a%20New%20Justice
%20Reinvestment.pdf.

154 William J. Sabol &Miranda L. Baumann, Justice Reinvestment: Vision and Practice, 3 Ann.
Rev. Criminol. 317, 334 (2020). (“JRI could not achieve substantial reductions in prison
populations or significant cost savings because it did not deal with violent offenders or
those with long criminal histories (other than reserve prison space for them). . . . These are
not issues around which bipartisan compromise could have been easily forged within the
confines of the program.”)
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initiatives took hold only about 6 percent of state inmates and less than 2 percent
of federal inmates qualified as “unambiguously low-level” drug offenders,155

almost 80 percent of those serving time for a nonviolent offense actually were
classified as “serious” offenders and thus rendered ineligible for release,156 and
people convicted of violent crimes accounted for over two-thirds of state prison
growth.157 Expansion of the reforms to a greater number of “nonviolent”
offenders, much less violent offenders, has been successfully resisted.

As both the experience of reform states and the poll data indicate, real change
in incarceration practices will not occur unless politicians, government officials,
and the public have reasonable assurances that most of the individuals who are
meant to benefit from these types of reforms will not commit new serious
felonies. Even advocates for abolishing prisons always express the important
caveat that confinement needs to be retained for the “dangerous few.”158 Those
focused on civil liberties have an additional concern. They worry that, to the
extent these initiatives depend upon the subjective judgments of judges and
parole boards, the move toward unconditional pretrial releases, shorter sen-
tences, and intermediate dispositions will not be evenly distributed, but rather
disfavor people of color or others who fit certain stereotypes.159

Risk assessment instruments, or RAIs, can play a significant role in assuaging
these fears. As subsequent chapters will demonstrate, these instruments are
more accurate than unstructured assessments of risk. They permit decision-
makers to identify more precisely the risk posed by individuals, and thus can
mollify the public’s natural fear of decarceration. A comparison of bail reform
efforts in the adjoining states of New York and New Jersey makes the point. In
New York, as noted above, the legislature’s attempt at reform simply ended cash
bail for large categories of offenders. Jail populations plummeted, but police
reported that crime rates went up.160 While these crime statistics were probably

155 Eric L. Sevigny & Jonathan P. Caulkins, Kingpins or Mules: An Analysis of Drug Offenders
Incarcerated in Federal and State Prisons, 3 Criminol. & Pub. Pol’y 401, 418 (2004).

156 Bert Useem & Anne Morisson Piehl, Prison State: The Challenge of Mass Incarceration
60–61 (2008).

157 Marie Gottschalk, No Way Out? Life Sentences and the Politics of Penal Reform, in Life
Without Parole: America’s New Death Penalty? 227, 237 (Charles J. Ogletree & Austin Sarat,
eds., 2012).

158 Allegra M. McLeod, Prison Abolition and Grounded Justice, 62 UCLA L. Rev. 1156, 1168
(2015). (“Who and how many are the dangerous few? The answer to this question is by no
means self-evident but its complete and final resolution ought not to interfere with serious
engagement with abolitionist analysis.”)

159 Tonja Jacobi, Song Richardson & Gregory Barber, The Attrition of Rights under Parole, 87
U.S.C. L. Rev. 887, 891–92 (2014).

160 Jamiles Lartey, New York Rolled Back Bail Reform. What Will The Rest Of The Country
Do?, The Marshall Project (Apr. 23, 2020, 6:00 AM), available at https://www
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inflated, the public reaction to them led to a rollback of the reform. In
neighboring New Jersey, the virtual elimination of bail occurred two years
earlier, and led to a 30 percent decrease in jail populations with virtually no
backlash. The key difference between the two reform efforts: New Jersey’s law
focused on public safety by requiring judges to consult a risk assessment tool and
training them on how to do it.161 Similar instrument-based pretrial programs
have been established in numerous other jurisdictions, with similar results.162 In
New York itself, the instrument now used after the aborted reform recommends
release without conditions for 83.9 percent of Blacks, 83.5 percent of whites and
85.8 percent of Hispanics.163

As this last set of statistics illustrates, RAIs can also reify, in a way that
unstructured risk assessment cannot, the fact that most offenders pose only
a low risk, particularly of violent reoffending. For instance, one study of the
pretrial setting that used an RAI found that only 8 percent of the sample
population was at high risk of offending prior to trial,164 a far cry from the
60 percent who are currently detained without bail or on bail they cannot
meet. Another study of pretrial detention practices using New York data
concluded that 42 percent more arrestees would be released as low risk if an
RAI replaced cash bail with an RAI using machine learning.165 Numerous
other studies indicate that jurisdictions using RAIs can release a greater
number of people without raising crime rates.166

.themarshallproject.org/2020/04/23/in-new-york-s-bail-reform-backlash-a-cautionary-tale-for-
other-states.

161 Id.
162 Tiana Herring, Bail Reform: Reducing Pretrial Populations and Protecting Public Safety,

The Crime Report, Nov. 27, 2020, https://thecrimereport.org/2020/11/17/bail-reform-reducing-
pretrial-popluations-and-public-safety/ (detailing programs in Kentucky, Washington, D.C.,
New Orleans, San Francisco, Jefferson County, Colo., Santa Clara County, Calif., Cook
County, Ill., and Yakima County, Wash).

163 Corinne Ramey, AlgorithmHelps New York DecideWhoGoes Free Before Trial,Wall St. J.,
Sept. 20, 2020, https://www.w.sj.com/articles/algorithm-helps-new-york-decide-who-goes-free
-before -trial-11600610400.

164 Shima Baradaran Baughman, The Bail Book 198 (2017) (describing a study in which only
8 percent of arrestees were considered high risk, and arguing that only this group should be
confined pretrial).

165 Jon Kleinberg et al., Human Decisions and Machine Predictions, NBER Working Paper
Series (February 2017), at https://www.cs.cornell.edu/home/kleinber/w23180.pdf (“[A] policy
simulation shows crime can be reduced by up to 24.8%with no change in jailing rates, or jail
populations can be reduced by 42.0%with no increase in crime rates”).

166 Douglas B. Marlowe et al., Employing Standardized Risk Assessment in Pretrial Release
Decisions: Association with Criminal Justice Outcomes and Racial Equity, 44 L. & Hum.
Behav. 361 (2020); Evan M. Lowder et al., Effects of Pretrial Risk Assessments on Release
Decisions and Misconduct Outcomes Relative to Practice as Usual, J. Crim. Just. (2020),
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The story is similar in the post-conviction setting. Researchers with bipartisan
credentials who audited the compositions of the prison populations in three
states estimated that, if danger to the community were the only justification for
continued confinement, roughly half the prisoners would be released.167 The
PATTERN (for Prisoner Assessment Tool Targeting Estimated Risk and
Needs), the risk assessment instrument developed in connection with the First
Step Act, adopts a very narrow definition of low risk, but nonetheless initially
identified 48 percent of its sample population of prisoners as “low” or “min-
imum” risk and thus eligible for early release from their prison sentences.168 In
Virginia, RAIs designed to recommend to judges who should be sentenced to
prison alternatives identified as low risk 63 percent of drug offenders and
43 percent of larceny and fraud offenders, with low risk defined as between
a 10–15 percent chance of recidivating with the next three years.169

When offender risk and base rates for reoffending are not quantified in this
way, the tendency, at least in the United States, is to opt for incarceration. In
particular, judges and prosecutors who are subject to election (which
describes almost all state court judges and prosecutors), and parole board
members who owe their livelihoods to fickle politicians, have good reason to
avoid appearing “soft” on crime, given the American cultural proclivities that
this chapter has highlighted.170 As David Ball’s parsing of the psychology

available at https://doi.org/10.1016/j.jcrimjus.2020.101754.; Jodi L. Viljoen et al., Impact of
Risk Assessment Instruments on Rates of Pretrial Detention, Postconviction Placements, and
Release: A Systematic Review andMeta-analysis, 43L. &Hum. Behav. & L. 397 (2019); Laura
& John Arnold Foundation, About the Public Safety Assessment: Research, available at htt
ps://advancingpretrial.org/psa/research/ (last visited May 31, 2020) (reporting studies in Cook
County, Ill; Bernalillo County, NM; New Jersey; Mecklenberg County, NC; Kentucky; and
Yakima County, Wash.; Kenneth Rose, Virginia Pretrial Risk Assessment Instrument
(VPRAI) & Praxis Overview 16 (2018)), available at https://www.dcjs.virginia.gov/sites/dcjs.v
irginia.gov/files/announcements/vpraipraxisoverview6112018.pdf (reporting that judges who
used risk assessment instruments released more arrestees than those who did not).

167 Anne Morrison Piehl, Bert Useem & John J. DiIulio, Jr. Right-Sizing Justice: A Cost-Benefit
Analysis of Imprisonment in Three States (1999). See also Bert Useem & Anne Morrison
Piehl, Prison State: The Challenge of Mass Incarceration ch. 3, text before note 129 (2008)
(concluding, based on three economic cost-benefit studies of five state prison systems, that
“[a]lthough it clearly pays on incapacitation grounds alone to incarcerate those at the
eightieth percentile [of risk] in all five states, it does not appear to ‘pay’ to incarcerate those
below the median”).

168 The First Step Act of 2018: Risk and Needs Assessment System 58 (2019), available at https://
www.bop.gov/inmates/fsa/docs/the-first-step-act-of-2018-risk-and-needs-assessment-
system.pdf.

169 Va. Criminal Sentencing Commission, 2012 Annual Report (2012), www.vcsc.virginia.gov/2
012VCSCAnnualReport.pdf.

170 See Jeffrey Rachlinski and Andrew J. Wistrich, Judging the Judiciary by the Numbers:
Empirical Research on Judges, 13 Ann. Rev. L. & Soc. Sci. 203 (2017).
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literature shows, there is also “the human tendency to desire certainty and
simplicity”; Ball suggests that this desire, which he attributes to judges as well
as everyone else, “may help explain why our default seems to be to keep
someone locked up, ‘just in case’—and why this desire is resistant to informa-
tion and argument.”171

In contrast, the quantified results of well-validated risk assessment instru-
ments can provide a concrete, rational basis for diversion or release. If, as
recommended in this book, adherence to those results is required in most
circumstances, the human urge to incapacitate those in the law’s grasp can be
even more effectively resisted, because decision-makers must obey the object-
ive facts. Evidence of such a dynamic comes from Virginia, which found that
judges using risk algorithms were willing to reduce sentences even for sex
offenders, “when they can point to the low risk-assessment score as a second
opinion to support their decision.”172

For the same reasons, racial and other types of bias in decision-making about
pretrial and post-conviction release can be significantly reduced if the relevant
cut-points have the force of law.173 Even if, as some claim, risk assessment
instruments are more likely to misclassify blacks than whites as high risk (a
claim that Chapter 4 looks at closely), large numbers of blacks will still be
classified as low risk. If that categorization creates a presumption against incar-
ceration,more people of color will be eligible for release.174 In contrast, a regime
that is based on intuitive or clinical judgments about who is “dangerous” is too
easily manipulated and prone to overly conservative outcomes influenced by
conscious or unconscious prejudices. Indeed, the available research indicates
that racial disparity becomes pronounced when, contrary to the recommenda-
tion of this book, legal decision-makers depart from the risk algorithm.175

171 W.David Ball, The Peter Parker Problem, 95N.Y.U. L. Rev. 879, 879 (2020). Ball suggests, as
one antidote, requiring judges to look at cases in “tranches,” a form of RAI. Id. at 916.

172 Megan T. Stevenson & Jennifer L. Doleac, IZA Inst. of Labor Econ., Algorithmic Risk
Assessment in the Hands of Humans 20 (2019), available at http://ftp.iza.org/dp12853.pdf;
see also, Sarah Desmarais & Samantha A . Zottola, Violent Risk Assessment: Current Status
and Contemporary Issues, 103 Marquette L. Rev. 793, 804–07 (2020) (reporting research
indicating that the majority of studies show that risk assessment instruments, when imple-
mented properly, reduce both use of restrictive conditions and violent recidivism).

173 StéphaneMechoulan & Nicolas Sahuguet, Assessing Racial Disparities in Parole Release, 44
J. Leg. Studies 49, 70 (2015) (finding that parole boards that use actuarial instruments were not
racially biased in their decisions to release blacks and white prisoners).

174 Kevin Reitz, The Compelling Case for Low Violence-risk Preclusion in American Prison
Policy, 38 Beh. Sci. & L. 207 (2020).

175 Megan Stevenson, Assessing Risk Assessment in Action, 103 Minn. L. Rev. 303, 373 (2018)
(“Kentucky’s experience with risk assessment should somewhat assuage concerns about
expanded racial disparities, but further research is needed”); Ben Green & Yiling Chen,
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Risk algorithms can also help identify ways of ameliorating the risk of
arrestees and offenders, whether they are released or confined. The old mantra
that “nothing works” in the battle against recidivism has been soundly
debunked.176 As one 2008 review of the research summarized it: “The global
question of whether rehabilitation treatment works to reduce recidivism has
been answered in the affirmative by every meta-analyst who has conducted
a systematic synthesis of a broad sample of the available experimental and
quasi-experimental research.”177 Ten years later, another meta-analysis of
institutional programs confirmed that the recidivism of treated adults was
roughly 35 percent lower than those who are not treated.178

In many types of cases, community-based programs are even more effect-
ive at curbing violent behavior. This is especially so of rehabilitation efforts
that focus on skills rather than discipline, that concentrate on high risk
offenders rather than low risk offenders, and that take place in lieu of prison
rather than post-release.179 Numerous books published in the last several
years, including Smart Decarceration;180 From Retribution to Public

Disparate Interactions: An Algorithm-in-the-Loop Analysis of Fairness in Risk Assessments
(2019) (unpublished manuscript), available at https://scholar.harvard.edu/files/19-fat.pdf [htt
ps://perma.cc/Q8QA-AHHL] (“while race had a direct role in increasing the risk score’s
influence on participants, the disparities in influence and deviations also arose due to
participants responding to particularly salient features that are unevenly distributed by race
(such as number of prior convictions)—essentially double-counting features for which the
risk assessment had already accounted”); Jon Kleinberg et al., Human Decisions and
Machine Predictions 32 (2020), available at https://papers.ssrn.com/sol3/papers.cfm?abstrac
t_id=2920398 (showing, using an algorithm, that “it is possible to reduce the share of the jail
population that is minority – that is, reduce racial disparities within the current criminal
justice system – while simultaneously reducing crime rates relative to the judge”).

176 See generally Robert Martinson, New Findings, New Views: A Note of Caution Regarding
Sentencing Reform, 7 Hofstra L. Rev. 243 (1979) (in which the author essentially repudiates
his earlier review of research, which had come to stand for the proposition that “nothing
works” in terms of reducing recidivism).

177 Mark W. Lipsey & Francis T. Cullen, The Effectiveness of Correctional Rehabilitation:
A Review of Systematic Reviews, 3 Ann. Rev. L & Soc. Sci. 297, 306 (2008).

178 Nina Papalia et al., AMeta-Analytic Review of the Efficiency of Psychological Treatments for
Violent Offenders in Correctional and Forensic Mental Health Settings, 26 Clinical
Psychology: Science and Practice 1, 15 (2019), available at https://onlinelibrary.wiley.com/d
oi/epdf/10.1111/cpsp.12282.

179 Lipsey&Cullen, supra note 177; Christopher T. Lowenkamp, Edward J. Latessa &Alexander
M. Holsinger, The Risk Principle in Action: What Have We Learned from 13,676 Offenders
and 97 Correctional Programs? 52 Crime & Delinq. 77, 89–90 (2006) (meta-review finding
that targeting offenders identified as high risk is more effective at reducing risk); Francis
T. Cullen & Cheryl Lero Jonson, Rehabilitation and Treatment Programs, in Crime and
Public Policy 293, 303 (James Q. Wilson & Joan Petersilia, eds., 2011).

180 Smart Decarceration: Achieving Criminal Justice Transformation in the 21st Century
(Matthew Epperson & Carrie Pettus-Davis, eds., 2017).
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Safety;181 Beyond Recidivism;182 and Juveniles at Risk: A Plea for Preventive
Justice183 (the latter a book I coauthored with Mark Fondacaro), provide
theoretical and empirical support for the proposition that community-based
offender rehabilitation and reentry programs for released offenders can be
a smart investment. And examples of such programs succeeding in the field
are legion.184

While these programs are an essential component of any attempt to reduce
risk, this book only briefly rehearses the vast literature that already exists on the
topic of risk reduction and risk management.185 Rather, the emphasis here will
be on the fact that RAIs can play a very significant role in sorting out which
offenders should go in which programs. For instance, numerous authors in
Smart Decarceration recommend that the decisions about prison entry and
release should be aided by actuarial-based risk assessment and risk manage-
ment tools, if steps are taken to enhance their accuracy and transparency, and
if they are used primarily as a mechanism for decreasing sentences and fitting
rehabilitation programs to the individual needs of the offender.186 These types
of changes should lessen public fears that shortened prison terms will unleash

181 William R. Kelly et al., From Retribution to Public Safety: Disruptive Innovation of
American Criminal Justice (2017).

182 Beyond Recidivism: New Approaches to Research on Prisoner Reentry and Reintegration
(Andrea Levenretz, Elsa Y. Chen & Johnna Christian, eds., 2020).

183 Christopher Slobogin &Mark Fondacaro, Juveniles at Risk: A Plea for Preventive Justice 80–
93 (2011).

184 For specific risk management programs, see id. at 129–52; HudsonLink.org, “What We Do,”
available at http://www.hudsonlink.org/what-we-do/; James McGuire, What Works in
Correctional Intervention? Evidence and Practical Implications, in Offender Rehabilitation
in Practice: Implementing and Evaluating Effective Programs (Gary A. Bernfeld, David
P. Farrington & Alan W. Leshied, eds., 2001); What Else Works?: Creative Work with
Offenders (Jo Brayford, Francis Cowe& JonDeering, eds., 2010). As noted in the text, programs
that are therapeutic rather than punitive, aim at high-risk offenders, and take place in the
community are the most effective at reducing risk. Brandon C. Welsh et al., Promoting
Change, Changing lives: Effective Prevention and Intervention to Reduce Serious
Offending, in From Juvenile Delinquency to Adult Crime: Criminal Careers, Justice Policy,
and Prevention 245 (Rolf Loeber & David P. Farrington, eds., 2012). Programs aimed at
reducing recidivism produce especially robust results. See Kansas Juvenile Justice Reforms
Slash Number of Youths in Confinement by 63%, The Crime Report (Apr. 19, 2019), available
at https://thecrimereport.org/2019/04/29/Kansas-juvenile-justice-reforms-slash-number-of-
youths-in-confinement-by-63/; Christina Carmichael, Juvenile Justice and Youth Aids
Program 45 (2015) (description of Wisconsin program).

185 See in particular, Chapter 2’s discussion of the intervention criterion (section 2.6).
186 Julian Adler, Sarah Picard-Firtshce,Michael Rempel & Jennifer A. Tallon, EmpiricalMeans

to Decarcerative Ends? Advancing the Science and Practice of Risk Assessment, in Smart
Decarceration, supra note 180, at 210; Faye S. Taxman & Amy Murphy, Community
Interventions for Justice-Involved Individuals: Assessing Gaps in Programming to Promote
Decarceration, in Smart Decarceration, supra note 180, at 194–95.
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hordes of dangerous criminals, at the same time they provide offenders with
the best opportunity to succeed.

In theory, then, risk assessment instruments could bring significant benefits.
First, fewer people—of all ethnicities—would be put in jail prior to trial and in
prison after conviction. Second, for a substantial number of those who are
imprisoned, overall sentences would be shorter. Third, treatment resources
would be more efficiently allocated. Fourth, for these three reasons, the
capital outlays for prisons and jails would be substantially less (although
alternatives to prison, including good treatment programs, would cost more).
Fifth, the public would continue to be protected, and perhaps would be even
better protected, from the most dangerous individuals. Sixth, lower risk indi-
viduals would be less subject to the well-documented criminogenic effects of
incarceration,187 and better positioned to build and maintain a life outside of
jail or prison that does not involve criminal activity.

For some or all of these reasons, at least fourteen states have adopted pretrial
RAIs,188 about half the states use RAIs in some fashion at the dispositional
stage, and almost all rely on them to allocate correctional resources.189Despite
their increased use, however, the full impact of risk algorithms has yet to be
either realized or adequately assessed. That is because—contrary to the pos-
ition adopted in this book—their use is, in every jurisdiction, entirely
discretionary.190 For instance, even in jurisdictions, such as Kentucky and

187 See supra note 133; David Roodman, The Impacts of Incarceration on Crime, ssrn.com/abs
tract=363864; Martin H. Pritkin, Is Prison Causing Crime?, 2008 Wisc. L. Rev. 1049, 1082
(“we can tentatively estimate that incarceration causes about 7 percent of total crime:
1 percent because of in-prison crime, 2 percent because of prison-induced recidivism, and
4 percent because of the impact of incarceration on the delinquency of inmates’ children”);
Thomas H. Cohen, The Supervision of Low-Risk Federal Offenders: How the Low-Risk
Policy has Changed Federal Supervision Practices without Compromising Community
Safety, 80 FED. PROB. 3, 3 (2016); Marie VanNostrand & Gena Keebler, Pretrial Risk
Assessment in the Federal Court, 73 FED. PROB. 3, 6 (2009) (finding that low-risk pretrial
defendants have better chance of success if released pending trial with minimal conditions).

188 Amber Widgery, Nat’l Conference of State Legislatures, Trends in Pretrial Release: State
Legislation Update (2018), available at https://www.ncsl.org/portals/1/ImageLibrary/WebIma
ges/Criminal%20Justice/pretrialEnactments_2017_v03.pdf.

189 Jodi L. Viljoen et al., Do Risk Assessment Tools Help Manage and Reduce Risk of Violence
and Reoffending? A Systematic Review, 42 Law & Hum. Behav. 181, 181 (2018).

190 Generally the statutes say that state officials should “consider” the risk assessment results. See,
e.g., Ky. Rev. Stat §532.007(3)1) (“Sentencing judges shall consider. . . the result of
a defendant’s risk and needs assessment included in the presentence investigation”); Ohio
Rev. Code §5120.114 (the department “shall select a single validated risk assessment tool for
adult offenders” to be used by judges at sentencing, corrections officials at the state and local
levels, and parole officials);Wash. Rev. Code § 9.94A.500 (2013) (“the [sentencing] court may
order the department [of corrections] to complete a risk assessment report,” which “the court
shall consider” before imposing sentence).
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Virginia, where the results of RAIs are supposed to heavily influence judicial
determinations, judges often ignore them. In Kentucky, both the initial switch
to a pretrial risk assessment regime and the introduction of an RAI two years
later led to an increase in releases of arrestees, with no appreciable surge in
pretrial criminal activity. But soon after both events, judges reverted to their
old methods of evaluating risk, and pretrial releases dropped back to their
original level; additionally, judges who ignored the instruments (in about two-
thirds of the cases overall) increased the racial disparities in the group that was
released.191 Likewise, in Virginia, a 2016 study found that RAI-based senten-
cing recommendations were overridden in 40 percent of the cases; judges
imprisoned 42 percent of those recommended for alternatives to prison and
permitted alternative dispositions for 23 percent of those recommended for
imprisonment.192 Other researchers report similar dynamics.193

The little evidence we do have about the impact of taking RAIs seriously,
however, is encouraging. The Kentucky experience suggests that an RAI can
have the desired effect on incarceration rates, without increasing the danger
to the public, if judges adhere to the RAI results. Consistent with that
finding, in 2015 Charlotte, NC used a risk tool to cut its jail population by
about 20 percent with no perceptible increase in the crime rate,194 and in
2018 New Jersey experienced a 55 percent decline in pretrial detainees after
the adoption of its risk assessment tool, with only 20 percent of its arrestees
kept in jail prior to trial and no increase in pretrial crime rates.195 Very likely,
the reason risk algorithms hadmore impact in New Jersey than Kentucky was
that, as noted earlier, New Jersey judges were consulted about the introduc-
tion of RAIs, and thus bought into a more structured decision-making

191 Stevenson, supra note 175, at 308–09.
192 See Brandon Garrett, Alexander Jakubow & John Monahan, Judicial Reliance in Risk

Assessment of Drug and Property Offenders: A Test of the Treatment Resource Hypothesis,
46 Criminal Just. & Beh. 799, 807 (2019).

193 Sarah Brayne & Angele Christin, Technologies of Crime Prediction: The Reception of
Algorithms in Policing and Criminal Court, Social Problems 1, 11 (2020), available at doi:10
.1093/socpro/spaa004 (“most judges and prosecutors did not typically rely on the risk scores at
their disposal”).

194 Shaila Dewan, Judges Replacing Conjecture with Formula for Bail, N.Y. Times (June 26,
2015), available at https://www.nytimes.com/2015/06/27/us/turning-the-granting-of-bail-into-a
-science.html.

195 Criminal Justice Reform Info. Ctr., Initial Release Decisions for Criminal Justice Reform
Eligible Defendants, January 1, 2018–November 30, 2018 (2020), available at https://www
.njcourts.gov/courts/assets/criminal/cjrreport2018.pdf?cacheID=i1yaARV; Glenn A. Grant,
New Jersey Judiciary, 2018 Report to the Governor and the Legislature, available at https://
njcourts.gov/courts/assets/criminal/2018cjrannual.pdf?c=taP&_ga=2.200160302.187625170
3.1599063577-1894928735.1599063577
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process.196 At a minimum, these findings call for more research on the effect
of treating RAI results presumptively.

More research is also needed on the possible cost-savings that RAIs could
produce. Presumably, the significant reduction in pretrial detainees in New
Jersey substantially reduced the state’s correctional costs (although New Jersey
has also established a PretrialMonitoring Unit that did not previously exist).197

The Virginia RAI, if given greater influence, could have the same effect,
without increasing crime.198 Consistent with such speculation, the JRI
Institute estimated that, even when focused solely on non-violent offenders,
evidence-based programs would have reaped about $4.6 billion in savings over
a ten-year period in the seventeen states that pursued the initiative, had it been
applied with rectitude.199

While scanty, the evidence that does exist suggests that, when given pre-
sumptive effect, risk algorithms can be instrumental in reducing incarceration
rates, jail and prison costs, racial disparities, and threats to public safety, at the
same time they can enhance the accuracy and integrity of risk assessments and
the consistency of matches between offenders and rehabilitation programs. At
the least, legislatures and courts should ignore the negative hyperbole directed
at risk algorithms instruments long enough to allow a meaningful evaluation
of whether they can help achieve these goals, an evaluation which to date has
not occurred.200 Ideally, policymakers would proactively facilitate efforts to
ensure that these tools are given a fair test, through enabling their use and
funding empirical analysis. Otherwise, the country may miss out on
a powerful method of transforming the criminal justice system.

196 See Criminal Justice Reform Info. Ctr., Pretrial Release Recommendation DecisionMaking
Framework (DMF) (March 2018), available at https://www.njcourts.gov/courts/assets/crim
inal/decmakframwork.pdf?cacheID=7mEYXdb.

197 Stuart Rabner & Glenn A. Grant, Criminal Justice Reform Info. Ctr., Pretrial Services
Programs (2017), available at https://www.njcourts.gov/forms/12088_cjr_pretrial_svcs_bro
chure.pdf.

198 See Va. Criminal Sentencing Comm’n, 2007 Annual Report (2007), available at http://www
.vcsc.virginia.gov/2007VCSCReport.pdf. While Stevenson and Doleac, supra note 172, reach
a different conclusion, they in fact find that more low risk offenders are being released, and
that the recidivism rate for new felonies (undefined) within a three-year period for nonviolent
offenders ranges from 9 to 16 percent. Id. at 13.

199 Sabol & Bauman, supra note 154, at 330. However, this report also notes that, in fact, cost
savings due to JRI in 28 states was closer to only $1.1 billion. Id.

200 Id. at 334. (criticizing JRI research for its unfocused methodology). One promising report
comes from Recidiviz.org, which claims that during the COVID crisis its algorithms were
used by 34 states “to safely release 25,000 people,” three times the rate of states that did not use
its model. Doug Dais, The Missing Data in Criminal Justice Reform, Jan. 21, 2021, available
at https://www.freethink.com/shows/catalysts/criminal-justice-technology).
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To ensure a fair test of RAIs, legislatures and courts must also make clear the
types of information they want the instruments to address, the measures
empiricists should use in evaluating whether that information is accurate,
and the types of risk factors that are off limits. In other words, to achieve their
full legal potential, risk algorithms must meet three requisites. They must
address the questions the law wants answered. Theymust do so as accurately as
possible, in a way that allows their error potential to be known. And they must
do so without trenching on the values of equality, autonomy and dignity that
underlie the American criminal justice system. I call these mandates the fit,
validity and fairness principles. They are the subject of the next three chapters,
the first of which begins with a more detailed description of what risk assess-
ments instruments are.
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