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Abstract

This article examines the development of the doctrine of the ‘permanent constituent power’
in Mexico. This doctrine reflects a long tradition in constitutional theory according to which
the exercise of constituent power is a one-time event: once a constitution is adopted, there
will be no legal mechanism in place for the exercise of the people’s original constitution-
making authority. This view is nonetheless in tension with a notion that has also been
historically embraced by liberal constitutionalism: that the people has an inalienable right to
alter the form of government. The constitutional provisions that reflect that idea, we will see,
can have important implications in terms of the nature and scope of the amending authority
and, at the same time, point toward alternative mechanisms for the exercise of constituent
authority. By closely examining the operation of those kinds of provisions in the Mexican
constitution, we seek to illustrate a tension central to the liberal constitutional tradition and
to suggest a way out of it. In so doing, we aim to draw some lessons from the Mexican case
that can contribute to current discussions about constituent power and fundamental
constitutional change in liberal constitutional orders.
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I. Introduction

There is a long tradition in constitutional theory according to which the exercise of
constituent power is a one-time event. Once a constitution is adopted, it is said, the legally
unlimited force that brought it into existence is exhausted. That means there will be no
legal mechanism in place for its future exercise and that it must be treated by the legal
system as if it never existed. Put differently, once exercised, constituent power ceases to be
a relevant juridical category. All that is left is the competence to amend the constitution
according to its own rules. This view, nonetheless, operates in tension with a notion that
has historically been embraced by liberal constitutionalism: the idea that the people have
an inalienable right to alter the form of government.' It is thus perhaps not surprising

'Key formulations of this idea are present in the work of both John Locke and Emmanuel Sieyés. See John
Locke, Two Treatises of Government (Cambridge University Press, Cambridge, 1988); Emmanuel Sieyes,
‘What is the Third Estate?’ in Political Writings (Hackett, Indianapolis, IN, 2003).
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that, at least in some jurisdictions, the idea that the exercise of constituent power is a one-
time event has been challenged successfully. This is generally true in the Latin American
region.” The Colombian Constitutional Court, for example, has grounded the doctrine of
unconstitutional constitutional amendments on the view that only the people, acting
through a special (and potentially extra-legal) constitution-making body, have the
authority to replace the existing constitution if they determine such a course of action
desirable.’

Based on this view, those changes that alter the fundamental content of a constitution
(i.e. changes that amount to the creation of a new constitutional order) are outside the
scope of the ordinary amending power and fall under the exclusive jurisdiction of the
constituent people. Indeed, some Latin American constitutions explicitly distinguish
between the people’s (original) constituent power and the ordinary power of constitu-
tional reform, placing substantive limits on the latter.* Mexican constitutional jurispru-
dence is somewhat of an outlier in this respect. Legal thinking in Mexico largely embraces
the traditional ‘one-time event’ approach, and constitutional scholars frequently insist on
the ephemeral nature of the original constituent power.” However, there is also an
influential idea, which maintains that once the original constituent power is exhausted,
a permanent constituent power emerges. According to it, under the Mexican Constitution
of 1917, that permanent constituent power is held by those public authorities in which
Article 135 places the power of constitutional reform: a two-thirds majority of the Federal
Congress acting in concert with a majority of the state legislatures.®

?In fact, the idea that constituent power survives the adoption of a constitution and can be exercised at any
moment provided an important part of the justification for the creation of (and is reflected in) the
constitutions of Bolivia, Ecuador and Venezuela. See Rubén Martinez Dalmau, ‘El Debate sobre la Naturaleza
del Poder Constituyente: Elementos para una Teorfa de la Constitucion Democratica’ in Rubén Martinez
Dalmau (ed.), Teoria del Poder Constituyente (Tirant lo Blanch, Madrid, 2014).

*See, for example, Sentencia 551/03, Colombian Constitutional Court. For a general discussion of the
doctrine, which explains its connections to the theory of constituent power, see Yaniv Roznai, Unconstitu-
tional Constitutional Amendments: The Limits of Amendment Powers (Oxford University Press, Oxford,
2016).

“Consider Articles 346 and 347 of the Constitution of Venezuela (1999): ‘Article 346: The President of the
Republic shall be obligated to promulgate Amendments and Reforms within ten days of their approval. If he
fails to do so, the applicable provisions of this Constitution shall apply; Article 347: The original constituent
power rests with the people of Venezuela. This power may be exercised by calling a National Constituent
Assembly for the purpose of transforming the State, creating a new juridical order and drawing up a new
Constitution.”

>This article focuses on Felipe Tena Ramirez’s concept of constituent power, which will be discussed at
length in the next section. In so doing, we do not seek to suggest that Mexican legal scholarship is a monolith.
Instead, we focus on Tena’s conception of constituent power because his ideas have been influential in the
Supreme Court’s constitutional doctrine. As such, in our view, Tena’s work is the necessary entry point to
analyse and challenge the court’s doctrine.

®For examples of Mexican scholarship that disagree in whole or in part with Tena’s idea of a permanent
constituent power, see ] Carpizo, ‘La Reforma Constitucional en México: Procedimiento y Realidad’ (2011) 44
Boletin Mexicano de Derecho Comparado 543, 557-58; I Burgoa, Derecho Constitutcional Mexicano (16th
ed., Porrta, Mexico City, 2003), p. 369; M Carbonell and ] Madrazo, ‘Comentario al articulo 135 constitu-
cional’ in Instituto de Investigaciones Juridicas (ed), Constitucién Politica de los Estados Unidos Mexicanos
comentada, 6a. ed. (Universidad Nacional Auténoma de México, Mexico City, 1994), <http://ru.juridicas.u
nam.mx:80/xmlui/handle/123456789/10723>; MA Rivera Ledn, ‘Understanding Constitutional Amendments
in Mexico: Perpetuum Mobile Constitution’ (2017) 9 Mexican Law Review 3; M Velasco-Rivera, ‘Constitutional
Rigidity: The Mexican Experiment’ (2021) 19(3) International Journal of Constitutional Law 1042-1061.
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This idea has had major legal implications in Mexico. It has resulted, for example, in
the judicial rejection of the doctrine of unconstitutional constitutional amendments and
in a lack of differentiation between ordinary amendments and changes that alter the
constitution in fundamental ways. In this article, we will first examine the development of
the notion of the permanent constituent power in Mexican constitutional theory and the
impact it has had on the country’s constitutional doctrine. We will then consider whether
the notion of an unlimited power of constitutional reform is consistent with the text and
the overall structure of the Mexican Constitution, particularly in light of its adoption of
the previously mentioned idea that the people possess an inalienable right to alter the
form of government. Contrary to the prevailing view, we will argue that there are good
reasons to conclude that the amending power in Mexico is subject to substantive limits.
Building on this analysis, we will reflect on different means through which the kind of
power that falls outside the scope of the amending authority could be exercised within the
legal order - that is, without a break in legal continuity. Those alternative means, we argue
in the final section of the article, do not always need to take the form of a special
constitution-making body convened under the rules of the constitution, but include what
we will call the ‘horizontal’ exercise of constituent power.

Those exercises of constituent power may be advanced by individual citizens and
social movements and will (in order to be successful constituent exercises) always result in
formal or informal constitutional change (or in the prevention of major constitutional
change advanced by the ordinary institutions of government). They include the use of
courts to protect the exclusive jurisdiction of the constituent subject from the amending
authority and the exercise of political rights in ways that trigger formal or informal
constitutional transformations. The conflicting ideas of constituent power as a one-time
event and of the people as having the right to create a new constitution at any moment can
coexist in liberal constitutional orders because of the possibility of those horizonal
exercises. That possibility offers additional support to the notion that, given that the
ordinary amendment procedure is not the only means to produce changes into the
constitutional order, subjecting it to substantive limits would not deprive the people of
its sovereign power of constitutional change. In fact, the horizontal exercise of constituent
power, given its ‘bottom-up’ nature, will usually have a higher claim to democratic
legitimacy than the exercise of the power of constitutional reform by the ordinary
institutions of government.

Given its focus on the Mexican case, our approach may appear parochial at first glance.
But the Mexican Constitution is not the only one characterized, on the one hand, by a
tension between a people attributed with the right to alter the form of government and, on
the other, by a constitution that does not seem to provide a mechanism for its exercise.
Indeed, the argument developed in this article can advance our understanding of the
implications of an idea reflected in many constitutions around the globe: that the
constituent people never give away their sovereign authority over the constitutional
order. The constitutional provisions that reflect this idea, as we will see, can have
important implications in terms of justifying the imposition of limits on the amending
authority and, at the same time, can open the way for the notion that changes falling
outside the scope of the amendment power can be adopted through alternative mech-
anisms. By closely examining the operation of that kind of provisions in the Mexican
Constitution, we seek to illustrate a tension central to the liberal constitutional tradition
and to suggest a way out of it. In this sense, our objective is not only to offer a critical
overview on the relationship between the constituent and the amending power in
Mexican jurisprudence. Rather, we also aim to draw some lessons from the Mexican
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case that can contribute to current discussions about constituent power and fundamental
constitutional change in liberal constitutional orders.

Il. The theory of the permanent constituent power

The question of the place of constituent power after a constitution is adopted has long
occupied political and constitutional theorists. A key, and still influential, answer to that
question is found in the work of Raymond Carré de Malberg, one of the main jurists of the
French Third Republic. We will introduce the notion of constituent power through a brief
discussion of Carré’s ideas, nonetheless remaining conscious of the different views and
debates around the concept that are present in the literature.” Carré de Malberg argues
that from a certain perspective, the theory of constituent power lies in an extra-legal
terrain: when used to explain the creation of a state’s first constitution - the constitution
that brings a new state into existence - the exercise of constituent power is entirely a
matter of fact rather than of law.® This is also the case when new constitutional content is
created in violation of the formal amendment rules of an already existing constitution.”
According to Carré de Malberg, the justification of that kind of action can result in
interesting moral and political debates, but does not present any real legal questions.'®
Once a constitutional order is in place, the exercise of that type of power can only be seen
as a political fact, as a one-time event that resulted in the creation of a legal system. That
does not mean, however, that Carré de Malberg thought constituent power was altogether
irrelevant from a juridical point of view: in the context of an already existing constitu-
tional order, one could observe what he called the ‘regular and pacific’ constituent power:
the power to modify the existing constitution according to its own rules.!!

Carré thus understood the amendment authority as a §juridical’ type of constituent
power which does not resist legal regulation.'> Modern constitutions, he maintained, have
generally operated according to this view, which is why they contain carefully designed
amendment mechanisms. As a result, when a constitution is to be amended or replaced,

“See, for example, Andrew Arato, Adventures of the Constituent Power: Beyond Revolutions? (Cambridge
University Press, Cambridge, 2017); Fernando Atria, ‘Nueva Constitucion y Poder Constituyente: ;Qué es
‘Institutional’? in Democracia y Poder Constituyente (Fondo de Cultura Econdmica, Mexico City, 2016);
Hans Lindahl, ‘Possibility, Actuality, Rupture: Constituent Power and the Ontology of Change’ (2015) 22(2)
Constellations 163-74; Martin Loughlin, ‘The Concept of Constituent Power’ (2013) 13(2) European Journal
of Political Theory 218-37; Andreas Kalyvas, Democracy and the Politics of the Extraordinary: Max Weber,
Carl Schmitt and Hannah Arendt (Cambridge University Press, Cambridge, 2008); Kemal Gézler, Pouvoir
Constituant (Ekin Kitabevi, Bursa, 2004); Ersnt-Wolfgang-Bockenférde, ‘El Poder Constituyente del Pueblo:
Un Concepto Limite del Derecho Constitucional’ in Estudios sobre el Estado de Derecho y la Democracia
(Editorial Trotta, Madrid, 2000); Antonio Negri, Insurgencies: Constituent Power and the Modern State
(University of Minnesota Press, Minneapolis, MN, 1999); Luis Sinchez Agesta, Principios de Teoria Politica
(Editora Nacional, Madrid, 1983); Carlos S Nino, ‘El concepto de poder constituyente originario y la
justificacion juridica’ in El Lenguaje del Derecho: Homenaje a Genaro R. Carrié (Abeledo-Perrot, Buenos
Aires, 1983); Carl ] Friedrich, Constitutional Government and Democracy: Theory and Practice in Europe and
America (Blaisdell, Waltham, MA, 1968).

8Raymond Carré de Malberg, Contribucion a la Teoria General del Estado (Fondo de Cultura Econémica,
Mexico City, 1948) 1167.

°Ibid 1173.

"Ibid 1168.

"Ibid 1175.

Ibid.
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the exercise of an extra-legal power becomes unnecessary: ‘the intervention of the organs
that the constitution - the same constitution that will be amended or replaced - prescribes
in advance for the regular and pacific exercise of the constituent power’ is sufficient.'?
Those organs - such as a legislative supermajority or a special assembly — are legally
authorized to introduce any content into the constitutional order, as long as they follow
the applicable legal procedures.'* Academics and courts that advance this approach
distinguish, like Carré de Malberg, between a revolutionary (original) constituent power
and a legally (derived) regulated one.'> But what characterizes Carré de Malberg’s
approach is that both notions of constituent power (the ‘original’ and the ‘derived’
one) are seen as capable of producing the same results.

The idea that the exercise of the original constituent power is a one-time event and that
a materially unlimited “constituent power” is held by the institutions attributed with the
amendment authority has been particularly influential in French constitutional
thought.'® It has also been embraced by Mexican courts, through the concept of the
“permanent constituent power”. This concept originates in the work of Felipe Tena
Ramirez, whose ideas we will examine in some detail below. Tena taught constitutional
law for many years at the Universidad Nacional Auténoma de México, and was also a
judge at the Supreme Court of Justice from 1951 to 1970, having clerked at the court since
1946. His main work, Derecho Constitucional Mexicano, was originally published in 1944,
and by the time of his death in 1994, it was on its 28th edition.'” In the opening pages of
that book, Tena maintains that the existence of constitutional supremacy depends on two
conditions: the separation between the constituent and the constituted powers and the
presence of a written and rigid constitution.'® Since state organs (i.e. the constituted
powers) are regulated by the constitution, the constitution must have been adopted by an
entity different from (and superior) to them.!” That entity, according to Tena, has
traditionally been called the constituent power.

The constituent subject does not exercise any ordinary governmental functions; it
rather issues the fundamental laws that govern them. Operating under the one-time event
view of constituent power referred to above, Tena considers that once a constitution is
adopted, the constituent power ‘disappears from the juridical realm of the state, and it is
substituted by the state organs it has created.””° For Tena, in countries like the United
States, which have a rigid constitution (that is to say, a constitution unchangeable by the
constituted powers acting in their ordinary capacity), the will of the constituent subject is
protected by the courts every time they declare a legislative or executive action uncon-
stitutional.”! Only the organ authorized to alter the constitutional text through a special
procedure (a legislative super-majority) can “legislate” in a way that contradicts a rigid
constitution. In this sense, from a strictly legal perspective, constitutional rigidity is an

PIbid 1174.

"Ibid 1173.

15See Roznai (n 3).

'°In particular, see Georges Vedel, Manuel Elémentaire de Droit Constitutionnel (Paris: Dalloz, 2002)
114-16.

!"Felipe Tena Ramirez, Derecho Constitucional Mexicano (Editorial Porria, Mexico City, 1978).

"1bid 10. This view can be traced back to Emmanuel Sieyés, ‘What is the Third Estate?’ in Political
Writings (Hackett, Indianapolis, IN, 2003).

“Ibid.

°Ibid 11.

*'Ibid 14. This idea was already present in The Federalist Papers #78 (Alexander Hamilton).
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exclusively formal quality: any content, whether it is “constitutional” or not from a subject
matter point of view, can be made more difficult to change and legally superior to
ordinary law.

Most written constitutions, however, are not only rigid but contain provisions of a
truly “constitutional” nature, which are related to the structure of the state, to the
separation and limitation of the different state organs and to the recognition of certain
rights. Following the constitutional tradition of the time, Tena called that content
‘material’. He referred to the dogmatic, organic and super-structural components of
the constitution in the material sense: the dogmatic component included the recognition
of fundamental rights; the organic referred to the organization of the competences of the
different public organs; and, in a federation such as Mexico, the super-structural com-
ponent established the division between the federal and state powers.?? This material
content, of course, could very well be contained in a rigid or a flexible constitution, or in a
written or unwritten one. In the context of a rigid constitution, the question is whether the
written provisions that transform the material content into positive constitutional law are
somehow protected from the institution authorized to formally amend the constitutional
text — or, put differently, whether the material constitution, regardless of whether it has
been codified or not, is beyond the competence of the constituted powers.

Carl Schmitt, writing some years before Tena (and whose work, as we will see shortly,
Tena had read), famously answered those questions affirmatively: the material constitu-
tion — which he called the ‘constitution in the positive sense’’ - could only be altered by
the constituent subject itself, not by the ordinary amendment power. For Schmitt, the
material content of a constitution referred to the fundamental political decisions of the
constituent power. In the context of the Weimar Constitution, Schmitt maintained that
those decisions were reflected in the constitutional text’s adoption of democracy as a form
of government (and its rejection of monarchy),?* of a federal structure of government, of
parliamentarism and of the institutions of the ‘bourgeois Rechtsstaat with its principles,
fundamental rights and the separation of powers’.>> These decisions fell outside the
competence of the amending power and thus could not be altered through the constitu-
tion’s amendment rule. This was the case even though the Weimar Constitution lacked
eternity clauses. Indeed, even if a constitution contained a rule authorizing its “total
revision”, those fundamental political decisions were, for Schmitt, nonetheless outside the
scope of the amending power.*°

The fact that the Weimar Constitution did not (and could not) regulate the exercise of
constituent power was a manifestation of its very nature: the constituent power was ‘prior
and above every constitutional procedure.’””” Constituent power, for Schmitt - who here

’Ibid 21-22.

*Carl Schmitt, Constitutional Theory (Duke University Press, Durham, NC, 2008) 75, 79.

*Ibid 77-78. Article 1, Constitution of Germany (1919): ‘All state authority stems from the people’ and
‘The German Reich is a Republic’. This decision, Schmitt wrote, was also reflected in the preamble: “The
German people provided for itself this constitution.’

*Ibid.

*Ibid 152. For Schmitt, even a ‘sovereign’ legislature operating under an unwritten constitution was
bound to respect those kinds of decisions. Depictions of the Westminster Parliament as ‘all powerful’ were, in
fact, a cause of great confusion since, for example, ‘a majority decision of the English Parliament would not
suffice to make England into a Soviet state.” ‘Only the direct, conscious will of the entire English people, not
some parliamentary majority,” Schmitt added, ‘would be able to institute such fundamental changes’ (Ibid
79-80.

7Ibid 132.
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rejects the one-time event approach discussed above — was not exhausted in an act of
constitutional creation, but continued to exist ‘alongside and above the constitution’ and
could therefore act at any moment in legally unanticipated ways.”® Tena reached a
different conclusion, one that paid particular attention to the text of the Mexican
Constitution of 1917. His argument took the following form. The people exercise their
constituent power when a constitution is adopted, an act that would usually take place
through an extraordinary constitution-making body, such as a constituent assembly.
Once that happens, constituent power is extinguished and the relevant constitution-
making body disappears. At that very moment, the constituted powers are born. These
newly created institutions must act in accordance with the relevant constitutional norms.
These institutions are not sovereign - that is, they lack constituent power?° because their
faculties are ‘enumerated and restricted’.’” Tena argued that, in theory, the distinction
between the constituent and the constituted power was simple and clear, but in practice it
was not so. Article 135 of the Mexican Constitution, he maintained, blurred it consid-
erably as it established an organ, comprising the federal congress and state legislatures,
capable of altering the constitution without specifying its limits or competencies. To the
extent that it could alter the constitutional text, this organ ‘must participate in some way
in the sovereign function: its function is therefore, constituent.”' Since it survives the
author of the constitution, Tena wrote that the organ created by Article 135 ‘merits the
name of the Permanent Constituent Power.”*> The recognition of a permanent constitu-
ent power (PCP), according to Tena, should not result in a confusion between constituted
and constituent entities: both the federal congress and the state legislatures remained, by
themselves, ordinary constituted authorities.”> When acting jointly, these entities would
exercise constituent functions, but in that capacity they would be unable to engage in
ordinary legislative activities. That is to say, the federal law-making power would remain
in the exclusive hands of the federal congress, and the state law-making power in the
exclusive hands of the relevant state legislature.>*

According to the text of Article 135, when acting as a constituent body, the task of the
federal congress and state legislatures is to make reforms or additions (reformas o
adiciones) to the constitution. For Tena, this meant that the PCP ‘did not have the power
to totally abrogate the established constitution and to replace it with another one’ because
that would go beyond the explicit authorization of the aforementioned provision.*® This
statement seems to bring Tena closer to Schmitt, in the sense that a change in the material
constitution could be seen as amounting to the creation of a new one and therefore as
falling outside of Article 135. Tena discussed Schmitt’s thesis at some length, not without
noting that the idea that there might be material limits to the power to amend a
constitution was first developed in Mexico by Emilio Rabasa, more than a decade before
the publication of Schmitt’s Constitutional Theory in 1928.°¢ After Rabasa, Tena

**Ibid 126.

*In this article, we use the concept of ‘sovereignty’ (or ‘popular sovereignty’) and ‘constituent power’
interchangeably, to reflect the ways in which they are used in the materials we are analysing.

30Tena (n 16) 53.

*'Ibid 54.

**Ibid.

*Ibid.

**Ibid.

**Ibid 55.

*°Ibid 58. Emilio Rabasa, La Constitucién y la Dictadura: Estudio sobre la Organizacién Politica de México
(Nabu Press, Mexico City, 1912).
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explained, other Mexican jurists had accepted the thesis that the organ created by Article
135 lacked the competence to modify ‘certain basic principles of the Constitution.™”

This approach was indeed reflected in foreign constitutions containing clauses that
placed certain provisions outside of the scope of the amending power, or that simply
referred to an unspecified fundamental content that could not be altered.’® Other
constitutions explicitly conferred (through clauses that referred, for example, to the
possibility of a ‘total revision’) an unlimited power of constitutional reform to the organ
authorized to alter the constitutional text.*> Contrary to Schmitt, Tena thought that the
latter should be understood as instances where the constituent power has deliberately
authorized a constituted organ to alter the fundamental principles in which the consti-
tution rests. And such a decision had to be respected by the legal system.*® But the
Mexican Constitution of 1917 was part of a group of constitutions that lacked eternity
clauses and, at the same time, contained a general amendment power with no specific
competencies - it did not contain a “total revision” clause.*!

In order to determine the scope of the PCP in Mexico, Tena first established that
Article 39 of the constitution recognized the people’s unlimited power of constitutional
change. Article 39 reads as follows:

National sovereignty rests essentially and originally in the people. All public power
derives from the people and is instituted for their benefit. The people have at all times
the inalienable right of altering or modifying the form of its government.

According to Tena, that right included the ability to alter the constitution in fundamental
ways. Even authors who thought that there were fundamental principles that could not be
modified by the amending power, Tena noted, reached that conclusion precisely because
they thought that only the people could modify them (acting, for example, through a
special constitution-making body). The question, however, was, ‘What are the means by
which the Mexican people can exercise their inalienable right of altering or modifying the
form of government?’ The answer, he maintained, could not be that it would be exercised
directly, through a referendum, because the constitution did not recognize that mech-
anism.*? It could be argued that the constituted powers could convene a Constituent
Congress, and that that entity would serve as the means through which the people could
exercise its Article 39 right. However, such a power was not recognized by the

*7Ibid 59-60.

*Ibid 61.

*Ibid.

“ibid 62.

' Article 135 reads as follows: “This Constitution may be subject to amendments. The vote of two-thirds of
the present members of the Congress of the Union is required to make amendments or additions to the
Constitution. Once the Congress agrees on the amendments or additions, these must be approved by the
majority of state legislatures. The Congress of the Union or the Permanent Committee, as appropriate, shall
count the votes of the legislatures and shall announce those additions or amendments that have been
approved.”

“2This issue was the subject of intense public debate in 1867 when Benito Juarez failed in his attempt to
introduce five amendments to the government structure by referendum. Juarez and his allies argued that,
although the Constitution of 1857 did not recognize the referendum, an amendment by referendum was still
legitimate in that it would be the result of a direct appeal to the popular will. Those who opposed this plan
considered it a plot to circumvent the constitution. Eventually, Juarez decided to drop the referendum idea
and to send the amendment initiative to Congress.
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constitutional text and, in fact, all past Mexican constituent congresses had been illegally
convened.

Naturally, he said, there could not be a legal doctrine according to which fundamental
changes to the constitution were to be made illegally.** Tena’s solution was thus to ‘admit
that the constituent organ created by Article 135 is the only entity invested with full
sovereign power to make reforms or additions to any parts of the Mexican Constitution.**
Therefore, when the correct process is followed, no aspects of the material constitution
escape the competence of the PCP. Placing the material content of the constitution outside
the scope of Article 135, Tena thought, would in fact negate the inalienable right of the
people to live under any form of government they wanted. ‘The grammatical meaning of
words,” he wrote, ‘must not act as a barrier that forces a people into a dilemma that seems to
lack a solution.”” It is true, as noted earlier, that Article 135 does not authorize the PCP to
formally replace the constitution with an entirely new one (only to make “reforms” or
“additions” to it), but Tena maintained that the same goal could be achieved by simply
“reforming” the existing constitution in the desired way by introducing any content - that
is, the content that the PCP would want, including content that for all practical purposes
would amount to an entirely new constitutional text.*®

The PCP was thus the ‘organ, the voice, and the will’ of the sovereign people.*” Without
it, the people would not be free and their inalienable right to change their form of
government would be negated. This did not mean that Tena thought this was a desirable
arrangement. He criticized the fact that the individuals who formed part of the PCP (that
is, federal and state legislators) would not necessarily have been elected to engage in
constituent functions.”® Moreover, Article 135 did not give the people the right to be
consulted either before or after the PCP engaged in constituent activity. Despite that
concern, Tena did not favour referenda,*” but instead preferred a system where consti-
tutional amendments were proposed by one congress and approved by a successive one,
with the intervening election serving as a mechanism of public consultation.”® Such an
arrangement would also limit the number of constitutional amendments: the notion that
the amending power (the PCP) is not subject to material limits, he argues, is consistent
with the idea that frequent reforms should be rejected.”’

Tena was aware that his justification for the recognition of an unlimited PCP
amounted to a negation of the ‘right to revolution’, but that conclusion was inescapable.>?
The right to revolution could not be given a juridical status, and in fact the constitution
explicitly rejected it. Article 136 thus stated:

“Ibid 64-65.

“Ibid (emphasis added).

*“ibid 65.

“Ibid.

“Ibid 66.

**Ibid 68.

“*He maintained that referenda required a level of civic education that was not present when the
constitution was adopted or during the time when he was writing. Ibid 69.

*%Ibid. This arrangement echoed one originally proposed for the constitution of 1857, which was in the end
rejected for being too stringent. It is nonetheless present in other jurisdictions. See, for example, Article 168 of
the Spanish Constitution of 1978.

*!bid 70.

**Ibid 74.
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This Constitution shall not lose force and effect, even if its observance is interrupted
by a rebellion. In the event that a government, whose principles are contrary to those
that are sanctioned herein, is established through any public disturbance, as soon as
the people recover their liberty, its observance shall be re-established ...

Even though that article refers to “rebellion” and not “revolution”, Tena saw it as a clear
rejection of the illegal alteration of the principles protected by the constitution, which for
him was the very definition of revolution. In his view, a revolution - as opposed to a mere
rebellion - always involves the ‘violent suppression of the constitutional foundations of
the State, and not simply the rebellion against government officials without touching the
principles of the constitution.”>?

Although he defended the notion of a legally unlimited amendment power, Tena
thought the constituent power itself, even when exercised during a revolution, would be
subject to certain (seemingly non-justiciable) limits.”* These were, for example, limits of a
political nature and limits that emerged from international law and the non-observance of
which may lead to consequences that the constituent subject may not be willing to
accept.” But the most important limit was the obligation of creating a constitutional
order; if such a limit was not respected, no exercise of constituent power would have taken
place. In other words, to the extent that certain notions, such as the separation of powers,
were accepted by the relevant society as part of the very idea of “constitution”, they needed
to be respected by the constituent subject. This is why Tena wrote that, ‘Nothing escapes
the competence [of the PCP], as long as a constitutional order, which includes the
principles that the historical conscience of the country and of the time considers essential
for the existence of a Constitution, subsists.”® As we will see in the next section, by
adopting the notion of the PCP, the Mexican Supreme Court has, in our view, incorrectly
rejected the idea of material limits to the amendment power. Indeed, it has effectively
placed the amendment power above the law — that is to say, as not subject to the possibility
of any kind of legal scrutiny.

lll. The judicial sanction of an unlimited amending power

The adoption of Tena’s concept of the PCP has allowed the Mexican Supreme Court to
answer in the negative the question of whether there are material limits to the amending
power. This question had been brought to the court several times since the mid-1950s, but
it was not until 1999 that the judges fully engaged with it.>” The concept of the PCP has
permeated both legal academia and constitutional doctrine, and has remained influential
despite the otherwise changing political conditions in Mexico. Indeed, the first recorded
use of the term ‘permanent constituent power’ by the court was on 8 June 1953, shortly
after Tena’s judicial appointment. During the decades that followed, it became part of the
court’s constitutional language. To this day, it appears in thousands of Supreme Court

*Ibid 75.

**Ibid 24.

*Ibid 26.

*°Ibid 65.

*’SCJN, 9 September 1999, Amparo en Revision 1334/1998. See also SCJN, 3 February 1997, Amparo en
Revisién 2996/96.

*8Semanario Judicial de la Federacion, Quinta Epoca, Tomo CXVII, p. 1356, Primera Sala, Amparo penal
directo 7441/49.
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opinions.”” It is used interchangeably with that of the amending power and has become a
key element in the development of a doctrine that bars the possibility of reviewing the
substance of constitutional amendments. As we will see below, this doctrine has resulted
in a materially and procedurally unlimited amending power.

Even though the notion of the PCP was adopted early on by the judiciary, its main legal
effect was not seen until 1999, when the Supreme Court examined for the first time the
scope and limits of the amending authority. Prior to 1999, the court had been asked to
review the constitutionality of constitutional amendments, but the claims were dismissed
on the basis of the idea that the constitution is the fundamental norm from which the
validity of the rest of the legal system stems, and thus cannot be subject to judicial
scrutiny.®® In other words, that constitutional law cannot be unconstitutional. In those
cases where the court has examined the scope and limits of the amending power, Tena’s
influence is undeniable.®’

We may say that Tena’s PCP is based on three fundamental premises: (1) as long as the
correct process is followed, there are no material limits to the PCP (the sufficiency of the
process premise); (2) the federal congress and state legislatures exercise a constituent
function when acting jointly as the organ created by Article 135 (the joint constituent
function premise); and (3) Article 135 is the only means through which the people may
legally exercise the sovereign power referred to in Article 39 (the exclusivity premise). The
Supreme Court largely followed Tena’s views in the Amparo en Revision 1334/1998,%
where the plaintiff argued that an amendment that barred him from running for a
position he previously occupied in the federal district was invalid due to a series of
procedural irregularities, and that it would otherwise violate his political right to run for
election.®® The judges unanimously decided that individuals had standing to challenge
constitutional amendments when these affected fundamental rights. However, largely
adopting Tena’s PCP first fundamental premise, those amendments would only be
subject to a procedural, and not substantive, review (e.g. an amendment violating a
fundamental right could be declared unconstitutional only if the amending process was
not correctly followed). Since it unanimously concluded that none of the procedural
requirements of Article 135 were violated, the Supreme Court did not grant the relief
requested by the plaintiff.

*According to the Supreme Court’s decisions data base, the term ‘constituyente permanente’ has
appeared in 5738 decisions since 11 May 1999. See Suprema Corte de Justicia de la Nacién, Buscador
Juridico <https://bj.scjn.gob.mx>.

%0Gee SCJN, 22 March 1972, Amparo en Revision [AR] 8165/62 at 19-20 (considerando cuarto); SCJN,
7 February 1990, Amparo en Revision [AR] 2083/88; SCJN, February 21, 1983, Recurso de Queja [Q.A.] 4/83.

®!Parties frequently refer to Tena himself in their submissions to the court. The court itself, consistent with
its practice of rarely citing academic writings, does not. But see SCJN, Amparo en Revision [AR] 2996/96
(p. 63) where the Supreme Court cited Tena’s Derecho Constitucional Mexicano to justify its decision to
revoke a district court’s determination to dismiss Manuel Camacho Solis’s constitutional claim against a
constitutional amendment adopted in 1996 — an argument that the Supreme Court would later use in the
Amparo en Revision 1334/1998, discussed below.

“>There are three types of judicial review mechanisms through which constitutional questions may be
brought to the Supreme Court: Controversias Constitucionales (competence allocation) and Acciones de
Inconstitucionalidad (abstract review) in original jurisdiction, and through Amparo (individual constitu-
tional complaints) in the form of appeal.

S3SCJN, 9 September 1999, Amparo en Revision 1334/1998.
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The amendment power as direct successor of the original constituent power

A few years later, in the Controversia Constitucional 82/2001, the Supreme Court (in an
eight to three decision) concluded that the amending power was not subject to any type of
judicially enforceable limits.** In that case, more than 300 Indigenous municipalities
challenged the Indigenous Peoples Rights Reform of 2001, which was adopted in the
context of the peace accords seeking, among other things, to put an end to the popular
uprising led by the Ejército Zapatista de Liberacién Nacional. The claimants argued that
Article 135’s procedural requirements had been violated and that their right to be
consulted (derived from Article 6 of the ILO-Indigenous and Tribal Peoples Convention
of 1989, no. 169) had not been observed. The court dismissed the case on non-
justiciability grounds, concluding that when acting under Article 135, the Federal
Congress and the State Legislatures are the ‘direct successor’ of the original constituent
power.®” In line with Tena’s second premise (the joint constituent function premise), the
court determined that ‘the challenged acts ... come from an organ that is the direct
successor of the [o]riginal [c]onstituent power, vested with powers that would correspond
to the latter, but that before disappearing ... [the original constituent power] expressly
transferred and deposited in a special [complejo] organ that the doctrine calls “Reforming
Power” and that is described in article 135°%°

In the view of the court, this special status is reflected on the amending authority’s
‘accruing’ nature - the fact that it comprises different organs (i.e. each of the chambers of
the federal congress and a majority of state legislatures). Such an amending power,
according to the court, contains the necessary features to control itself. Its ‘self-
controlling’ nature explained the absence of an explicit constitutional authorization to
review constitutional amendments.®” This same reasoning was employed, and perhaps
taken a step further, when deciding the Accién de Inconstitucionalidad 168/2007, an
abstract review case in which several political parties challenged the electoral reform of
2007. That amendment, among other things, established a system to distribute air time for
political campaigns and banned the acquisition of airtime by private individuals for
electoral purposes (Article 41).°® The claimants argued that the air time distribution
system disproportionately advantaged larger parties and unduly harmed newly created
ones by decreasing the chances of fair political competition.®’

In a seven to four decision, the court dismissed the case, arguing that constitutional
amendments could not be subject to abstract review for three main reasons. First, since
the function of the organ created by Article 135 is not an ordinary but a sovereign one, it is
above the constituted powers and not subject to judicial oversight. Following Tena, the

%SCIN, 6 September 2002, Controversia Constitucional [CC] 82/2001 at 8.

®SCJN, CC 82/2001 at 79.

%*SCIN, CC 82/2001 at 79.

67SC]N, CC 82/2001 at 82; Jurisprudencia P./J. 39/2002, emitida por el Tribunal Pleno, publicada en el
Semanario Judicial de la Federaciéon y su Gaceta, Novena Epoca, tomo XVI, septiembre de 2002, 1136.
Controversia constitucional 82/2001. Ayuntamiento de San Pedro Quiatoni, Estado de Oaxaca, 6 de
septiembre de 2002.

*Constitucién Politica de los Estados Unidos Mexicanos [CPEUM], Decreto por el que se reforman los
articulos 60., 41, 85, 99, 108, 116 y 122; adiciona el articulo 134 y deroga un parrafo al articulo 97, Diario
Oficial de la Federacion [DOF], 13 November 2007, <http://www.diputados.gob.mx/LeyesBiblio/ref/dof/
CPEUM_ref 178_13nov07_ima.pdf>.

%SCIN, 6 June 2008, Accidn de Inconstitucionalidad [AT] 168/2007 at 20.


http://www.diputados.gob.mx/LeyesBiblio/ref/dof/CPEUM_ref_178_13nov07_ima.pdf
http://www.diputados.gob.mx/LeyesBiblio/ref/dof/CPEUM_ref_178_13nov07_ima.pdf
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court determined that after the constitution is adopted, the original constituent power
disappears and, in accordance with the exclusivity premise, the PCP becomes the
exclusive ‘depositary’ of the sovereign function of ‘modifying and adding’ constitutional
laws.”” In the view of the court:

Once the basic foundational task is fulfilled, the original [c]onstituent [p]Jower
disappears and the newly created political organization will act through the consti-
tuted powers ... In this context, it may be argued that the body in which the
amendment function is placed ... is the only and direct depository of the sovereign
function of modifying and adding norms to the Fundamental Law [and as such] it is
above the three branches of government.”!

Second, it ruled that, in the absence of an explicit authorization to review the constitu-
tionality of constitutional amendments in abstract review, the court was incompetent to
do so. Instead, the competent subject to ensure the observance of the procedural limits
established in the constitution was the “self-controlling” organ created by Article
135 itself.”> The court thus determined that once the process regulated by Article
135 is put in motion, it ‘cannot be challenged through any judicial review mechanisms’.

The question of whether the specific procedural requirements have been respected can
only be examined by ‘the federal legislative organ at the moment when the ratification is
officially declared, in its role as part and last instance of the constitutional amendment
process.” For the court, the amending authority is ‘responsible not just for the develop-
ment of the process, but also for reviewing that the constitutional requirements are
observed so that a reform or addition may become part of the Fundamental Law.””* Third,
and as to the specific question regarding the possibility of subjecting constitutional
amendments to judicial review, the court expressed that abstract review mechanisms
were only applicable to laws in the strict sense (i.e. ordinary legislation), not to consti-
tutional amendments.”* Largely following Tena’s exclusivity premise, the court main-
tained that

the Constituent power cannot be subject to juridical limits or restrictions, because
according to Article 39 of the Constitution, the people exercises its sovereignty
through the Original Constituent power and, thereafter, by the Permanent Con-
stituent power, which is comprised by the Congress of the Union and the State
Legislatures.”

Moving away from Tena’s PCP?

By 2008, the conception of the amending power that follows from the second and third
premises of Tena’s theory (the joint constituent function and the exclusivity premises)
was consolidated in the court’s jurisprudence. The organ created by Article 135 was thus
understood as the only means available for the people to exercise their unlimited power of
constitutional change. However, in late 2008 the court issued a judgment that seemed to

7OSCJN, Al 168/2007 at 205, 215-16.
7ISCIN, Al 168/2007 at 205, 215-16.
72SCJN, Al 168/2007 at 254.
73SCIN, Al 168/2007 at 254.
74SCJN, Al 168/2007 at 236-37.
75SCJN, Al 168/2007 at 223.
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move away from Tena’s conception. That development took place in the Amparo en
Revision 186/2008 (Amparo Empresarios), where a group of businessmen challenged the
previously mentioned electoral reform of 2007, arguing that banning the acquisition of
airtime for political purposes violated their freedom of speech.”® In a six-to-four judg-
ment, the Supreme Court reversed the lower court’s decision that the judiciary lacked
jurisdiction to review constitutional amendments. Before sending the case back to the
lower court, it laid out a theory of limits to the amending power, establishing a clear
distinction between the constituent and the constituted authorities, a distinction that ran
against the logic of Tena’s PCP.

In the court’s view, and contrary to the reasoning in the Controversia Constitucional
82/2001, the amending power could not simply be identified with the constituent power
without sacrificing the legal principle of constitutional supremacy in favour of the
“political” principle of popular sovereignty. For the court, in this decision, an unlimited
constituent power is a force external to the constitutional order that can only manifest
through revolution.”” The amending power, on the other hand, is a constituted power
bound to formal and material limits. The formal limits consist in the strict observance of
the process established in Article 135. The material limits, on the other hand, are implicit
and would have to be identified by the Supreme Court on a case-by-case basis. They would
nonetheless always ‘be related to guaranteeing rights and protecting the separation of
powers.””® The interpretative shift in this judgment can perhaps only be explained by the
presence of new members in the court, specifically Justice José Ramén Cossio, who
penned it. This approach, however, was abandoned within a few years.

Back to the non-justiciability logic

In March 2011, the Amparo en Revision 2021/2009 (Amparo Intelectuales) was decided. In
that case, sitting en banc, the court (whose membership had changed - three judges had
been replaced since the last time it had to decide on this question)”” again rejected the
possibility of judicial review of constitutional amendments. The case also dealt with the
electoral reform of 2007. As in the Amparo Empresarios, the claimants argued that the ban
on the acquisition of airtime unlawfully restricted their freedom of speech. This time, in a
seven-to-four decision, the court dismissed the case on non-justiciability grounds. Instead
of discussing the scope and limits of the amending power, the majority focused on a
procedural rule regarding the effects of decisions handed in Amparo proceedings.
According to the judges, a ruling in favour of the claimants (i.e. declaring a constitutional
amendment unconstitutional) would go against the inter partes effect of Amparo rulings —
that is, that rulings can only have a legal effect on the parties to the case at hand. Seven
months later, on 11 October 2011, the Second Chamber of the Supreme Court dismissed
five additional cases against the same amendment following the same reasoning.* By

7SCPEUM, Decreto por el que se reforman los articulos 60., 41, 85, 99, 108, 116 y 122; adiciona el articulo
134 y deroga un parrafo al articulo 97, DOF, 13 November 2007, <http://www.diputados.gob.mx/LeyesBi
blio/ref/dof/CPEUM_ref 178_13nov07_ima.pdf>.

77SCJN, AR 186/2008, 26-27.

78SCJN, AR 186/2008, 23.

7Jorge Mario Pardo Rebolledo was appointed on 10 February 2011; Luis Maria Aguilar Morales and
Arturo Zaldivar Lelo de Larrea were appointed on 1 December 2009.

80SC)N, Segunda Sala, Amparo en Revisién [AR] 896/2008, 5 October 2011; SCJN, Segunda Sala, AR
1858/2009, 5 October 2011; SCJN, Segunda Sala, AR 1989/2009, 5 October 2011; SCJN, Segunda Sala, AR
2008/2009, 5 October 2011; SCJN, Segunda Sala, AR 488/2010, 5 October 2011.
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issuing these five decisions, the Second Chamber met the legal requirement in Mexico for
the establishment of a binding precedent for lower courts in Amparo.®! From then on,
lower courts would be bound to dismiss any individual complaint challenging a consti-
tutional amendment.®>

Beyond Tena

The influence of Tena’s concept of the PCP in Mexico’s constitutional jurisprudence is
evident. The court’s adoption of Tena’s theory, however, is incomplete. As we mentioned
at the beginning of this section, Tena’s PCP relies on three fundamental premises: (1) the
sufficiency of the procedure premise; (2) the joint constituent function premise; and
(3) the exclusivity premise. In the previously mentioned cases, the court did three things
in relation to Tena’s PCP theory: it explicitly adopted the second premise, implicitly
accepted the third and effectively rejected the first. The cases explicitly adopted the joint
constituent function premise by determining that the body created by Article 135 is the
direct successor of the original constituent power and that, when acting together, the
federal congress and state legislatures are not subject to judicial oversight.®* They also
presented the adoption of constitutional amendments as a sovereign function not subject
to any type of external control performed by the ordinary constituted powers. For the
court, the amending power ‘constitutes ... a sovereign function not subject to any type of
external control ... its very guarantee is to be found in the integration [conformacion] of
the organ and in its constitutional function.’®*

The judgments implicitly adopted the third premise by presenting Article 135 as the
only means for the constituent power to legally manifest. The court determined that, “The
Constituent power cannot be subject to legal limits or restrictions because, according to
article 39 of the constitution, the people exercises its sovereignty through the Original

81Ley de Amparo [LA], Art. 223 (Mex.). Setting a precedent in original jurisdiction (i.e. Acciones de
Inconstitucionalidad and Controversias Constitucionales) requires cases to be decided by a qualified majority
of eight votes. The system of precedents in Amparo (before the judicial constitutional reform enacted on
March 2021, which modified it), on the other hand, requires five rulings decided by a qualified majority (eight
out of 11 votes when sitting en banc and four out of five votes when sitting in five-member panels), all with the
same outcome, for a precedent to become binding on lower courts. In this sense, the binding precedent in
Amparo was set on 5 October 2011, seven months after the Amparo Intelectuales was decided. The binding
precedent reflects the same reasoning that was used in Amparo Intelectuales and does not engage in determining
the nature of the amending power. Instead, it focuses on a procedural aspect of the Amparo proceedings.

#Note that the binding precedent in Amparo discussed above did not reflect Tena’s approach because it
focused on the inter partes effect rule to reject the possibility of reviewing constitutional amendments.
Additionally, in 2013 the Federal Congress adopted a sweeping reform to the procedural code regulating
Amparo proceedings that, among other things, explicitly included constitutional amendments as non-
justiciable matters. Accordingly, strictly speaking, the case law governing the scope and limits of the
amending power is contained in the Controversia Constitucional 82/2001 (the case dealing with the
Indigenous Peoples’ Rights Reform) as this was the case that, according to precedent rules of constitutional
review procedures in original jurisdiction (Controversias Constitucionales and Acciones de Inconstituciona-
lidad), met the requirement of being decided by a qualified majority of eight votes. Nonetheless, we also
discussed the Accidn de Inconstitucionalidad 168/2007 (the case against the electoral reform of 2007) because
even though it fell short by one vote of becoming a binding precedent, in the event that a constitutional
amendment was challenged through this procedure, the court would have to refer to it.

8SCJN, June 26, 2008, Accién de Inconstitucionalidad 168/2007.

**SCIN, Pleno, CC 82/2001, at 85-86; SCJN, Pleno, Al 168/2007 at 221.
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Constituent power and, afterwards, through the Permanent Constituent power,” which
rests in the organs created by Article 135.5°

Nevertheless, the cases have also rejected the first premise of Tena’s theory. That is to
say, the Supreme Court has effectively negated the possibility of judicial review of
constitutional amendments for procedural errors. Although the court has determined
that the amending power is bound by the procedural limits found in Article 135, it has also
concluded to have no competence to review (not even for procedural violations) a norm
identified as an amendment by the relevant organs. The only entity with the competence
to do so, according to the court, is the “self-controlling” constitutional amendment body
itself.* In this sense, it would not be too much of an exaggeration to say that the Supreme
Court conceives the federal congress acting together with a majority of the state legisla-
tures in the manner in which constituent assemblies are frequently understood - that s, as
final arbiters of their own actions and powers.

The court’s deployment of the concept of the PCP has thus gone beyond Tena’s own
views, resulting in an amending power that is both procedurally and materially unlimited.
In the words of the court:

The constituent power cannot be subject to limitations or restrictions that stem from
the legal order because according to Article 39 of the constitution, the people exercise
their sovereignty through the original constituent power and then through the PCP
... Once constitutional provisions have been enacted by the constituent power or the
PCP, that sovereignty is placed in the constitution, which is precisely what justifies
the obligation of preserving constitutional supremacy because it is the latter what
protects sovereignty. If sovereignty manifests through the exercise of constituent
power (original or permanent), limiting its actions means limiting sovereignty,
which would undermine its very essence.®”

IV. Exercising constituent power

It is now time to challenge Tena’s views about the nature of what he calls the “permanent
constituent power”. In so doing, we will also show that the reasoning of the court in those
cases where the doctrine of unconstitutional constitutional amendments was rejected is
flawed: it does not fully consider the interplay between Articles 39-41 and 135 of the
Mexican Constitution. As we noted earlier, while focused in the text of the Constitution of
1917, our argument is not exclusive to the Mexican constitutional order. The Mexican
case illustrates a tension present in the liberal constitutional tradition - that the people
always retain the right to give themselves a new form of government even when the
exercise of constituent power is understood as a one-time event. In this respect, by
focusing on the Mexican case, our intention is not only to contribute to the understanding
of the PCP in that country’s constitutional doctrine but, more generally, to the theoretical
question about the place of constituent power after the adoption of a constitution.

The very posing of that question, in a sense, seems to negate the one-time event
approach. However, what that approach (or the exhaustibility thesis) holds is that once a
constitution is established, the legal order will not provide a means for the future

85SCJN, Pleno, Al 168/2007 at 223.
86SCJN, June 26, 2008, Al 168/2007 at 254.
87SCJN, June 26, 2008, Al 168/2007 at 223.
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manifestation of constituent power, not that the people forever surrender its constitution-
making jurisdiction. In other words, that since there are no legal means to exercise it,
constituent power is, from a legal perspective, exhausted. The notion that the people never
gives away their sovereignty has in fact been positivized in many national constitutions. It
is expressed by those constitutional provisions that identify the people (or ‘the nation’) as
sovereign and then proceed to explain the ways in which that sovereign power will be
exercised under the established constitution.

These are provisions such as that contained in Article 3 of the Constitution of
Colombia, which establishes that, ‘Sovereignty resides exclusively in the people from
whom public power emanates. The people exercise it directly or through their represen-
tatives, within the limits established by the Constitution.” *® Similarly, Article 2 of the
Constitution of Cameroon establishes that, ‘National sovereignty shall be vested in the
people of Cameroon who shall exercise it either through the President of the Republic and
Members of Parliament or by way of referendum.®® Or consider Article 14 of the
Constitution of Brazil: ‘Popular sovereignty shall be exercised by universal suffrage,
and by direct and secret vote, with equal value for all, and, as provided by law.””° Or
Article 1 of the Constitution of Italy, which provides that, ‘Sovereignty belongs to the
people and is exercised by the people in the forms and within the limits of the Consti-
tution.””! Each of these provisions, of course, has its own history and legal status in the
jurisdiction in which it exists, and every one of them could be subject to a separate study.
We include them here just to show that the tension present in the Mexican constitution
(constituent power as a one-time event and the people as sovereign under the constitu-
tional order) is also present in other jurisdictions.

The equivalent of those provisions in the Mexican Constitution is found in a com-
bination of Article 39 (‘National sovereignty rests essentially and originally in the people’)
and the first clause of Article 41 (‘The people exercise their sovereignty through state
organs (los Poderes de la Unién), in those cases that fall within their competences’). All
these provisions identify the people as the source of sovereignty or as the entity in which
sovereignty resides. However, instead of suggesting that the exercise of sovereignty only
takes place when a constitution is adopted, they seek to channel it through the legal means
provided by the constitution itself - either ‘directly’ (Colombia), by referendum’
(Cameroon), ‘by universal suffrage’ (Brazil), ‘in the forms and within the limits of the
Constitution’” (Italy) or ‘by state organs in those cases that fall within their competences’
(Mexico). The provisions that recognize popular sovereignty as the source of the consti-
tution also reflect the background assumption present in all liberal constitutional orders

88Constitucion Politica de Colombia [C.P.] art. 3. See also Article 7 of the Constitution of Bolivia:
‘Sovereignty resides in the Bolivian people and is exercised directly and by delegation. The functions and
attributes of the organs of public power emanate, by delegation, from sovereignty; it [sovereignty] is
inalienable and imprescriptible’. Interestingly, the original Article 7 (as drafted by the Bolivian Constituent
Assembly before it was later modified by the ordinary legislature), stated that, ‘Sovereignty resides in the
Bolivian people and it is exercised directly; it is inalienable, non-seizable (inembargable), indivisible,
imprescriptible and non-delegable, and the functions and attributes of public powers emanate from it.’

$Constitution of Cameroon. See also Article 3 of the Constitution of France: ‘National sovereignty shall
vest in the people, who shall exercise it through their representatives and by means of referendum.” La
Constitution [Const.] art. 3 (Fr.); and Article 26 of the Constitution of Central African Republic establishes
that, ‘National sovereignty belongs to the people who exercise it by way [voie] of referendum or by the
intermediary of their representatives.” Constitution of Central African Republic, art. 26.

“Constitui¢io Federal [C.F.] [Constitution] art. 14 (Braz.).

91Art. 1 Costituzione [Cost.] (It.).
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that, even if the exercise of constituent power is a one-time event, the people have a right
to give themselves a constitution.®” Article 39 of the Mexican Constitution explicitly embraces
that notion, referring to the people’s ‘inalienable right to alter the form of government’.

Despite the content of Articles 39 and 41, Tena (and later the Mexican Supreme Court)
thought that the only constitutional way in which the people could exercise their power of
constitutional change was through the state organs authorized to act by Article 135. In
presenting his argument, Tena put special emphasis on the constitutional text: the
constitution placed the amending power in the federal congress and state legislatures
and, at the same time, did not establish explicit limits as to the content of an amendment.
The very text of Article 39, however, presents a problem for Tena’s interpretation: if the
exercise of constituent power by the people is a one-time event (and, from the perspective
of the constitutional order, would be forever channelled through Article 135), why does
the constitutional text describe the people’s right to modify or alter the form of govern-
ment as inalienable?

If an “inalienable” right is one that cannot be delegated,”” then the constitution
implicitly establishes a limit on the amending power (the PCP for Tena) - that is, the
amending power cannot touch the form of government. Indeed, after recognizing the
people’s ‘inalienable right to alter or modify their form of government’ in Article 39,
the Constitution of 1917 identifies in Article 40 (in a section titled ‘Of Sovereignty and the
Form of Government’) the elements that comprise it and attributes them to a prior
decision of the people (acting through their representatives, as the Constitution of 1917
was not subject to popular ratification): ‘It is the will of the Mexican people to constitute
themselves in a republic that is representative, secular, and federal, comprised by
sovereign and free States in all internal matters.”* These are the same elements that Tena
associated with the material constitution. If the people’s right to alter their form of
government cannot be delegated to the amending authority, then an amendment abol-
ishing federalism or establishing an official religion would be unconstitutional. It would
be contrary to Articles 39 and 40.

However, an apparent weakness in this argument is that, as noted above, Article 41 of
the constitution establishes that ‘the people exercise their sovereignty through state
organs (los Poderes de la Unién) in those cases that fall within their competences.” If
sovereignty includes the power to alter the form of government, and if the fact that
popular sovereignty is exercised through state organs is an instance of delegation, then the
“inalienable” nature of the right recognized by Article 39 does not make it non-delegable.
Note, however, that Article 41 does not simply establish that popular sovereignty is
exercised through state organs, but also that the power of such organs depends on the
specific competences assigned to each. An essential element of the act of establishing a

2As Michel Rosenfeld states, ‘Ever since the French and American Revolutions of the late eighteenth
century, constitutions are conceived as fundamental charters that a “people” give to, and impose on,
themselves.” Michel Rosenfeld, The Identity of the Constitutional Subject: Selfhood, Citizenship, Culture,
and Community (Routledge, London, 2009) 17.

“The idea that the people’s sovereignty is inalienable was an important development in the political
thought of the eighteenth century (usually associated with Rousseau). It contrasted with the previously
dominant view according to which the people was originally sovereign, but it could delegate or transfer its
unlimited law-making power to a monarch. For a discussion, see Robert Derathé, Jean-Jacques Rousseau et la
Science Politique de son Temps (Librairie Philosophique J. Vrin, Paris, 1995) 49.

94Constitucion Politica de los Estados Unidos Mexicanos [CPEUM], art. 40 (It is in the will of the Mexican
people to constitute into a representative, democratic, secular, federal, Republic ...).
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form of government is, in fact, the distribution of competences to different institutions.
That is, by creating or altering the form of government, a sovereign (i.e. someone who
determines its own competence as well as the competence of others) determines which
entities will exercise the legislative, judicial and executive powers, as well as who can
amend the constitutional text. This means, of course, that the organs called to exercise
particular competencies cannot exercise others or expand their own. It would thus be odd
to say that the entities given a particular competence - that is, the state organs authorized
to amend the constitutional text — are also vested (or delegated) with the competence to
produce the only type of constitutional change that the constitution identifies as the
people’s “inalienable” right.”>

Even if one were to accept that the state organs in which Article 135 places the
amending power can exercise, by delegation, the right to alter the form of government, the
inalienable nature of that right must at least mean that such delegation is always
revocable. The question then would be whether Article 135 is the exclusive means of
legally exercising it. Tena answers that question in the affirmative. For him, subjecting the
amending power to material limits would run contrary to the principle of popular
sovereignty. In other words, since the rule of constitutional change contained in Article
135 is the only legally recognized means for the people to adopt the constitutional forms it
wants, any attempt to limit the amending power would directly deprive the people of their
sovereignty. This is the kind of argument that, in a US context, Akhil Amar has challenged
in several works. For Amar, the people’s right to amend the constitution outside the
amendment rule (Article V) is the ‘most undeniable, inalienable, and important, if
enumerated, right of the People.”””°

If such a right exists, then the adoption of the US Constitution by the Philadelphia
Convention in 1787 would have been legal (assuming, that is, that the convention had a
special claim to act in the name of “the people”), even if inconsistent with the rule of
change contained in the Articles of Confederation and with the amendment rules
contained in state constitutions. In support of this argument, Amar refers (among other
things) to the records of the Philadelphia Convention and to the statements contained in
the constitutions of several states. For example, while some delegates at the Philadelphia
Convention, such as Daniel Carroll, argued that the ratification rule contained in Article
VII of the proposed constitution conflicted with the amendment procedure of their state’s
constitution, James Madison maintained that the same ‘problem’ existed in all states (even
in states where the constitution contained no mode of change), but since ‘the people were
in fact the fountain of all power, ... by resorting to them, all difficulties were got over. They
could alter constitutions as they pleased.””

9SCPEUM, Art. 41: ‘El pueblo ejerce su soberania por medio de los Poderes de la Uni6n, en los casos de la
competencia de éstos, y por los de los Estados y la Ciudad de México, en lo que toca a sus regimenes interiores,
en los términos respectivamente establecidos por la presente Constitucion Federal y las particulares de cada
Estado y de la Ciudad de México, las que en ningun caso podran contravenir las estipulaciones del Pacto
Federal.’

%6Akhil Amar, ‘Philadelphia Revisited: Amending the Constitution Outside Article V’ (1988) 55 The
University of Chicago Law Review 1043 at 1043. See also Akhil Amar, ‘Popular Sovereignty and Constitutional
Amendment’ in Responding to Imperfection, edited by Sanford Levinson (Princeton University Press,
Princeton, NJ, 1995); Akhil Amar, “The Consent of the Governed: Constitutional Amendment Outside
Article V” (1994) 94(2) Columbia Law Review 457.

9’Remarks of James Madison, cited in Amar, ibid at 1050.
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That view was also reflected in Article 7 of the Constitution of Pennsylvania (1776),
which states that, “The community hath an indictable, unalienable and indefeasible right
to reform, alter, or abolish government in such manner as shall be by that community
judged most conducive to the public weal.” Similarly, the Constitution of Massachusetts
(1780) maintains in its Article VII that, “The people alone have an incontestable,
unalienable, and indefeasible right to institute government; and to reform, alter, or totally
change the same, when their protection, safety and prosperity and happiness require it.’
For Amar, these provisions (which, as the reader will note, have key similarities with
Article 39 of the Mexican constitution) are not only rhetorical statements, but had legal
implications at the time of the founding as well as for the current meaning of Article V of
the US Constitution:

Although Article V might at first seem to be the exclusive mode of amendment, it
nowhere says so explicitly. To be sure, it provides one mode of amendment, and
without it, even two-thirds of Congress and three-fourths of the state legislatures
would be powerless to amend the Constitution on their own. In the absence of any
explicit authority from the People in the Constitution, ordinary organs of govern-
ment would not have been presumed competent to alter the document on their own
without popular ratification. Thus, without Article V’s express (though always
revocable) delegation from the People, even an ‘amendment’ unanimously adopted
by both Houses of Congress and every state legislature would have no higher status
than ordinary federal and state statutes ... Put another way, Article V makes
constitutional amendment by ordinary governmental entities possible and thus
eliminates the necessity of future appeals to the People themselves. However, future
appeals to the People remain sufficient, as a general matter, to effect constitutional
change ... The Constitution is a set of grants of authority from the People themselves
to their government agents for limited purposes. The corollary of these limited
grants of power is that government agents generally possess no authority — no
‘sovereignty’ — other than that expressly or impliedly delegated by the People.®

Unlike the US Constitution, the Mexican Constitution of 1917 explicitly embraces the
view that the people retain the right to alter or modify the form of government, and
not in the preamble but in Article 39. Although developed in a very different context,
we think the core proposition of Amar’s argument - the continuing existence of the
people’s right to alter the form of government outside of the constitution’s amendment
rule - also applies in Mexico as well as in other jurisdictions that rest on a similar
conception of constitutionalism. This is a view that has, for example, been accepted by
some Latin American courts, perhaps most notably in Colombia in 1990.°° However,
our argument differs from Amar’s in that he seems to assume that the only way to
exercise popular sovereignty (i.e. constituent power) is via a constitutional amendment
adopted through some popular act outside of Article V. In contrast, and as will be
argued in Part IV, we think there are other possible ways of exercising constituent
power outside of a constitution’s amendment rule and that do not necessarily involve
the formal alteration of the constitutional text. We will examine those alternative
possibilities in the next section.

%1bid 1054-55.
9Sentencia No. 138, Supreme Court of Justice of Colombia.
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For now, the point is that the existence of those possibilities (i.e. the formal alteration
of the constitutional text outside the amendment rule and informal exercises of constitu-
ent power that do not entail a formal constitutional amendment) removes the main
obstacle that Tena and the Mexican Supreme Court identified for the adoption of the
doctrine of unconstitutional constitutional amendments - that the legal impossibility of
exercising the popular right recognized in Article 39 through means other than Article
135 would deprive the community of the (legal) ability of giving itself whatever consti-
tution it wants. This, by itself, does not mean that there can’t be any other reasons
recommending against understanding the organs operating under Article 135 as subject
to substantive limits, but those reasons would not be based on popular sovereignty
grounds. Indeed, if one accepts the interpretation we offer here, changes that lie beyond
the jurisdiction of the amending authority would nonetheless be within the reach of the
people, acting under the constitutional order. The idea that the constituent power must be
understood solely as an extraordinary jurisdiction exercised during revolutions or breaks
in legal continuity is thus to be rejected. Constituent power rather describes the fact that
there is nothing that can permanently bind a political community to the constitution
under which it lives: a people will always retain the authority to replace their constitution
with a new one.

They may do this with the assistance of determinate organs that are convened to
deliberate and draft a new constitution, but they never fully relinquish their authority to
do so through other (legal) means.'% It is in this sense that the popular right to modify or
alter the form of government is inalienable: there must be ways of exercising constituent
power within the constitutional order. Once constituent power is understood in this way
(neither as a one-time event nor as a necessarily extra-legal power), a whole range of new
(constituent) possibilities emerge. Social movements, political parties, and different
groups that desire constitutional change become potential constituent actors. This
approach also leads to a different (and in our view better) understanding of Article
39 of the Mexican Constitution and of similar provisions in other constitutional orders. In
recognizing the people’s inalienable right to alter the form of government, provisions such
as Article 39 negate the idea that the original constituent power disappears in the
constitution-making act. An inalienable right is a right that, even if it can be delegated,
can never be surrendered.

The idea of material limits on the amending power naturally follows from this view. In
the specific context of Mexico, and as discussed earlier, those material limits would at the
very least include the form of government as defined in Article 40. As noted above, the
possibility of alternative means of constitutional change that could be used to produce

1911 a similar vein, when discussing freedom of assembly and popular sovereignty, Judith Butler argues
that, ‘Although elected officials are supposed to represent popular sovereignty (or the “popular will” more
specifically) by virtue of having been elected by a majority of the population, it does not follow that popular
sovereignty is in any way exhausted by the electoral process or that elections fully transfer sovereignty from
the populace to its elected representatives. The populace remains separate from those elected and can
continue to contest the conditions and results of elections, as well as the actions of elected officials. So
“popular sovereignty” certainly translates into elected power on the occasion of a vote, but that is never a full
translation. Something remains untranslatable about popular sovereignty since it can surely bring down
regimes as well as elect them.” See Judith Butler, ‘We, the People’: Thoughts on Freedom of Assembly’, in
What is a People?, edited by Alain Badiou et al., 49-64, 50-51 (Columbia University Press, New York, 2016).
See also Mikael Spang, Constituent Power and Constitutional Order: Above, Within and Beside the Consti-
tution (Palgrave, New York, 2014).
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those modifications removes the main obstacle that Tena and the Supreme Court have
identified for the adoption of the doctrine of unconstitutional constitutional amend-
ments. Once those alternative means are recognized, the idea that there is a distinction
between the amending and the constituent power, and that the former is subject to
substantive limits, is no longer susceptible to the typical democratic/popular sovereignty
objection. In a certain way, the availability of alternative ways of exercising constituent
power is a manifestation of the old view that, while the state can only do what it is
authorized to do by law, individuals — and, in this case, the entire community - can do
whatever is not legally prohibited. In what follows, we examine what those alternative
means may look like.

V. The horizontal exercise of constituent power

The popular right to alter or modify the form of government is formally recognized by the
Mexican Constitution. The prohibition of ‘rebellion’ in Article 136 has to be understood
in light of Article 39 - that is, as consistent with the people’s right to change its form of
government.'®! The fact that the constitutional text does not provide a specific means for
the exercise of this right outside Article 135, as Amar would argue, cannot be understood
as preventing the people from exercising it through a different process: the right is an
inalienable one. The exercise of this popular right outside of Article 135 would involve a
change in the constitutional order that does not take place under the constitution’s
amendment rule, but one that, to the extent that it is implicitly sanctioned by the
constitution, cannot be accurately described as entailing a legal revolution. In this respect,
the Constitution of 1917 itself contradicts Tena’s and the Supreme Court’s thesis about
the disappearance of the original constituent power. What distinguishes an exercise of
constituent power from other types of political practices is thus not its relationship to the
constitutional order (i.e. its legality or extra-legality) but the type of change in which it
results.

An apparent problem with this approach is that it seems to rest on an unrealistic
premise: that the people can somehow act outside any pre-established procedure and
decide to change their form of government. In a sense, this was Tena’s view: any appeal to
an extra-legal constituent power had no basis in either law or reality. This is not necessarily
the case if one embraces the idea that while an actual collective act of the people is not
possible, different political practices will come closer to (or move further away from)
it. For instance, there is always the possibility of convening, through formally correct legal
procedures, a Constituent Assembly which, when compared to the Federal Congress and
State Legislatures, could be seen as a superior means for the popular will to manifest. Such
a process would involve a referendum (triggered by a duly enacted law) that asks the
electorate whether they wish to convene a Constituent Assembly.!? An affirmative result

191 Article 136 assumes that a ‘rebellion’ would result in some form of oppression (‘as soon as the people
recover their liberty’) and as such that it would be inconsistent with the principles of the constitution. This
seemingly excludes democratic (but technically illegal) alterations of the constitutional order.

192Under Article 35 of the Mexican Constitution the President, a legislative minority of 33 per cent of any
chamber, or 2 per cent of the registered voters, can call a referendum. Article 35(8)(3) establishes that, among
other things, the principles contained in Article 40 (the republican, representative, democratic and federal
form of government) cannot be the subject of a referendum. However, a referendum to convene a constituent
assembly would not have to be called under this provision. For example, congress could adopt a law
establishing the process of convocation and the rules around the referendum. The idea that the form of


https://doi.org/10.1017/S2045381722000223

https://doi.org/10.1017/52045381722000223 Published online by Cambridge University Press

Global Constitutionalism 291

would then trigger a special election of the members of the assembly, followed by a final
referendum ratifying a new draft constitution or a radically amended one.!°*

Alternatively, the amendment rule itself could be modified in anticipation of the
creation of a new constitution in order to allow for the convention of a constituent
assembly.!%* The very possibility of exercising the original constituent power through a
Constituent Assembly means that Article 135 is not the sole means available to alter the
constitutional text. As explained in the previous section and to the extent that such a
mechanism is subject to democratic election and control, it would provide additional
support for the judicial adoption of the doctrine of unconstitutional constitutional
amendments. In the rest of this section, we nonetheless wish to focus on a third way in
which constituent power may be exercised outside of Article 135 or, more generally,
outside of a constitution’s amendment rule. Under this approach, constituent power is
not associated with the act of a single, unified people, always acting either through
revolution or through an extraordinary assembly. Rather, it manifests through the acts
of individuals and/or social movements within the constitutional order who seek to alter,
or in some cases protect, a country’s fundamental laws. These horizontal constituent
episodes, as we will see below, can involve both collective and individual acts.

The possibility of the horizontal exercise of constituent power provides alternative
means of constitutional change. Since it originates from the bottom of the legal order, it
may also be seen as enjoying a higher level of democratic legitimacy than the ordinary
amendment rule and, on occasion, of an organized act of constitution-making that takes
place through an officially convened Constituent Assembly. The horizontal understand-
ing of constituent power rests on the view that constitutional change often occurs in
seemingly ordinary and sometimes invisible ways (as opposed to the traditional under-
standing that links it to extraordinary moments).'% In our view, the Mexican Constitu-
tion, as well as similar constitutions, offers opportunities for ordinary citizens to change
and re-create their fundamental laws that are not necessarily apparent. There are at least
three ways in which the horizontal exercise of constituent power may take place: through
individual constitutional challenges, through the exercise of rights of assembly, and
through the exercise of the right to vote.

Judicial review and the responsive use of constituent power

Judicial review (specifically the individual constitutional complaint mechanisms
available in many constitutional orders) may function as a horizontal means to exercise
constituent power. This is true even when constitutional review by unelected judges can
be subject to strong democratic objections.!?® That is to say, our point is not that judges
engage in the exercise of constituent power, but that individual citizens may instrumen-
tally resort to the courts to protect the constitutional order (and, by implication, the
people’s exclusive right to replace the constitution) from the ordinary amendment

government should not be the subject of a referendum may be problematic in itself, particularly in a situation
where the demand for a constituent assembly seems to be shared by a majority of the population.

103 This approach would be similar to that followed in Colombia (1990) and Venezuela (1999).

1%4As in Bolivia in 2007 or in Chile in 2019.

195Jack M Balkin and Sanford Levinson, ‘Understanding the Constitutional Revolution’ (2001) 87 Virginia
Law Review 1045.

106Gee, for example, Jeremy Waldron, “The Core of the Case Against Judicial Review” (2006) 115(6) Yale
Law Journal 1346.
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authority. In Mexico, the individual constitutional complaint mechanism is the previ-
ously mentioned Amparo.'%” According to Article 103 of the Mexican Constitution, the
Amparo allows individuals to challenge the constitutionality of laws, acts or omissions
that infringe constitutional and human rights recognized both by the constitution and
international treaties signed by Mexico; laws or acts issued by the federal government that
violate or restrict the sovereignty of the states; and state laws or acts that invade the
jurisdiction of the federal government.'

If the form of government, as protected by Articles 39 and 40 of the Mexican
Constitution, is beyond the competence of the amending power, a hypothetical consti-
tutional amendment that touches upon the secularity of the state or the distribution of
federal/state competences would be justiciable in Amparo for being issued by an incom-
petent authority.! The structure of the Amparo in Mexico is in line with the interpret-
ation we advance in this article, in that it not only gives individuals the possibility of
challenging governmental actions and laws that violate rights, but also those that may
affect the sovereignty of states and the jurisdiction of the federal government. That would
be the case, for example, of an amendment that gives the federal executive the power to
directly appoint state governors (abolishing popular elections for those offices).

Or consider an amendment that seeks to extend the parliamentary term to 20 years.
That would involve an important modification to the form of government, affecting its
representative and democratic nature. Suppose that an individual in Mexico, or in
another country having a similar institutional arrangement, argues that such an amend-
ment goes beyond the competence of the amending power as it seeks to do something
that only the people can do - that is, transforming the form of government. Regardless
of the final decision of the court,'!? that individual would have engaged in what may be
called a responsive use of the constituent power. They would be making known to the
state that the amending authority has attempted to fundamentally change the consti-
tution - that is, to exercise a competence that is exclusive to the constituent people.
If the court decides in favour of the complainant, an informal yet important constitu-
tional change would have taken place. In this case, it would mean that extending the
parliamentary term beyond a certain number of years would have become ultra vires the
amending authority.

197 As documented by Héctor Fix-Zamudio, the Mexican model of Amparo was very influential through-
out Latin America. See Héctor Fix-Zamudio, El juicio de amparo en Latino América, in Latinoamérica:
Constitucion, Proceso y Derechos Humanos, edited by H. Fix-Zamudio (ed.), (Miguel Angel Porrta, Mexico
City, 1988) 273.

198CPEUM, Art. 103 I-III (Mex.) (Translation: Mariana Velasco-Rivera and constituteproject.org).

'%We are aware that constitutional amendments have been made non-justiciable by law (LA, Art. 61-T).
Yet, should our argument be accepted as valid, said provision should be considered unconstitutional.

%A discussed above, before the judicial constitutional reform enacted on March 2021, the system of
precedents in Amparo required five uninterrupted rulings decided by a qualified majority (eight out of
11 votes when sitting en banc and four out of five votes when sitting in five-member panels), all with the same
outcome, to become binding on lower courts. As of 1 May 2021, the new system of precedents in Amparo will
enter into force. This new system eliminates the five consecutive rulings requirement. It could be argued that
the old system worked against our argument in that, the five-ruling requirement in addition to the inter partes
rule would seem like too high of a hurdle to effect constitutional change. However, it may also be argued that,
in fact, it is convenient in that its design necessarily entails that (informal) constitutional change, on the one
hand, would take place over longer periods of time and, on the other, its achievement would require a
collective effort.
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This type of responsive use of constituent power is not exclusive to amendment
proposals. For example, every time an otherwise unconstitutional ordinary law goes
unchallenged (or the court refuses to declare its invalidity - for instance, under a political
question doctrine), there is an informal (and not necessarily fundamental) change to the
constitution. In this way, when an individual complaint mechanism is used to challenge
unconstitutional laws, the claimants can be understood to be acting on behalf of the
constituent people, protecting the constitution from the ordinary legislature.'!

Rights of assembly and constituent activities

The exercise of rights of assembly (understood here as including the right to peaceful
protest and freedom of expression and association) has a close connection to constituent
power. For example, they can result in the convocation of an extra-parliamentary
constitution-making body. A recent example is Chile’s constituent process. One should
remember the pictures and footing of the massive protests in that country that made
international news in October 2019''? and that triggered a political agreement that paved
the way for the adoption of a constitutional amendment to regulate different aspects of a
constitution-making process.''* But assembly rights can also serve as means for what we
have called the horizontal exercise of constituent power. This would be the case of their
exercise by grassroots movements that advocate for policy changes that could result in
constitutional change, or by individuals engaged in the creation of a political party that
promotes the adoption of a new constitution.

Of course, this does not mean that those political practices will always be successful
exercises of constituent power: they can indeed fail to result in the desired changes. Given
their close connection to popular sovereignty, it is not surprising that assembly rights are
generally seen to have a fundamental importance in a democratic society.''* For instance,
the European Court of Human Rights [ECHR] has understood freedom of assembly as a
fundamental right that ‘like ... freedom of expression, is one of the foundations of ... a
democratic society’.!'> According to the Constitute Project, freedom of assembly is
mentioned in 182 of the constitutions today in force,''® and is also recognized in
international law."’” The recognition of these rights, and their potential use for the
eventual alteration of a constitutional order, illustrates one of the ways in which

"TA similar analysis could be applied to individual acts of civil disobedience.

12Gee, for example, “Chile Woke Up”: Dictatorship’s Legacy of Inequality Triggers Mass Protests’, The
New York Times, 4 November 2019, <https://www.nytimes.com/2019/11/03/world/americas/chile-pro
tests.html>.

113 Acuerdo por la Paz Social y la Nueva Constitucion, 15 November 2019, <https://obtienearchivo.ben.cl/
obtienearchivo?id=documentos/10221.1/76280/1/Acuerdo_por_la_Paz.pdf>.

""4Graeber, David, The Democracy Project: A History, a Crisis, a Movement (Spiegel & Grau, New York,
2013), 35-54.

1ISEuropean Court of Human Rights [ECHR], Case of Navalnyy v. Russia, no. 29580/12, § 98, 15 November
2018. The ECHR has refrained from formulating a definition of assembly to avoid a restrictive interpretation.
Ibid.; ECHR, Kudreviciu and Others v. Lithuania [GC], no. 37553/05, § 91, 15 October 2015; and ECHR,
Taranenko v. Russia, no. 19554/05, § 65, 15 May 2014.

!1%See Constitute Project, <https://www.constituteproject.org/constitutions?lang=en&key=assem&sta
tus=in_force> (Filters used: Topic: Freedom of Assembly; Status: In Force.)

17Universal Declaration of Human Rights [UDHR], Art. 20; European Convention on Human Rights,
Art. 11; American Convention on Human Rights, Art. 15 (Freedom of Assembly) and Art 16 (Freedom of
Association).
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constituent power can be exercised from within the legal order, and reflects the notion
that the people does not surrender its sovereignty in the act of creating a constitution. At
all times, individuals retain the freedom to organize and push to bring about constitu-
tional change.

In Mexico, the constitution protects the right to freedom of assembly, association and
protest in Article 9.''® A good example of the potential of bringing about constitutional
change through these rights is the case of President Andrés Manuel Lopez Obrador and
his party Movimiento de Regeneracién Nacional (MORENA), which came into power in
a landslide election in 2018. Lopez Obrador ran for president twice before being
elected.'’ The first two times, he ran as a candidate for the Partido de la Revolucién
Democratica - PRD (the traditional centre-left party). After losing a very close election in
2012 to Enrique Pefia Nieto, Lopez Obrador decided to bet on a grassroots movement that
originated in 2006 (the year of his first presidential defeat) and helped found a new party -
MORENA. In less than six years, Lopez Obrador and his movement went from being a
fringe party to winning the largest landslide in Mexico’s recent history.'?° One of the key
factors to explain Lopez Obrador’s historic victory is that, in a context similar to what
Jack Balkin calls ‘constitutional rot’,'?! he presented himself as an agent of a ‘Fourth
Transformation’ that would fundamentally change Mexico’s public life in ways remin-
iscent of key moments in the country’s constitutional history.'?

To be sure, the democratic pedigree of this kind of episode is by no means insurance
against a potential mandate violation by the officials called to produce the relevant
changes (which could act as what the literature has identified as policy switchers and/or
rent seekers).'?* This, however, is an empirical question that can only be answered in

"'8CPEUM, Art. 9: “The right to peacefully associate or assembly for any licit purpose cannot be restricted.
Only citizens of the Republic may take part in the political affairs of the country. No armed meeting has the
right to deliberate. Meetings organized to make a petition or to submit a protest to any authority cannot be
considered as unlawful, nor be broken, provided that no insults are uttered against the authority and no
violence or threats are used to intimidate or force the decision of such authority.” (Translation:
constituteproject.org)

119Gee C Navarro, ‘Center-Left Morena Favored in Some Mexican Gubernatorial Elections in 2018’ [2018]
UNM Digital Repository 1 (arguing that, “The strong grassroots efforts have put Morena and its two coalition
partners, the Partido del Trabajo (PT) and the Partido Encuentro Social (PES) in a very good position not
only to win the presidency but to take a handful of the gubernatorial seats that will be contested on July 1.”)

1297 Villamil, ‘AMLO, el presidente més votado en la historia contemporénea con 30 millones 110 mil
327 votos’ [2018] Proceso Portal de Noticias <https://www.proceso.com.mx/nacional/2018/8/8/amlo-el-
presidente-mas-votado-en-la-historia-contemporanea-con-30-millones-110-mil-327-votos-210078.html>;
C Murray and S Oré, ‘Mexican Lopez Obrador Wins Historic Election Landslide for Left’, <https://www.
reuters.com/article/us-mexico-election-idUSKBN1JR15F>,

'?!In the US context, Jack Balkin defines ‘constitutional rot’ as ‘decay in the features of our system that
maintain it as a healthy republic ... [that] produce([s] ... dysfunctional politics’. The causes of constitutional
rot are four interlocking features: (1) political polarization; (2) loss of trust in government; (3) increasing
economic inequality; and (4) policy disasters. See Jack M Balkin, ‘Constitutional Rot’ in Can It Happen Here?
Authoritarianism in America, edited by Cass R Sunstein (HarperCollins, New York, 2018); Jack M Balkin and
Sanford Levinson, Democracy and Dysfunction (University of Chicago Press, Chicago, 2019) 106.

122Namely, the war of independence (1810-21), the liberal reform period known as La Reforma (roughly
1854-76), which included the adoption of the Constitution of 1857 (the predecessor and blueprint of that of
1917) and the Mexican Revolution (1910-17), which culminated in the adoption of the Constitution of 1917.

123 A s Susan Stokes has documented, mandate violation is not uncommon in democratic politics. See Susan
C Stokes, Mandates and Democracy: Neoliberalism by Surprise in Latin America (Cambridge University
Press, Cambridge, 2001). For example, chief among Lépez Obrador’s campaign promises was to fully restore
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hindsight, after a horizontal exercise of constituent power has taken place. Our aim here is
only to highlight that liberal constitutional orders may offer possibilities for the horizontal
exercise of constituent power through legal means. Both the Chilean and Mexican
examples are illustration of social mobilization being channelled through law: first
facilitated by assembly rights, and then by the legal possibility of founding a party
(in the case of Mexico) and through a constitutional amendment that facilitated the
convocation of a special constitution-making body (in the case of Chile). In both cases,
constituent power was exercised outside of the ordinary institutions of government
(outside of what Article 41 of the Mexican Constitution calls state organs — poderes de
la union) but without a break in legal continuity.

The right to vote: The electorate as constituent power

The right to vote can also serve as a means for the horizontal exercise constituent power.
For the right to vote to be understood in this way, a particular idea of representation must
be accepted: voters elect representatives to act in line with their policy preferences and
representatives are politically bound to respect that mandate.'?* Against this backdrop,
the election of representatives, frequently (and perhaps rightly) seen as a manifestation of
low-intensity forms of democracy, can work as a powerful tool through which ordinary
citizens can participate in processes of constitutional change. Voting in favour of a
political party or candidate, in some instances, can be much more than a routine exercise
of the right to vote and instead constitute an exercise of popular sovereignty as important
as, for example, voting in a referendum convening a constituent assembly. History offers
plenty of examples of political leaders who have been able to mobilize the electorate in
large numbers under the promise of major (formal or informal) constitutional trans-
formations.

For instance, the 1983 presidential election of Ratl Alfonsin in Argentina (1983), with
a voting turnout 83.3 per cent,'>> meant the restoration of constitutional democracy after
the 1976-83 dictatorship. One should recall the footing and pictures of the ‘Ahora
Alfonsin’ campaign closing rally on October 1983, which is said to have gathered over

civilian government by demilitarizing public safety, a key policy that characterized the two previous
presidential administrations. Once in power, and in direct violation of this campaign promise, the Lopez
Obrador administration promoted a constitutional amendment (in March 2019) that effectively constitu-
tionalized the military’s role in public safety. Although formally the National Guard was civilian in nature, as
of April 2020, it was reported to be heavily staffed by soldiers (76 per cent of its members were transferees
from the military) - its head and all commanders are former members of the military and its funding and
equipment come from this corporation as well. See Maureen Meyer, One Year After National Guard’s
Creation, Mexico is Far from Demilitarizing Public Security (WOLA.Mexico City, 2020), <https://www.wo
la.org/analysis/one-year-national-guard-mexico>; David Agren, ‘Lépez Obrador Accused of Militarizing
Mexico with New Security Decree’, The Guardian, 11 May 2020, <http://www.theguardian.com/world/2020/
may/11/mexico-lopez-obrador-armed-forces-decree>; Expansion Politica, Amnistia alerta de militarizacién
y estigmatizacion a medios con Lopez Obrador (ADNPolitico, Mexico City, 2021), <https://politica.expan
sion.mx/mexico/2021/04/07/amnistia-alerta-de-militarizacion-y-estigmatizacion-a-medios-con-lopez-obra
dor>.

1*For a strong case that argues for this position and views campaign messages as precommitment devices,
see Susan C Stokes, Mandates and Democracy: Neoliberalism by Surprise in Latin America (Cambridge
University Press, Cambridge, 2001) 154-84 at 182.

125Gee <https://www.idea.int/data-tools/country-view/51/40>.
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400,000 people.'2¢ Another example is Ecuador’s 2006 election of Rafael Correa, who won
with 65 per cent of the vote (with a voting turnout of 76 per cent)'?” and who, as part of his
presidential campaign, explicitly promised to call for a referendum to adopt what would
eventually become the Constitution of 2008.'2® Evo Morales’ election in 2005 (elected by
53.7 per cent of the vote with a voting turnout of 84.5 per cent) in Bolivia, a key part of a
process of vindication of the Indigenous peoples of that country that also led to the
adoption of a new constitution, is another example.'?’

According to the Constitute Project, 136 constitutions in force today contain an
expression in favour of universal suffrage. Particularly in line with the idea advanced in
this article, the Constitution of Brazil (Article 14) explicitly recognizes ‘universal suffrage,
and direct and secret vote’ as a means to exercise popular sovereignty. An important part
of the democratic legitimacy of a liberal constitutional order should be seen as resting on
the fact that the exercise of rights by members of the political community, sometimes
individually (as in the responsive use of constituent power through judicial review) and
sometimes acting together (as in the exercise of the assembly rights and the right to vote),
can in the end result in major constitutional transformations. This means that an ‘exercise
of constituent power’ is not only what happens at the moment a particular decision is
transformed into constitutional law, but extends to political acts that may lead to future
(formal or informal) constitutional change.

VI. Conclusion

We have shown that the concept of the permanent constituent power developed by Tena
and later embraced by the Supreme Court of Mexico is in tension with an idea that not
only finds expression in the text of Article 39 of the Constitution of 1917, but is also a key
assumption of liberal constitutionalism: that the people have an inalienable right to alter
the form of government under which they live. This is a tension that is not exclusive to
Mexico, but rather pervades the liberal constitutional tradition, which rejects the possi-
bility of extra-legal exercises of popular power while at the same time recognizing the
popular right to recreate the state. For Tena, under the Mexican Constitution, such a right
could only be exercised through Article 135, the constitutional amendment rule.

128Clarin.com, En el cierre de campaiia de la UCR, a Alfonsin todavia lo daban perdedor, 28 October 2008,
<https://www.clarin.com/ultimo-momento/cierre-campana-ucr-alfonsin-todavia-daban-perdedor_0_
SkF7j90RpYg.html>; Infobae, Acto en el Obelisco, asuncién y fervor popular: los discursos mds encendidos de
Rail Alfonsin, Infobae, 10 December 10, 2018, <sociedad/2018/12/10/cierre-de-campana-asuncion-y-fervor-
popular-los-discursos-mas-encendidos-de-raul-alfonsin>.

127Chris Kraul, ‘Leftist Rolling to Victory in Ecuador’s Presidential Race’, Los Angeles Times, 27 November
2006, <https://www.latimes.com/archives/la-xpm-2006-nov-27-fg-ecuador27-story.html>.

128Gee Catherine M Conaghan, ‘Ecuador: Correa’s Plebiscitary Presidency’ (2008) 19 Journal of Democracy
46, 49, arguing that, ‘Drawing support from small, dispersed groups on the left and what remained of the
forajido movement, Correa quickly assembled MPALIS as his electoral vehicle for the 2006 race. Establishing
his antisystem credentials, Correa made two key decisions that shaped the course of the campaign and set the
parameters for his first year in office. Embracing the forajido movement’s demands for drastic political
reform, Correa promised voters that he would do everything in his power to convene an assembly to write a
new constitution. In Correa’s view, a new constitution would not only redesign governmental institutions, but
would lay the legal basis for reestablishing the state’s central role in regulating and managing the economy. A
new basic law would cleanse the body politic of its dysfunctional institutions and at the same time mark a
definitive break with neoliberalism.’

129Gee <https://www.idea.int/data-tools/country-view/129/40>,
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Accordingly, if the amending power was made subject to material limits, the people’s right
to alter their form of government would be negated. The Supreme Court of Mexico has
relied on Tena’s theory to reject the doctrine of unconstitutional constitutional amend-
ments and has actually gone beyond Tena in determining that the amending power
cannot be subject to judicial review for material or procedural errors.

In contrast, we have shown that Article 39 is in fact consistent both with the notion that
congress and state legislatures can alter the constitutional text (as long as they meet the
formal requirements of Article 135) and with the idea that in the act of adopting the
constitution, the people retained the right to change the form of government through
non-specified (and not necessarily extra-legal) means. This means, on the one hand, that
the judicial enforcement of limits on the ordinary amendment power would not negate
the people’s right to alter the form of government and, on the other, that not all exercises
of constituent power take place outside the constitutional order, as in the case of a
revolution. Constituent power can be also exercised within the constitutional order and
not only through the legal convocation of a Constituent Assembly. That is, judicial review
of legislation and of constitutional amendments, as well as the exercise of rights of
assembly and of the right to vote, can also serve as means for what we called the horizontal
exercise of constituent power: protecting the constitution from unwanted change or
engaging in political acts that result in formal or informal constitutional transformations.
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