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Bright-Line Fever: Simple Legal Rules and
Complex Property Customs among the Fataluku

of East Timor

Daniel Fitzpatrick Andrew McWilliam

Recent law and economics scholarship has revived a debate on bright-line
rules in property theory. Economic analysis asserts a baseline preference for
bright-line property rules because of the information costs if “all the world”
had to understand a range of permitted uses, or deal with multiple interest
holders in a resource. A baseline preference for bright-line rules of property
arises from the cost of communicating information: all else being equal,
complex rules suit smaller audiences (e.g., contracting parties) and simple
rules suit large audiences (e.g., property transactors, violators, and enforc-
ers). This article explores the circumstances in which a simple rule, pur-
portedly for a large audience, takes on interpretive complexity as it traverses
specialized audience segments. The argument draws on two heuristic strands
of recent sociolegal scholarship: systems theory notions of autopoiesis, and
concepts of negotiability in plural property relations. The potential for
complex interpretations of simple legal rules is illustrated through a case
study of the Fataluku language group in the district of Lautem, East
Timor.

Recent law and economics scholarship has revived a debate on
bright-line rules of exclusion in property theory. Thomas Merrill
and Henry Smith (2011) argue that exclusion better defines the
core element of property than the metaphor of a “bundle of
rights.”! Their argument is based on a conception of property as
an act of communication: unlike rights in contract, property
rights are good “against the world,” and require rules that reduce
the costs of information for a broad class of potential violators or
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definition of property as “sole and despotic dominion . .. over the external things of the
world.”
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transactors (Merrill & Smith 2001: 359; 2011: 31-34). The
burden of information explains the simplicity of messages about
property: “keep off” or “don’t touch” (Merrill & Smith 2011: 25).
Simple messages are necessary, as a baseline for the design of
property rules, because of the “staggering” cost of information if
“all the world” had to understand a range of permitted uses, or
deal with multiple interest holders in a resource (Merrill & Smith
2011: 25).

This article explores the circumstances in which a simple rule,
purportedly for a large property audience, takes on interpre-
tive complexity as it traverses specialized audience segments.
Complex interpretations of simple property rules may emerge as
a result of divergences in epistemological understandings of law,
and a plurality of sources of authority for property. We illustrate
the potential for complex interpretations of simple rules by ref-
erence to a new law on land approved by the National Parliament
of the new state of East Timor in February 2012.* The new law
sets out a bright-line rule of possession: East Timorese citizens in
possession of land since December 31, 1998 are eligible to claim
ownership of the land. On its face, the rule reduces the costs of
determining ownership in a new nation state that experienced
widespread population displacement during a period of foreign
military occupation (Fitzpatrick 2002). Yet, the new rule applies to
customary areas of East Timor where there are different concep-
tions of possessory entitlements, and influential sources of prop-
erty authority that are distinct from the State. Customary areas of
East Timor have kinship-based mechanisms for property order-
ing, which mediate possessory entitlements to land through status
systems based on descent from ancestral sources of origin or
common derivation (Forman 1980; Fox 1996; Hicks 1976; Traube
1986). A legal rule of possession will have complex interpretive
effects in customary areas, particularly as it provides pathways
for displaced groups to claim land outside customary status
systems.

Our discussion of simple rules and complex interpretation
draws on two heuristic strands of recent sociolegal scholarship:
notions of epistemic distance and autopoietic systems (Gillespie
2008, 2011; Luhmann 2004; Teubner 1988, 1993, 1998), and con-
cepts of negotiability and plural authority in property relations
(Berry 1993; Lund 2002, 2008). Teubner (1998: 15-25) sets out an

* The National Parliament of East Timor approved the new law on land on February
6, 2012. On March 20, 2012 the President refused to assent to the law, and referred it back
to Parliament with a list of proposed revisions. As yet the Parliament has not reconsidered
the law due to parliamentary elections in June 2012. For this reason, we refer to the law as
the “draft 2012 land law.”
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influential view of legal transfers as a communicative process that
involves distinct “autopoietic” systems, which interpret legal infor-
mation in accordance with internal processes for the production
of meaning (see also Luhmann 2004). New law is more likely to
achieve its intended effects where there are structural linkages,
and a degree of mutual intelligibility, between the epistemic
frameworks of law and the target social subsystem (Gillespie 2008,
2011; Teubner 1992, 1998). Yet, at least in relation to property
rights in land, the interpretation of new law not only involves
system linkages and recursive processing of meaning within a
system, as complex interpretation of simple law may also emerge
where plural subsystems act as sources of authority for the asser-
tion of property claims. Property and authority have mutually
constitutive elements, which means that simple laws may take on
complexity when competing property claimants adopt strategies of
affiliation with competing sources of property authority (Berry
1993, 1997; Lund 2002; Moore 1978, 1998). In these circum-
stances, the interpretation of new land law not only takes place
within a target system, it involves the conscious manlpulatlon of
meaning across systems, as competing property claimants “shop”
their claims across multiple arena for property legitimation
(Fitzpatrick 2006: 1015; Lavigne Delville 2000: 108; Platteau
1996: 41-46).

We explore the circumstances favoring complex interpretations
of simple rules through a case study of the Fataluku language
group in the district of Lautem, East Timor. As with other ethno-
linguistic groups in East Timor, the Fataluku interpret relationships
of land through localized understandings of social and spiritual
order. Conceptions of possession are interwoven with mythical nar-
ratives of ancestral origin, and complex histories of migration and
attachment to land. There is no customary norm among the Fata-
luku that acts of possession per se give rise to property entitlements,
because the implications of possession are calculated by reference to
principles of origin and social precedence. Inevitably, Fataluku
preferences, norms, languages, and cognitive understandings of
property will shape the interpretation of a new legal rule of pos-
session. Yet, the interpretation of the new rule in Lautem will also
involve strategic negotiation of claims outside the epistemic world
of the Fataluku, as a result of the in rem nature of property and the
opportunities created by new law. In particular, Fataluku settle-
ments displaced during the Indonesian military occupation have
incentives to take advantage of the new law by asserting entitle-
ments to land over and above current customary arrangements. We
illustrate this possibility through a social history of settlement move-
ment in Lautem, including one small settlement (aldeia) named
Vero in the village of Tutuala.
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Simplicity and Complexity in Legal Rules Relating
to Custom

Property rights theorists draw distinctions between “bright-
line” and “fuzzy” rules of property. Bright-line rules involve ex ante
identification of permitted and proscribed behavior. Fuzzy rules
involve levels of ambiguity or discretion that may require ex post
interpretation by a source of adjudicative authority (Dukeminier &
Krier 1993: 103-21; Krier 2009: 155-56; Penner 1997: 148).
Merrill and Smith (2011: 31-34; 2001: 39) argue that bright-line
rules are the appropriate baseline for property regulation because
property information is costly in nature (see also Smith 2003: 1108-
13). Unlike in personam rights, which are limited to specified
parties to a contract or Court judgment, the in rem rights of
property establish duties of noninterference in a broad class of
potential violators. The cost of compliance with duties of noninter-
ference is prohibitively large where the permitted range of uses of
a resource varies from “place to place, thing to thing, or even
person to person” (Merrill & Smith 2011: 10). The alternative is a
simple rule of exclusion: if A is the owner, and the message is “don’t
touch,” there is a low-cost solution to the problem of compliance
with property (Merrill & Smith 2011: 35-36). Hence, the common
law limits the range of rights that an owner may create to bind third
parties, through the doctrine of numerus clausus, to ensure low-
cost messages to a broad property audience (Merrill & Smith 2000).
Correspondingly, the common law allows much greater flexibility
for contracting parties to create context-specific in personam
rights, as the cost of information remains comparatively low relative
to the audience (i.e., the parties to the agreement) (Smith 2003:
1110-11).

Rule simplicity reduces costs for potential property transactors
as well as violators. Merrill and Smith (2011: 28) put this point
through a simple metaphor: if the applicable rule grants A the right
of exclusion in relation to a car, then everyone knows that they must
strike a deal with A. If “all the world” has the right to use a car, and
A wishes to use a car, then A will have to strike a deal with all the
world. A rule that provides for ownership—the simplest form of
exclusionary entitlement—facilitates transactions and establishes an
incentive to invest in a resource, which serves to maintain it and
prevent overconsumption, because the owner captures the benefit
of her investment. This is why the law prefers simple “winner-take-
all” rules for the initial acquisition or allocation of property (Merrill
& Smith 2011: 6). The rule of first possession grants exclusive rights
to the first person to engage in acts of control over an unowned
resource, available for claim, because it provides a low-cost mecha-
nism for allocating ownership (Epstein 1979). Even a rule of
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adverse possession, which transfers rights from an owner, is justi-
fied by cost/benefit considerations because it removes the need for
potential violators or transactors to search for old titles in the hands
of a person not in possession, and provides a low-cost mechanism
for determining ownership when other means of proof
are lost or costly to establish (Merrill 1984: 1127-33).° It follows
that a rule allowing context-specific disaggregation of rights in a
resource—implicit in the standard “bundle of rights” metaphor for
property—is justified only where increased transactional gains
from disaggregated rights outweigh the increased information costs
of identifying, delineating, and enforcing multiple interests in a
resource (Merrill & Smith 2000).

Merrill and Smith (2007) argue for optimal rather than
maximal standardization of property rules. In information cost
terms the calculus of rule design tilts toward complexity where
the efficiency benefits of complexity outwelgh the increased costs
of information, taking into account the size and nature of the
audience (Smith 2003: 1109-11). The legal treatment of custom
illustrates the baseline implication for property rules: all else
being equal, the larger the audience the less likely a rule allowing
for informational complexity (Smith 2003: 1117-21; 2009). For
example, in the fox-hunting case of Pierson v. Post (1805) the major-
ity determined property entitlement on the basis of a rule of
control—first possession of the fox carcass—rather than the
hunting custom of hot pursuit (which involved a high degree of
interpretive complexity). Smith (2003: 1118) concludes that the
majority sought to establish a rule for a broad audience, “not all of
whom . . . concerned with foxes.” In contrast, in Ghen v. Rich (1881)
the Court determined entitlement to a dead whale, found on a
beach by a beachcomber, on the basis of localized whaling custom
that favored the first whaler to harpoon the whale. There were
efficiency benefits to the custom, which rewarded investment in the
hunt (Ellickson 1989: 89-90), and application of the custom impli-
cated a small audience of whalers and members of whaling com-
munities only (Smith 2003: 1121). Smith (2003: 1121) cites Judge
Lowell in Swift v. Gifford (1872), another case favoring whaling
custom over a general rule of possession: “while some [cases] rep-
resent great rules of policy, and are beyond the reach of conven-
tion, others may be changed by parties [including] . .. by usage,
which, if general and long established, is equivalent to a contract.”

* While some rules of adverse possession have complex interpretive elements, such as
requirements of good faith, these may be justified where the benefits of incentives against
“bad faith” possession, with intent to deprive ownership through forced rather than
voluntary transfer, outweigh the increased interpretation costs of rule complexity (Merrill
1984: 1134-37).
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In East Timor the rationale for standardizing custom through
law seems even greater than for the fox hunters of the United
States. The development of new land law involves the basis for
ownership in a new nation state. As a response to high rates of
poverty, the government plans to encourage outside investment in
rural districts.* The law applies not only to a customary audience
but to all citizens of East Timor. Yet, as our case study of the
Fataluku customary group suggests, a legislative attempt to reduce
complexity through bright-line property law reform, in complex
communicative and enforcement settings, may engender further
complexity as a result of interpretive adaptation within communi-
cative systems, and strategic manipulation of new property con-
cepts across enforcement systems. Our analysis highlights the way
in which simple legal rules may accrue interpretive complexity as
they traverse various communicative, epistemic, and enforcement
settings. The argument applies heuristics from theories of informa-
tion and communication, as well as insights from studies of
property in plural authority settings, to explore the relationship
between rule simplicity and audience complexity in an emergent
nation-state.

Autopoietic Systems: A Framework for Analyzing
Interpretive Complexity?

The systems theory notion of autopoiesis provides a poten-
tial framework for analyzing complex interpretation of informa-
tion across diverse social settings (Luhmann 1995). Autopoiesis
describes a self-organized or self-regenerating system that receives
external information but adapts that information according to its
own self-referential processes of communication. The internal pro-
cesses of the system are devoted to self-regeneration rather than
production of something external to the system. The autopoietic
system retains its distinct method of self-organization, while inter-
acting with other systems through a process of “structural cou-
pling” (Luhmann 2004: 1). Luhmann (2004) and Teubner (1988,
1993) argue that law constitutes an autopoietic system as its pro-
cesses are self-referential: it produces laws that have a “legal”
quality because they satisfy internal processes of recognition. More-
over, law interacts with other social systems—the economy, indus-
try, even groups of resource users—through structural coupling
mechanisms that involve the “mutual misreading” of information

* In 2009, approximately 41 percent of the population lived below the poverty line
(World Bank 2009). For a summary of the government’s plans for rural development, see
Government of Timor Leste (2010: 9).
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according to the self-organization imperatives of each system
(Teubner 1992: 1456).

Autopoietic social systems have distinct epistemic frameworks
and preferences that shape the interpretation of legal information
(Gillespie 2008: 685-86). Paterson and Teubner (1998: 455-61)
provide an example from regulation of the offshore oil industry in
the United Kingdom. Their analysis of new safety regulations iden-
tifies three relevant autopoietic systems: lawmakers, industry regu-
lators, and the industry itself. Lawmakers aimed to minimize the
difference between an unregulated industry, involving a number of
safety accidents, and a desired outcome of improving occupational
safety. The industry regulators had a similar safety objective, but
could not adopt the standard strategy of prescriptive regulation
backed by sanctions as there was insufficient information on emerg-
ing technologies and hazards. Their strategy involved broad guide-
lines and lines of communication with the industry. For their part,
the industry had a different systemic preference based on profit
rather than safety. This preference could not simply be displaced by
tougher enforcement or more detailed regulation, as it was “deep-
seated and internally coherent” (Paterson & Teubner 1998: 462).

Gillespie (2011) utilizes related systems theory concepts in his
analysis of land law in Vietnam. His fieldwork identifies four
systems that regulate access to urban land in Vietnam: Central
Party policy makers, land management technocrats, judicial com-
munities, and self-organized urban communities. These communi-
ties differ in terms of their core norms and cognitive assumptions
(Gillespie 2011: 247-57). Generally speaking, while policy makers
and officials advocate strict adherence to formal legal rules, judges
and local residents desire socially relevant outcomes, which include
the possibility of multiple interests in an area of land (Gillespie
2011: 253). These coexisting interests may be unlawful according to
the binary legal/illegal coding of formal law, but are valid according
to the self-organized traditions of the “informal” residential system.
Based on a survey of Court cases in Hanoi, Gillespie (2011: 257-67)
finds that judges are unable to provide lasting resolution of many
urban disputes through application of formal law because the
results are inconsistent with the internal logic of the residential
system. As a result, judges often either transfer the case to bureau-
cratic agencies for resolution, or seek to apply fuzzy notions of
“reason and sentiment.” Gillespie (2011: 252, 266-67) notes that
this latter approach—the judicial incorporation of ex post discre-
tionary standards into bright-line legal rules of property—is subject
to political and professional limits. A key insight of his analysis is
that increases in the bright-line nature of rules, through increased
ex ante delineation of entitlements, may act in a perverse way to
reduce the capacity of Courts to resolve complex urban land
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disputes, because rule formalism further limits the application of
situational standards to meet local expectations (Gillespie 2011:
271-72).

Autopoietic theory emphasizes the recursive production of
meaning within self-organized epistemic systems. In relation to
land law, lawmakers have a systemic preference for the projection
or territorialization of state authority. They “see like a state” and
interpret complex social relations with land through a legal lens of
abstraction and objectification, as rights enforceable in autonomous
terms, without the necessity of reference to cultural context or
nonstate systems of authority (Scott 1998). Land law maps the
landscape through inherent processes of misreading, omission, and
distortion because it has its own linguistic, institutional, and cogni-
tive processes for the production of meaning (Blomley 2003; Santos
1987: 281; Teubner 1992: 1452-53). In James Scott’s terms, the
intent of the state is to reduce the chaotlc, disorderly, constantly
changing social reality . .. to something more closely resembling
the administrative grid of its observations” (Scott 1998: 82). At the
same time, the target of land law—groups of resource users—may
include separate self-organized local systems for resource gover-
nance, with preferences for managing competition and appropria-
tion that contradict legal preferences for extension of state
authority or reductions in information costs for outsiders. A self-
organized local system of resource users may interpret information
in a different matter from the legal system, not only in terms of
distinct linguistic and cognitive frameworks for the understanding
of property, but as a result of core distinctions between the “legal/
illegal” code of law and the self-reproducing code of the resource
governance system (see, e.g., Benda-Beckmann von et al. 2006).

Our case study of Lautem identifies stark differences in the
generation of meaning—in relation to concepts of space, territory,
authority, and possession—between the “legal” and customary
systems of East Timor. It highlights incompatibility between the
self-reproducing code of customary systems (origin/nonorigin) and
the draft legal rule that long-term possession is the basis for own-
ership. In addition, there is little by way of structural coupling
between the systems of custom and law in Lautem, as the new state
of East Timor has very little presence in rural districts. Yet,
epistemic distance and weak structural linkages are not the only
variables that explain the likelihood of complex interpretation of
simple legal rules in Lautem. The in rem nature of property is
important because it establishes incentives for individuals to assert
meaning—the significance of their claims—across multiple systems
for property legitimation. The production of meamng across
systems provides the basis for the assertion of rights “against the
world.” Teubner (1992: 1454-55) characterizes the negotiation of
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meaning across systems as a form of “mutual misreading” of infor-
mation by self-organized systems, which develops because of differ-
ences in the production of meaning within each system. We suggest
that this argument overly reifies systems as interpretive actors in
their own right, and underplays individual acts of strategic nego-
tiation across multiple systems for rights legitimation. Gillespie’s
study of Vietnamese land law provides an example: not only did
members of the informal residential community bring claims to
court, the judges selectively drew on norms and beliefs from
outside the legislative system to achieve their situational ends
(Gillespie 2011: 447).

Legal anthropological literature on postcolonial land relations
highlights the considerable amount of time and effort spent by
individuals on asserting property claims through legitimization
systems outside of law, including households, clan groups, religious
systems, local government, village courts, nongovernmental
organizations, human rights commissions, and parliaments (Berry
1993: 14, 1997; Shipton 1994). In sub-Saharan Africa, in particular,
a number of studies highlight endemic processes of negotiation and
adjustment in which authority plurality is exploited to achieve the
situational ends of property claimants (Berry 1993, 1997; Lund
2002, 2008; Moore 1978: 50). The cross-system negotiation of
property claims is encouraged in circumstances where the state
lacks the legitimacy or authority to enforce claims in accordance
with law, and property claimants have the opportunity to negotiate
across diverse sources of legitimacy and authority, including
contested landscapes of custom, group identity, and status (Berry
1997: 1228; Lund 2002; Peters 2002: 46; Shipton 1994: 348).
A multiplicity of sources of authority can contribute to “legal
forum shopping,” which undermines authoritative settlement of
claims (Fitzpatrick 2006), and “shopping forums” where sources of
authority—state and nonstate—compete for interpretive and adju-
dicatory influence over contested claims (Benda-Beckmann von
1981). In pluralist circumstances of this kind, the meaning of land
law is not only formulated within social subsystems, or stipulated by
authoritative state institutions, but is negotiated and contested
simultaneously across multiple sociolegal spaces for property
ordering.

Lund (2008: 17-22) provides a useful example from Ghana of
authority plurality and cross-system interpretation of property
claims. In 1901, the British colonial administration assumed formal
control over the northern territories of Ghana. As in other colonies,
the British introduced a system of indirect rule, which provided
a mechanism for organizing local political structures in order to
simplify administration and collect revenue for the colonial
regime (Chanock 1991: 64). The colonial administration delegated
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authority over land administration to tribal chiefs even though
spiritualized authority or stewardship of the land resided in local
“earth priests.” The chiefs then consolidated their authority
through the manipulation and invention of “customary law”—itself
a colonial construct—and through their legal powers over the
endorsement of land leases. Yet, the earth priests also asserted their
authority outside “custom” through participation in the political
structures of the colonial and postcolonial state. In 1979, a consti-
tutional change that divested the state of ownership of northern
lands led to further contestation between chiefs and earth priests
across a range of domains, including legal claims to restoration of
land ownership, local tax collection, and decentralization and the
creation of districts. Lund (2008: 23) concludes that successive
sociopolitical changes in Ghana have created opportunities for the
periodic reopening and renegotiation of property settlements, both
at the national and local levels.

Customary Systems and a Rule of Possession in East Timor

The following case study of the Fataluku of Lautem describes
complex systems of social ordering, which include resource gover-
nance mechanisms based on a nested set of private and common
property arrangements. As our case study illustrates, the mosaic of
property-like arrangements among the Fataluku is not specified
through precise written agreements but through a broad principle
of social organization, namely proximity of descent from a mythical
source of ancestral origin. In the absence of specific agreements
enforced by a coercive third party, the ordering principle of ances-
tral origin acts as a focal point that provides a pathway for agree-
ment over resources, and an alternative to costly conflicts over
land.” In a fundamental sense, Fataluku customary systems are
engaged in autopoietic self-reproduction because the ordering
principle of origin provides the primary basis for the avoidance and
management of conflict, in historical circumstances of population
growth, exogamous marriage, and settlement movements. As
Fitzpatrick and Barnes (2010: 217-18) put it in their study of
Viqueque district in East Timor:

Local narratives of origin, reproduced through rituals and invo-
cations of ancestral spirits, are well-known to all newcomers and

’ Focal points are coordination mechanisms that have strategic significance for poten-
tial resource competitors based on common past experiences (Zerbe & Anderson 2001:
116). Because they guide initial patterns of behavior and predictions of behavior, focal
points facilitate decisions by resource competitors to forego conflict and engage in coordi-
nated acts of resource allocation (Sugden 1986: 70-71; 1989: 88-90).
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neighbouring groups ... they generate patterns of compliance
and anticipated compliance, because newcomers and neighbors
know they can avoid costly forms of conflict and obtain access to
land by incorporating themselves into origin group hierarchy
through marriage alliances and ritualised relationships of gift
exchange and reciprocity.

In common with other customary systems of East Timor, the self-
organizing processes of the Fataluku are predicated on shared
acceptance of the ordering principle of origin as the sole or primary
basis for resolving resource competition. The principle of posses-
sory entitlement set out in the draft land law of East Timor
threatens the self-reproducing origin/nonorigin code of Fataluku
customary systems because it allows subsidiary households, includ-
ing groups relocated during the Indonesian military occupation, to
claim alienable rights to land outside customary mechanisms. At
the same time, it establishes the state as the default titleholder to
lands not subject to lawfully recognized acts of possession (see
below). Systems theory provides a partial framework for analyzing
the likely result—interpretive complexity notwithstanding rule
simplicity—as the rule of possession is not only incompatible, in an
epistemic sense, with customary conceptions of possessory entitle-
ment, it undermines the origin/nonorigin code of customary
society. This threat to the self-organizing processes of customary
systems creates autopoietic 1mperat1ves to adapt and alter the
meaning of a rule of possession. At the same time, the draft law
would establish incentives for strategic assertion of entitlements on
the basis of possession, even by affiliates of customary groups,
which would not only trigger adaptive responses by the customary
system but also assertions of the meaning and significance of pos-
session through noncustomary systems for the legitimation and
enforcement of property.

Complex Property Customs among the Fataluku of Lautem

East Timor (Timor Leste) is a new nation state that lies north-
west of Australia at the eastern end of the Indonesian archipelago.
It is emerging from a long period of Portuguese colonization
(1701-1974) and Indonesian military occupation (1975-1999). The
District of Lautem is a triangular-shaped territory that covers the
far eastern corner of Timor Island. Most of the population relies on
forms of mixed agriculture for income, combining seasonal maize
and secondary food crop cultivation with dry season horticulture
and smallholder livestock production. Buffalo (arapou) and pigs
(par) hold important and reciprocal roles in local livelihoods,
especially in the complex ceremonial exchanges that mark life
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cycle transitions and the making and remaking of social alliances.
Coconut production has been a significant source of income for
farmer households in Lautem, following concerted efforts by the
Portuguese colonial government to establish the tree crop from the
early 1900s (Lencastre 1929: 44-46). Much of the settled landscape
of Lautem is a mosaic of active and fallowed food garden sites with
coconut palms representing material markers of past occupation
and contemporary claim. There is a relative abundance of land,
and little evidence of unsustainable resource depletion.

The most populous ethno-linguistic community in Lautem is
the Fataluku, who number around 35 000 resident native speakers
(based on Census 2010). Lautem itself is composed of five subdis-
tricts (sub-distritu), and Fataluku speakers form the principal resi-
dent communities of the three most easterly subdistricts (e.g.,
Tutuala, Lautem-Moro, and Fuiloro). There are up to seven dia-
lects of Fataluku all of which are mutually intelligible, although
definitive hngu1st1c research on the issue remains incomplete. In
the remaining subdistricts, a number of other indigenous lan-
guages are spoken. They include Makalero, primarily in the sub-
district of Iliomar (southwest Lautem), and a Makasai language
dialect form known as Sa’'ané in the mountains of Luro (western
Lautem). All these languages including Fataluku are non-
Austronesian in morphology and linguistic origin, but share many
cultural affinities with their Austronesian-speaking neighbors in
Timor and the wider region (see McWilliam 2007a). As a result of
extensive histories of cultural association with Austronesian societ-
ies, the Fataluku—along with other non-Austronesian groups in
East Timor—utilize Austronesian principles of origin and common
derivation to structure social hierarchy and relations with land
(McWilliam 2007a).

The ordering principle of origin reflects a pervasive and shared
orientation in Austronesian societies for identity founded on cel-
ebratory forms of common derivation (Bellwood, Fox, and Tryson
1995). This derivation is socially constructed and “may be variously
based on the acknowledgement of a common ancestor, a common
cult, a common name or set of names, a common place of deriva-
tion, and or a share in a common collection of sacred artifacts”
(Fox 1996: 132). As Fox (1996) has argued, ideas of origin and
related conceptions of ancestry can vary significantly between
Austronesian-speaking populations, but typically the ideas by which
they are expressed rely on combinations of common relational
metaphors recursively applied. Paired notions such as “trunk and
tip,” “inside and outside,” “elder and younger,” “head and tail/
foot,” “before and after,” among others, provide the rhetorical
categories for asserting and contesting relative proximity to ances-
tral origins and, by extension, the status of property entitlements
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in land (see also McWilliam 2002). Fitzpatrick and Barnes (2010)
argue that, as a well-understood mechanism for calculating rela-
tions with land, the principle of origin has acted as a resilient basis
for managing resource competition, not only in a historical context
of in-migration and exogamous marriage requirements, but in
modern-day circumstances of forced population displacement as a
result of the Indonesian military occupation of East Timor.

All Fataluku are affiliated with customary “origin” groups,
known generically in Fataluku by the term ratu, which are consti-
tuted around enduring lines of origin. Fataluku women generally
relinquish membership to their natal ratu upon marriage and enter
that of their husbands, raising their children within the marital
house. Across Lautem, there are dozens of residentially dispersed
ratu, the local members of which assemble from time to time to
celebrate their shared ancestral origins in ritual communion. An
important component of ratu identity over time is the need to
maintain the narrative histories and founding myths of the group,
as well as ancestral regalia and forms of clan-specific ritual knowl-
edge and spatial claims. Protecting, nurturing, and expanding the
collective resources of the agnatic ratu is a key motivation in social
life, as a form of social insurance and a mechanism for maintaining
social order, particularly in historical contexts where colonial and
neocolonial states have been antagonistic to Fataluku authority in
Lautem.

The boundaries of ratu land ownership, and the relative size of
their respective territories across Lautem, derive from the mythic
origins of settlement and ancestral spatial practices. Today, the
limits of ancestral common property lands are more or less fixed,
their meandering edges marked variously by prominent trees,
ridgelines, or marker stones, as well as crumbling stone walls (lutur
mataru) of fallowed garden sites, creek lines, and other topographic
traces. The fixing of group boundaries, after a precolonial history
of intergroup warfare, reflects the “peace” imposed by Portuguese
colonization, which increased the costs of intergroup conflict. The
knowledge of group boundaries (kai kai ho varuku) is retained
as part of the heritage of the ratu agnatic community, especially
among the senior male affiliates of the group. Wrongfully assuming
or appropriating the rights of the landed property of other ratu is
now seen as a risky activity that is likely to result in spiritual sanc-
tions manifest as misfortune or illness for transgressive households.
One consequence of this pattern of settlement history is that in
cultural terms there is no surplus or “free” land where customary
attachment does not apply, even though there may be no acts of
“possession” as envisaged by the 2012 draft land law.

In describing the authority and relationship of a ratu group to
its ancestral lands, use is made of an honorific title, mua ho cawaru
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(lit. land and lord). The title refers to the status of a ratu group over
the land in question, one that confirms and acknowledges their
precedence, or mythic “first settler” status in the area and their
emplaced ritual ties of intimate association. In Fataluku ritual
speech, this relationship is expressed by the following phrases:

Mua cao vele ocawa Land head skin lord

Horo cao vele ocawa  Gravel head skin lord

The reference speaks to the Fataluku conceptual distinction
between the “body” of the earth and its covering “skin” (vele).
People may cultivate the skin (vele) of the land for food crops or to
hunt game, but only the “lord of the land,” the mua ho cawaru,
asserts a preeminent authority over the whole of the land in ques-
tion. This is an enduring relationship reaffirmed through sustained
ritual engagement: it confirms that, in a general sense, all land
across Lautem is held as a form of common property by the collec-
tive members of discrete ratu groups who share “one blood, one
serum” of origin (vehe ukani, ahi ukani). The common property area
is said to form part of the “sacred land and the sacred garden” (mua
tei ho pala ter) of the ratu, a phrase that links contemporary members
to the early settlements of their ancestors, the autochthonous spirits
of the land, and the long history of cultivation and food production
that has provided life and sustenance to ratu households over
generations (McWilliam 2011a).

Although aspects of Fataluku language, ritual, and precedence
continue to inform conceptions of the collective property of the
ratu, in practice there are divisions of the Fataluku commons among
constituent lineag