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THE ACTUAL LOSS ILLUSION

ANDREW FELL*@® AND JAIN FIELD**

ABSTRACT. On the orthodox account of the private law compensatory
principle, the claimant is compensated for the loss that they actually
suffered because of the defendant’s wrong. Although the principle has
various exceptions, it is widely accepted in both case law and academic
commentary. We argue that it is nevertheless flawed, both doctrinally
and theoretically. Claimants are never really compensated for their
actual loss, and, contrary to popular belief, leading theoretical accounts
of private law compensation (corrective justice and the continuity thesis)
suggest that a principle of compensation for actual loss is not desirable
in any event.

KEYWORDS: compensation, compensatory principle, private law, actual loss,
damages.

I. INTRODUCTION

On the orthodox understanding of the private law compensatory principle,
the claimant is entitled to be put, as far as money can do so, in the position
that they would actually have been in were it not for the wrong.! In other
words, the claimant is compensated for their actual loss — the loss that they
personally suffered because of the wrong. As the Supreme Court recently
put it, “justice is not achieved if a claimant receives less or more than its
actual loss”.?> On this account, which we refer to as the “actual loss
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! The classic statements are in Robinson v Harman (1848) 1 Exch. 850, 855 (H.L.) and Livingstone v
Rawyards Coal Co. (1880) 5 App. Cas. 25, 39 (H.L.), both of which were endorsed in One Step
(Support) Ltd. v Morris-Garner and another [2018] UKSC 20, [2019] A.C. 649, at [25], [31]; see also
Golden Strait Corp. v Nippon Yusen Kubishika Kaisha (The Golden Victory) [2007] UKHL 12, [2007]
2 A.C. 353, at [9]; Bunge S.A. v Nidera B.V. [2015] UKSC 43, [2015] 3 All ER. 1082, at [14];
Sainsbury’s Supermarkets Ltd. v Visa Europe Services L.L.C. and others; Sainsbury’s Supermarkets
Ltd. and others v Mastercard Incorporated and others [2020] UKSC 24, [2020] 4 All E.R. 807, at
[217]; Lewis v Australian Capital Territory [2020] HCA 26, (2020) 271 C.L.R. 192, at [30], [65],
[139]. The principle also applies to equitable wrongs: see AIB Group (UK) plc v Mark Redler & Co.
Solicitors [2014] UKSC 58, [2015] A.C. 1503, at [64], [134].

2 Sainsbury’s Supermarkets v Visa [2020] UKSC 24, at [217].
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account”, compensation for the claimant’s actual loss is more than just a
default starting point — it is the desired moral outcome.

It is equally well accepted, however, that the actual loss account provides
an incomplete understanding of private law compensation. There are many
situations in which the claimant receives compensation that is either more or
less than their actual loss. This is sometimes because it is difficult to prove
the claimant’s actual loss precisely,’ or to quantify that loss in money terms.*
In other cases, however, compensation is simply not intended to reflect the
claimant’s actual loss at all. The most obvious examples are when the rules
of remoteness, intervening causation, mitigation and so forth limit the
claimant’s damages below their actual loss (caused in the “but for”
sense),’ but the examples are far more widespread and, in various
instances, claimants are even compensated for losses that they have not
actually suffered.®

It is possible to explain these rules as mere exceptions to the actual loss
account.” An alternative explanation, however, is that they are
counterexamples to it, which suggest that the law does not really reflect
the actual loss account at all. Our primary claim in this article is that the
law’s commitment to the actual loss account is either illusory or
misplaced and that the true nature of the compensatory principle in
private law has not been satisfactorily explained. By demonstrating the
inadequacy of the actual loss account, we aim to clear the ground for
further discussion and, in this vein, we offer some preliminary thoughts
on the possible future direction of legal theory in the area.

To our knowledge, the actual loss account has never been seriously
challenged in the case law or literature,® and it has a strong foothold in
academic thinking. Andrew Burrows, for example, criticises a number of
cases on the basis that the compensation awarded did not align with the
claimant’s actual loss.” Eric Descheemaeker also questions various

w

In such cases, the assessment of damages is said to involve “the exercise of a sound imagination and the
practice of a broad axe”: Watson, Laidlaw, & Co. Ltd. v Pott, Cassels, & Williamson 1914 S.C. (H.L.) 18,
29-30 (Lord Shaw).

Since there is no yardstick against which to measure the value of non-pecuniary loss, the best the court can
do is award compensation that is “fair, reasonable and just”: Heil v Rankin [2001] Q.B. 272, at [27] (Lord
Woolf M.R.).

In saying this, we are assuming that the orthodox understanding of the compensatory principle involves a
simple “but for” test of causation, since this is inherent in leading statements of the principle, which refer to
putting the claimant in the position that they would have been in if the wrong had not occurred. We
consider the possibility of the compensatory principle being reframed in terms of a thicker conception
of causation in Section V.

See Sections II(A), IV(A) and (B) below.

See e.g. E. Descheemaeker, “The Standardisation of Tort Damages™ (2021) 84 M.L.R. 2, 4, who describes
the rules of remoteness (and so forth) as “second-order” rules and excludes them from his analysis of the
compensatory principle (as it applies in tort law) on this basis.

An exception is A. Tettenborn, “What Is a Loss?” in J.W. Neyers, E. Chamberlain and S.G.A. Pitel (eds.),
Emerging Issues in Tort Law (London 2007). However, our reasons for rejecting the actual loss account are
different to Tettenborn’s.

See A. Burrows, Remedies for Torts, Breach of Contract, and Equitable Wrongs, 4th ed. (Oxford 2019),
152, 214, 217, 271, citing Owners of the Steamship “Mediana” v Owners, Master and Crew of the
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examples of what he perceives to be the impermissible “standardisation” of
damages in tort law — that is, compensation for losses that an ordinary person
in the claimant’s position would have suffered, rather than the loss that they
actually suffered.'® The reason why such standardisation is “undesirable” is
said to be “self-evident, stemming as it does from the most basic principle of
the law of compensatory damages: restitutio in integrum”."!

While a number of theorists accept that compensatory damages are
sometimes awarded on a basis other than actual loss, they do not deny
that compensating the claimant for their actual loss is often the law’s
purpose. Most notably, Robert Stevens has posited the existence of
so-called “substitutive” damages, which provide a substitute for the right
that has been infringed, to explain instances of compensation in the absence
of factual loss.'> In his most recent work, Stevens describes such damages
as compensation for the wrong, which he distinguishes from compensation
for the counterfactual loss that is caused by the wrong.!® Similarly,
Jason Varuhas argues that compensation for “normative” damage (i.e. for
interference with a protected interest) is available for “vindicatory” torts in
the absence of factual loss, but accepts that compensation for other torts
(negligence in particular) is limited to the factual effects of the defendant’s
wrong.'* These accounts are helpful, insofar as they demonstrate that
compensatory damages cannot be explained solely in terms of actual loss.
However, they do not entirely reject the actual loss account, as they still
accept that, in some cases at least, the law’s purpose is indeed to
compensate for actual loss. The actual loss account is therefore pervasive
among both the proponents and the critics of its accuracy as the sole
explanation of compensatory damages. Our argument in this article is that
the actual loss account does not provide an accurate explanation of the law
in any case and, to that extent, it goes further than existing accounts.

Our argument unfolds as follows. In Sections II and III, we put forward
several reasons, both doctrinal and theoretical, why we believe that the
actual loss account is unsatisfactory. In short, we argue that the mere fact that
a claimant has suffered an actual loss because of some wrong is never a sufficient
reason (and is sometimes not even a necessary reason) to award compensation
and that, in fact, claimants are never (or only rarely) compensated for their actual

Lightship “Comet” (The Mediana) [1900] A.C. 113 (H.L.); Addis v Gramophone Co. Ltd. [1909] A.C. 488

(H.L.); Hussey and another v Eels and another [1990] 2 Q.B. 227; Fulton Shipping Inc. of Panama v

Globalia Business Travel S.A.U. (formerly Travelplan S.A.U.) of Spain (The New Flamenco) [2017]

UKSC 43; [2017] 1 W.L.R. 2581.

Descheemaceker, “Standardisation”, 3.

! Tbid., at 25.

< See R. Stevens, Torts and Rights (Oxford 2007), ch. 4; R. Stevens, “Damages and the Right to Performance:
A Golden Victory or Not?” in J.W. Neyers, R. Bronaugh and S.G.A. Pitel (eds.), Exploring Contract Law
(Oxford 2009); see also D. Winterton, Money Awards in Contract Law (Oxford 2015).

13 R. Stevens, The Laws of Restitution (Oxford 2023), 295-97.

14 J.N.E. Varuhas, “The Concept of ‘Vindication” in the Law of Torts: Rights, Interests and Damages” (2014)
34 O.J.L.S. 253, 268-69.
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loss. Further, contrary to popular belief, the actual loss account sits
uncomfortably with existing theoretical explanations of private law
compensation, in particular corrective justice theory and the continuity thesis
(or, at least, the leading statements of those theories). For these reasons, it is
hard to see why actual loss ought to be the “catchcry” of compensation.

One might respond that, whatever the shortcomings of the actual loss
account, it works sufficiently well in practice and that, if it produces an
outcome that is unacceptable, it is always possible to recognise an
exception. In Section IV we argue, to the contrary, that whether the law
continues to adhere to the actual loss account, or instead openly recognises
its inadequacy as an explanation of the law, does make a practical difference.
We argue that the pervasiveness of the actual loss account has contributed
to an actual loss “mindset”, according to which claimants should be
compensated for all (and only) their actual loss, unless demonstrable and
exceptionally strong policy reasons suggest otherwise. The result is that, in
many cases, the possibility of awarding compensation for more or less
than the claimant’s actual loss is either not considered at all or dismissed
out of hand. Indeed, even where the court does award compensation that
does not reflect the claimant’s actual loss, it often attempts to justify that
award within an actual loss framework. While this might lead to the
correct outcome in the particular case, artificial reasoning of this kind can
break down when applied to other situations, distorting the outcome, or at
least making it more difficult to reach the correct conclusion. Even if
courts are alive to the full range of considerations that bear upon whether
to award compensation, the actual loss account often enables them to
justify the outcome simply by referring to the claimant’s actual loss,
meaning that the true grounds for their decisions might not be disclosed.
This is undesirable if we value transparency in judicial reasoning.
In Section V, we consider what an alternative to the actual loss might look
like and whether (all things considered) the law should reject the actual
loss account in favour of such an account. In Section VI we conclude.

II. THE ILLUSION

Despite the rhetoric, when a claimant suffers an actual loss that it would not
be reasonable to require the defendant to compensate, the actual loss
principle yields without a struggle. As Lord Sumption pointed out, the
fact that the claimant has suffered loss because of the defendant’s wrong
“has never been enough” to justify compensation; the law recognises that
“a defendant is not necessarily responsible in law for everything that
follows from his act, even if it is wrongful”.!?

S Hughes-Holland v BPE Solicitors and another [2017] UKSC 21, [2018] A.C. 599, at [20] (Lord
Sumption).
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It is nevertheless generally accepted (or assumed) that the existence of
various exceptions to the actual loss principle does not undermine its
status as the fundamental principle of compensation. Many rules have
exceptions and the actual loss principle is no different in this regard.
On the actual loss account, while the exceptions give effect to
countervailing normative considerations in specific contexts, the law’s
primary moral commitment is still to compensate claimants for their
actual loss.

In this section, we identify various reasons why we believe this supposed
commitment to be illusory. The nature and content of the exceptions is such
that they — and not any actual loss principle — provide the true explanation
for the outcome in every case and, in practice, lead to the conclusion that
claimants are seldom (if ever) actually compensated for (all of and only)
their actual loss. We also highlight various remedial conventions that
sustain the actual loss illusion by keeping other considerations out of
view, making it appear as though the court’s task is simply to quantify
the claimant’s actual loss, when in reality that task is a more difficult one.

A. The Exceptions

The idea that claimants are not necessarily entitled to compensation for their
actual loss is effected by a wide variety of rules. Perhaps most obviously, the
rules of remoteness (at least as they apply to unintentional torts and breaches
of contract) hold that the defendant is not responsible for loss of a kind that
was not reasonably foreseeable.'® The defendant is also not responsible for
loss that results from an “intervening cause” subsequent to the defendant’s
wrong,!” from the claimant’s unreasonable failure to take mitigating
steps,'® or which is not within the scope of the defendant’s duty.'” In the
case of breach of contract, the defendant is not responsible for losses for
which they have not assumed responsibility.”’ There are also more
specific rules, such as the rule that a defendant in breach of contract is
not required to compensate the claimant for emotional distress, except
where providing emotional satisfaction to the claimant was an important
purpose of the contract, or where the breach has caused the claimant
physical inconvenience.?!

16 Overseas Tankship (UK) Ltd. v Morts Dock & Engineering Co. Ltd. (The Wagon Mound) [1961] A.C. 388
(P.C.); Koufos v C. Czarnikow Ltd. (The Heron II) [1969] 1 A.C. 350 (H.L.).

7 M’Kew v Holland, Hannen, Cubitts (Scotland) Ltd. 1970 S.C. (H.L.) 20.

18 See J. Edelman, S. Colton and J. Varuhas (eds.), McGregor on Damages, 21st ed. (London 2021), 223.

19 South Australia Asset Management Corp. v York Montague Ltd. (“SAAMCo”) [1997] A.C. 191, 213
(H.L.); Hughes-Holland v BPE Solicitors [2017] UKSC 21, at [20]-[38]; Khan v Meadows [2021]
UKSC 21, [2022] A.C. 852, at [33]-[41]; Manchester Building Society v Grant Thornton UK LLP
[2021] UKSC 20, [2022] A.C. 783, at [13]-[17].

20 Transfield Shipping Inc. v Mercator Shipping Inc. (The Achilleas) [2008] UKHL 48, [2009] A.C. 61.

21 Farley v Skinner [2001] UKHL 49, [2002] 2 A.C. 732.
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The incorporation of a “reasonableness” standard in deciding the
measure of loss is another important example. In Ruxley Electronics and
Construction Ltd. v Forsyth,”” for example, the claimant was not
compensated for the cost of rectifying the defendant’s defective building
work because it would not have been reasonable to incur those costs.?’
In personal injury cases, Lambert J. summarised the position as follows:

The Claimant is entitled to damages sufficient to meet her reasonable needs
arising from her injuries and, in deciding whether a head of loss is
recoverable in the amount claimed or at all, the Court should assess the
reasonableness of the head of loss and its amount ... [P]roportionality [is
also] relevant, in the sense that the Court should have regard to the extent
to which, in respect of any claim, the same or substantially the same result
could be achieved by other less expensive means.?*

In XX v Whittington Hospital NHS Trust, Baroness Hale (delivering the
majority judgment) reiterated that, to recover damages for the cost of
taking future steps, “to restore what has been lost, the steps taken must
be reasonable ones and the costs thereby incurred must be reasonable”.?’
A clear application of this idea is the decision of the High Court of
Australia in Sharman v Evans.2® In that case, the claimant was rendered
a quadriplegic by the defendant’s negligence and required nursing care
for the rest of her life. The issue was whether she could recover the cost
of being cared for in her own home, or only for the much lower cost of
being cared for in a hospital. In deciding this issue, Gibbs and Stephen
JJ. stated that “the appropriate criterion must be that such expenses as
the plaintiff may reasonably incur should be recoverable from the
defendant”.?’ As they put it: “The touchstone of reasonableness ... is,
no doubt, cost matched against health benefits to the plaintiff. If [the]
cost is very great and benefits to health slight or speculative the cost-
involving treatment will clearly be unreasonable, the more so if there is
available an alternative and relatively inexpensive mode of treatment,
affording equal or only slightly lesser benefits.”?8

Their Honours concluded on the facts that the (amenity) benefits of being
cared for at home did not justify the additional cost,?’ although they did
justify the cost of occasional home stays.’® The claimant could therefore
only obtain compensation for the loss that she would suffer if cared for

22 11996] A.C. 344 (H.L.).

23 Ibid., at 353, 354 (Lord Bridge), 35659 (Lord Jauncey), 359, 365-72 (Lord Mustill).

24 Swift v Carpenter [2018] EWHC 2060 (Q.B.), at [16].

25 XX v Whittington Hospital NHS Trust [2020] UKSC 14, [2021] A.C. 275, at [43]; see also at [53].
26 [1977] HCA 8, (1977) 138 C.L.R. 563.

7 Ibid., at 573 (Gibbs and Stephen JJ.).

28 Ibid.

2 Ibid.

30 Ibid., at 575.

[
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in hospital (with occasional home stays).3! In this decision, the purpose of
the award was clearly to award compensation for the costs that would be
reasonable, regardless of whether the claimant would actually incur them.
The claimant’s likely actual loss was not the primary consideration.
Although the normative assumptions underpinning the decision in
Sharman appear to have shifted in favour of independent living in recent
years, this merely reinforces the fact that the outcome is not determined
solely by reference to the claimant’s actual loss.*

There are also many rules that allow the claimant to be compensated for
more than their actual loss (or for a loss that a third party has suffered).?
According to the “avoided loss” rule of mitigation, the claimant cannot
be compensated for a loss that they have avoided, except where the
actions that avoided the loss did not “arise ... out of the consequences
of the breach”.?* Thus, in A.K.4.S. Jamal v Moolla Dawood Sons & Co.,»
in which the defendant purchaser refused to complete a sale of shares, the
claimant was compensated for the difference between the contract and
market prices of the shares at the date of breach, despite the fact that the
claimant had sold the shares to a third party for more than the original
contract price and therefore suffered no loss (and actually made a profit)
from the breach.

In various other situations, the claimant can be compensated for a loss
despite having received a benefit that offsets the loss (in whole or in part).
The two main examples are (1) benefits received under an accident
insurance policy (paid for by the claimant); and (2) benefits provided to
the claimant by third parties out of benevolence.’® Another recent
example is The New Flamenco, in which the claimant shipowner was
compensated for the entire loss of profit on the remainder of a
charterparty that the defendant had repudiated, despite having obtained a
substantial benefit from selling the ship in favourable market conditions
after the breach (which they would not otherwise have done).’” Although

Ibid. While this meant that she could recover less for the costs of care itself, she could recover more for
loss of amenity.

See e.g. Rosecrance v Rosecrance (1998) 8 N.T.L.R. 1 (Northern Territory Court of Appeal); Potts v Frost
[2011] TASSC 55, (2011) 59 M.V.R. 267 (Supreme Court of Tasmania); Waller v Suncorp Metway
Insurance Ltd. [2010] QCA 17, [2010] 2 Qd. R. 560 (Queensland Court of Appeal).

On the latter possibility, see e.g. Trident General Insurance Co. Ltd. v McNiece Bros. Pty Ltd. [1988]
HCA 44, (1988) 165 C.L.R. 107, 147-48 (Deane J.): “Where the benefit of a contractual promise is
held by the promisee as trustee for another ... the trustee can recover, on behalf of the beneficiary,
the damages sustained by the beneficiary by reason of [its] breach.”

British Westinghouse Electric and Manufacturing Co. Ltd. v Underground Electric Railways Co. of
London Ltd. [1912] A.C. 673, 690 (H.L.) (Viscount Haldane L.C.). The correct formulation of the
rule is discussed in Edelman, Colton and Varuhas (eds.), McGregor on Damages, 225.

[1916] 1 A.C. 175 (P.C.).

See Parry v Cleaver [1970] A.C. 1, 13—14 (H.L.); see also Zheng v Cai [2009] HCA 52, (2009) 239
C.L.R. 446 (Australia).

The New Flamenco [2017] UKSC 43.
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some benefits do reduce the claimant’s damages,*® the point is that there are
clearly cases where they do not.*

What these exceptions (which are not the only exceptions) demonstrate is
that the fact that the claimant suffered an actual loss is never a sufficient
reason to award compensation for that loss. Whether the claimant is
permitted to receive compensation for a certain kind of loss is
determined by other considerations (such as the scope of the defendant’s
duty, whether the loss is reasonable to incur, what mitigating steps the
claimant should take and so forth),*” which apply in every case and are
not merely exceptional. The claimant’s actual loss plays (at most) a
subsidiary role once, and only once, those other considerations have
already justified the conclusion that the claimant should receive
compensation for that kind of loss. It is these considerations, and not the
claimant’s actual loss, that provide the true explanation for the outcome.

This is further supported by the fact that, even as the law currently stands,
claimants are never really compensated for their actual loss. Compensation
is only ever awarded for a tightly constrained subset of the consequences of
the wrong. Consider Ernest Weinrib’s well-known example of a claimant
who is injured by the negligent driving of the defendant while on the
way to the airport.*! The incident causes the claimant to miss their plane.
As it turns out, the plane crashes, killing everyone on board, which
would have included the claimant had they been on board. For reasons
of either remoteness or intervening causation, the fact that the wrong
benefited the claimant (by preventing their death) is not relevant in
assessing compensation for the wrong.

This example highlights a more general point about the nature of
compensation: in every case, the defendant’s wrong will have some
coincidental effect on the claimant’s life — large or small, for better or for
worse — which may, in turn, have further cascading effects, none of
which are considered in assessing the amount of compensation that the
claimant will receive. It is obviously impossible to know the full range
of effects, but the point is that they are irrelevant even if they are known.
The claimant’s compensation is therefore almost always more or less
than the totality of the effect of the wrong on them or, in other words,
than their actual loss.*? If the outcome entailed by the actual loss account

38 See P. Cane and J. Goudkamp, Atiyah s Accidents, Compensation and the Law, 9th ed. (Cambridge 2018),
365-74.

Interestingly, even where the claimant is compensated for an actual loss, the justification for doing so is
sometimes based overtly on distributive considerations and not on the actual loss account: e.g. Dimond v
Lovell [2002] 1 A.C. 384, 399 (H.L.).

On the pervasive role of mitigation rules, see A. Dyson and A. Kramer, “There Is No ‘Breach Date Rule’:
Mitigation, Difference in Value and Date of Assessment” (2014) 130 L.Q.R. 259.

E.J. Weinrib, “Right and Advantage in Private Law” (1989) 10 Cardozo Law Review 1283, 1283.

It is possible, but vanishingly unlikely, that the cascading effects might cancel each other out, in which
case the claimant’s actual loss is (coincidentally) compensated.
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never actually applies, this indicates that something else is likely going on
and that actual loss is not really the underlying principle.

B. Remedial Conventions

It might be thought that our arguments above do not fit the reality that, in
many or perhaps even most cases, courts appear to award compensation for
some actual loss suffered by the claimant without engaging with other
considerations that bear upon the appropriateness of compensation. It
might be inferred that such considerations are only relevant at the
margins and that, in normal cases, the claimant’s actual loss is the only
relevant factor. In our view, however, this appearance is also an illusion,
which is sustained by various remedial conventions that conceal the role
of other normative considerations. These conventions include the
categorisation of losses under heads of damage and the rule that claimants
are free to spend their damages however they want (the “free to spend
rule”). By keeping other relevant considerations out of view, these
conventions also arguably contribute to an actual loss mindset more generally.

1. Heads of damage
The first point to emphasise is that, in many cases, it is clearly appropriate
for the claimant to be compensated for some actual loss that they have
suffered, so the actual loss account appears to function perfectly well.
However, this is only because the appropriateness of compensating
claimants for certain losses is assumed and seldom (if ever) challenged.
One way in which these assumptions are engrained in the law is through
the recognition of “heads of damage”. When a claimant suffers damage
to their person or property (or indeed to any other protected interest), a
range of needs or losses, pecuniary or non-pecuniary, might result.
Conventional heads of damage provide a shorthand means of identifying
and categorising these losses. As Windeyer J. put it, heads of damage
“provide a convenient reminder of matters that ought not to be forgotten”.*3
When a court compensates a claimant for a loss falling within an
established head, the decision appears to be mainly one of fact. The
court simply identifies the loss and awards compensation; no
independent judgment is made about whether the loss should be
compensated. It is easy to see this process as reflecting an actual loss
principle. It would follow on this view that, although heads of damage
identify some of the most common kinds of loss, there is no reason why
any (and every) other loss should not be compensated; all are equally
losses caused by the defendant’s wrong. One example of this kind of

4 Teubner v Humble [1963] HCA 11, (1963) 108 C.L.R. 491, 505.
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reasoning can be seen in the judgment of Lord Scarman in Pickett v British
Rail Engineering Ltd., where his Lordship suggested that there is no basis
for distinguishing loss of earning capacity (an established head of damage)
from the loss of other economic benefits resulting from personal injury and
that all such losses should be compensated.**

We believe this understanding of the function of heads of damage to be
incorrect. A preferable explanation is that heads of damage instantiate a
generalised normative decision that certain kinds of loss ought to be
compensable. When a person is negligently injured, for example, the law
deems it appropriate for the defendant to compensate the claimant for any
loss of their earning capacity and assigns that loss a specific head of
damage for this reason.*> The fact that this normative assessment is not
made afresh on a case-by-case basis does not mean that it has never been
made.*® We simply accept that it has been made on enough occasions to
justify it being taken for granted, exceptional cases aside, on future occasions.

This understanding of heads of damage is reflected in the recent decision
of the High Court of Australia in Amaca Pty Ltd. v Latz.*’ Latz contracted
mesothelioma through the negligence of his employer, Amaca. After he
retired, his condition was diagnosed as terminal and as reducing his life
expectancy by around 16 years. Amaca did not deny that its negligence
had caused Latz’s damage. The appeal focused on the issue of whether
Latz (or his spouse) was entitled to compensation for the loss of the age
and superannuation pension payments that he would have received
during his 16 lost years. Amaca argued that these losses were not
compensable as they did not fall within any established head of damage
for personal injury set out in the court’s previous decision in CSR Ltd. v
Eddy — namely, (1) non-pecuniary loss, (2) loss of earning capacity or
(3) actual financial loss (e.g. medical costs).*® Latz, conversely, argued
that their Honours in CSR v Eddy “were not purporting to provide an
exhaustive list of the compensable heads of damage™ and that his
losses “fit squarely within the compensatory principle, as articulated by
Lord Blackburn in Livingstone v Rawyards Coal Co”.>

The majority concluded that the claimant could obtain compensation for
the loss of the superannuation payments, but not the age pension payments.
Their Honours accepted the following approach to determining the

4 11980] A.C. 136, 170 (H.L.).

45 Although various statutes now limit the amount that claimants can recover: e.g. Civil Liability Act 2003, s.
54 (Queensland).

46 Indeed, this sort of “shorthand” technique is quite common in the law. When negligence occurs within an
established category of duty, for example, courts do not typically consider afresh whether general harm
was “reasonably foreseeable”, yet nobody would suggest that reasonable foreseeability is irrelevant to the
imposition of a duty of care.

47 12018] HCA 22, (2018) 264 C.L.R. 505.

48 12005] HCA 64, (2005) 226 C.L.R. 1, at [28]-[31] (Gleeson C.J., Gummow and Heydon JJ.).

4 Amaca v Latz [2018] HCA 22, at [31] (Kiefel C.J. and Keane J.).

30 Tbid., at [30].
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claimant’s compensation, which clearly recognises that considerations other
than the claimant’s actual loss play a pervasive role: “First, it is necessary to
identify Mr Latz’s loss. If a loss is identified then, as Lord Wilberforce stated
in Pickett v British Rail Engineering Ltd., the law has to answer a question:
is that loss the loss of ‘something for which the claimant should and
reasonably can be compensated?””>!

Although the first sentence accepts that the practical starting point when
assessing the claimant’s compensation might sometimes be their actual loss,
the second sentence clearly recognises that identifying an actual loss is not a
sufficient basis for awarding compensation. On the facts, the majority
concluded that the loss of the superannuation payments was compensable,
as they were “intrinsically connected to earning capacity, representing ... a
species of remuneration — financial rewards from work”,>? but that the
loss of age pension payments was not, as they were “not a result of, or
intrinsically connected to, a person’s capacity to earn”.”’

The reasoning of the minority provides even stronger support for our
account of the nature of heads of damage and for rejecting the actual
loss account more generally. Their Honours took the view that “the
compensatory principle is concerned with the measure of damages
required to remedy compensable damage. In applying the principle, it is
necessary first to establish whether the loss claimed is compensable ...
One cannot invoke the compensatory principle to identify whether a
particular head of damage is compensable”.’*

This statement echoes Lord Hoffimann’s judgment in S44MCo,> to
which their Honours explicitly referred, and is clearly inconsistent with
any blanket actual loss principle. Their point is that compensation for a
loss is not awarded simply because the claimant suffered it; it is only
awarded if compensation for that kind of loss is determined to be
appropriate on other grounds. The minority concluded that neither loss
mentioned above was compensable, since neither fell within any of the
three traditional heads of damage. In their view, the boundaries of the
second and third heads of damage serve “to maintain the distinction
between economic loss which is compensable as such and that which is
not”.%® The loss of age pension payments was clearly not a loss of
earning capacity, since the accrual of those payments “has nothing to
do with the exercise of or inability to exercise earning capacity”.”’ The

3! Ibid., at [84] (Bell, Gageler, Nettle, Gordon and Edelman JJ.).

Ibid., at [104]. It is not entirely clear to us whether their Honours saw the loss of superannuation payments
as falling within the existing head of damage for loss of earning capacity, or whether they merely reasoned
by analogy with this head of damage to justify the recognition of a new one. However, either view is
consistent with our understanding of the nature of heads of damage.

3 Ibid., at [115].

* Tbid., at [41] (Kiefel C.J. and Keane J.).

S [1997] A.C. 191, 211 (H.L.).

® Amaca v Latz [2018] HCA 22, at [49] (Kiefel C.J. and Keane 1.).

7 Tbid., at [74].
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minority also did not regard the loss of superannuation payments as a loss
of earning capacity, since the claimant had already retired; rather, the loss
was of his ability to enjoy the financial resources that he had accrued by the
previous exercise of his earning capacity, which was not compensable. His
earning capacity as such had not been “compromised”.’® In making this
argument, the minority explicitly rejected the view of Lord Scarman in
Pickett (mentioned above) that the loss of any economic benefit is
compensable.’® Importantly, the minority did not treat the categories of
compensable loss as necessarily closed. They recognised that the heads
of damage can be extended in novel cases but concluded that this was
inappropriate on the facts.®

It follows that, in the entire court’s view, heads of damage are more than
mere factual categories of loss and instead reflect generalised normative
judgments about whether certain kinds of loss should be compensated.
This reality is masked in cases where the court applies an established
head of damage, but is exposed in novel cases involving losses that
fall outside the established heads (or the established categories of
non-compensable loss), where the court is forced to confront the
normative question of whether the loss should be compensated.

2. The “free to spend” rule

Another reason why courts often do not need to consider the appropriateness
of compensating certain losses is that they have explicitly renounced any
obligation to superintend how claimants spend their damages. As the
High Court of Australia explained in Todorovic v Waller, “the court has
no concern with the manner in which the plaintiff uses the sum awarded
to him; the plaintiff is free to do what he likes with it”.®" This enables
claimants to frame their loss in terms of established heads of damage,
even if, in fact, they are unlikely to suffer losses within those categories.
For the reasons mentioned above, this operates to conceal the underlying
normative issues.

Let us suppose, for example, that the claimant is injured by the
defendant’s negligence. The claimant is also a member of an obscure
“new-age” religious group, which extols the benefits of crystal therapy
in the healing process, a fact of which the defendant is entirely
unaware. As treatment for his injuries, the claimant plans to attend

38 Tbid.

Ibid., at [60]-[63].

As they variously put it, compensation for the loss of superannuation payments “is not supported by
analogy with previous decisions” and “cannot be supported as an incremental extension of previous
decisions in this country”: ibid., at [9], [78]. Although the claimant had made “the invitation to
expand the liability for economic loss for personal injury”, he had not provided the court with
“sufficient ground to accept that invitation™: ibid., at [76].

[1981] HCA 72, (1981) 150 C.L.R. 402, 412 (Gibbs C.J. and Wilson J.).
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weekly sessions with a “crystal healing practitioner” at a cost of
$100 per session for a period of approximately two years. The claimant
has no intention of undergoing conventional medical treatment as the
dictates of his religion forbid it.

If the claimant chooses to avoid any reference in his pleadings to his
actual likely costs and claims instead for general medical expenses, he
would then be at liberty to spend the sum awarded on a course of
crystal healing if he so wished. In this scenario, the court would have
neither the need nor the opportunity to consider whether the claimant
ought to recover for the costs associated with crystal healing and
whether the burden of paying for those costs should be imposed on the
defendant, since it is well established that general medical expenses are
compensable. What, though, if the defendant were aware of the
claimant’s religious views and could prove that he would not spend the
sum awarded on medical expenses? Since the claimant must prove his
loss,®? he would no longer be entitled to damages for ordinary medical
expenses and would be forced to claim (if at all) for the costs associated
with his crystal therapy. In this revised scenario, the court would be
required to determine whether those costs are compensable, having regard
to their reasonableness. In many cases, however, the free to spend rule
removes the need to consider such questions.

III. THEORETICAL SHORTCOMINGS

One might respond that nothing we have said in the preceding sections
changes the fact that compensation for actual loss is still a desirable
moral principle. We should therefore strive to implement that principle as
best we can, ensure that it is reflected in our law and depart from it only
when justified by particularly strong countervailing considerations.
In this section, we argue that the moral case for compensating actual loss
is not as clear-cut as is usually thought. Indeed, contrary to popular
belief, the actual loss account sits uneasily with some of the leading
theoretical justifications of private law compensation, namely corrective
justice and the continuity thesis.

A. Corrective Justice

It appears to be a widespread view that “corrective justice” requires
defendants to compensate claimants for their actual loss. On this view,
although departures from the actual loss principle might be justified, this
can only be on the basis of distributive or policy concerns. For example,
John Goldberg and Benjamin Zipursky suggest that “[a]t the center of
the corrective justice account is the idea ... of full or ‘make whole’

62 Tbid.
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compensation”.®® According to Descheemaeker, the view that compensatory
damages are concerned with “the consequences of the wrong for the
claimant ... can easily be defended on first principles of corrective
justice”.% Burrows argues that corrective justice cannot be the justification
of “the law on remoteness or mitigation or the general non-recovery of
mental distress in contract law where the courts rightly invoke policy
concerns external to the parties in developing and explaining the law”.%°
And Katy Barnett argues that the rules of mitigation “involve
wider questions of distributive justice beyond the simple correction of
the breach”.®

With respect, these arguments seem to assume that “corrective justice”
refers only to reversing or “correcting” the actual consequences of a
wrong. We believe this to be a misconception.®” As Weinrib explains,
corrective justice refers to the norms that explain when and why an
interaction (or “transaction”) between two parties creates an injustice
between them, not simply to the “correction” of that injustice.’® In other
words, it refers to “the system of norms within which the operation that
corrects makes sense”,®” which norms explain when and why correction
is justified. There is nothing in this that necessarily requires the claimant
to be compensated for their actual loss; what is being corrected is the
injustice.

It is true that Weinrib and Jules Coleman (arguably the two leading
corrective justice theorists) have made statements that, on their face,
appear to endorse the actual loss account, but on a closer reading neither
actually does so. For example, Coleman states that:

To annul a wrong is to eliminate its effects in the world, as much as is feasible.
It is to return the world to where it would have been had the wrong never been
committed. In this sense, fully to repair the wrong is to repair not only the
wrong but its consequences. That would mean ... compensating for
whatever damage one has caused others to suffer.”’

James Goudkamp and John Murphy rely on this passage as evidence that
Coleman endorses the actual loss account.”! However, in making these
statements, Coleman was actually describing a position that he intended

6!
6
6:
6
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J.C.P. Goldberg and B.C. Zipursky, Recognizing Wrongs (Cambridge 2020), 154.

Descheemaeker, “Standardisation”, 23.

Burrows, Remedies, 19.

K. Barnett, “Substitutive Damages and Mitigation in Contract Law: Tension Between Two Competing
Norms™ (2016) 28 Singapore Academy of Law Journal 795, 807.

To avoid this misconception, others prefer the term “commutative justice” to “corrective justice™:
see A. Beever, Forgotten Justice: The Forms of Justice in the History of Legal and Political Theory
(Oxford 2013), 79-80.

See E.J. Weinrib, Corrective Justice (Oxford 2012), 334-38.

Ibid., at 335.

J.L. Coleman, Risks and Wrongs (Cambridge 1992), 322.

"1 J. Goudkamp and J. Murphy, “Tort Statutes and Tort Theories” (2015) 131 L.Q.R 133, 154.
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to (and did) reject.”> After offering an example similar to Weinrib’s plane
example, he argues that “[t]he problem with this account [quoted above]
of the relationship between the wrong and the losses that result from it is
that it based on an unacceptable understanding of what is required in
order to ‘repair’ or annul a wrong”.”> In Coleman’s own view, “[t]he
duty to repair is not the duty to annul all the consequences of one’s
wrongs”.”* Rather, “the duty of wrongdoers in corrective justice is to
repair the wrongful losses for which they are responsible”.”> Coleman’s
account of responsibility for wrongful losses (of which he only provides
a brief and incomplete outline) includes many existing and well-
recognised limiting principles, namely that the loss must result from the
aspect of the defendant’s conduct that makes it wrongful, from a risk
whose possibility makes that aspect of the defendant’s conduct wrongful
and (possibly) from a risk that was foreseeable.”® Moreover, Coleman
also appears to accept that corrective justice can allow compensation for
more than the claimant’s actual loss, given his use of the plane example.
A claimant in such a case is still entitled to their medical expenses,
despite being better off overall as a result of the wrong.

Similarly, Weinrib suggests that tort law is consistent with corrective justice
in that it “places the defendant under the obligation to restore the plaintiff, so
far as possible, to the position the plaintiff would have been in had the wrong
not been committed”.”” He makes a similar claim about contract law.”®
Weinrib nevertheless recognises various exceptions to this principle. For
example, he argues that the rules of mitigation, remoteness and intervening
cause are compatible with corrective justice,”” which can all result in the
claimant recovering compensation for less than their actual loss.

More significantly, however, the actual loss account sits uneasily with
Weinrib’s general argument that corrective justice is concerned with
“normative” rather than “factual” losses (and gains). In Aristotle’s
original account,®’ a corrective injustice occurs when, because of some
interaction (or “transaction”) between two parties, one party has made a
gain and the other a correlative loss. Corrective justice is then restored by
annulling the gain and loss, by subtracting the gain from the party who
has gained and adding it to the one who has lost. This restores the parties’

See Coleman, Risks and Wrongs, 319-20: “In the relational view, corrective justice requires that wrongs
be annulled by imposing a duty to repair them on the right-invader .. .. This feature of the relational view
is unacceptable. Instead, I want to ... articulate and defend what I will call the mixed conception of
corrective justice. Let’s begin by stating precisely the relational conception.” The passage quoted by
Goudkamp and Murphy is contained in Coleman’s statement of the relational conception.

2 Ibid., at 323.

™ Tbid.

Ibid., at 324.

Ibid., at 345-47.

E.J. Weinrib, The Idea of Private Law, rev. ed. (Oxford 2012), 135.

Ibid., at 136.

Ibid., at 158-59, 169, fn. 53.

Aristotle, Nicomachean Ethics, V, 4.
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“equality”, in the sense that they each now have neither more nor less than
they are entitled to. Weinrib identifies this as the justification, at a general
level, for all private law norms and remedies.®!

In explicating this account, Weinrib distinguishes between two different
kinds of gain and loss, which he calls “normative” and “factual” gains and
losses respectively: “In their factual aspect, gains and losses refer to changes
in the condition of the litigants’ holdings; in their normative aspect, gains and
losses refer to discrepancies between what the parties have and what they
should have”.®” Weinrib suggests that “we may say that a person enjoys a
normative gain when there is justification for the law’s diminishing his or
her holdings, and that a person endures a normative loss when there is
justification for the law’s augmenting his or her holdings”.*> Normative and
factual losses do not always align: it is possible to have a normative loss
with no factual loss, or a factual loss with no normative loss, and the same
applies to gains.

In Weinrib’s view, corrective justice is concerned (at least primarily) with
normative rather than factual gains and losses. A corrective injustice
involves a normative gain and a correlative normative loss.®> In Aristotle’s
account, gain and loss are simply metaphors for the parties having more or
less than they should have, respectively.’® In assessing the claimant’s
compensation, the issue is not whether the claimant suffers factual loss,
but rather whether the defendant should compensate the claimant for a
given loss.

The actual loss principle is also inconsistent with other aspects of
Weinrib’s account, in that it is based on a “one-sided” justification. Weinrib
argues that “a justificatory consideration that fits into the normative structure
of corrective justice cannot have a justificatory force that reaches only one of
the parties”.?” He points out (although in a slightly different context) that
loss is a one-sided consideration: “the plaintiff’s loss lacks bipolar
significance. At most, the loss justifies improving the plaintiff’s situation;
it does not state a ground for taking something from the defendant.”®
The point is that, without more, the fact that the claimant has (or has
not) suffered an actual loss cannot itself justify increasing (or reducing)
the defendant’s liability. Such an argument focuses solely on the
claimant’s factual situation, without reference to the various contributions
of the claimant, defendant, or third parties to that situation. Weinrib later
made the same point in the following way: “Being harmed is merely a

81 Weinrib, Idea of Private Law, 74.
82 Ibid., at 114.

8 Ibid., at 116.

84 Ibid.

85 Ibid., at 117.

8 Tbid., at 119.

87 Ibid., at 120.

88 Ibid., at 121.
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fact — that the harmed person is now less advantageously situated than
before — that in itself has no correlative normative significance.”®’

As a result, there is no reason why the rules discussed earlier, involving
departures from the actual loss account, could not be explained in terms of
corrective justice. This does not mean that a// departures from the actual loss
account can be explained in terms of corrective justice; some are potentially
based on distributive or policy reasons. Nor do we deny that rules reflecting
corrective justice concerns could be further supported by distributive or
policy reasons. The point is that corrective justice, on the leading
expositions of that idea, does not support the actual loss account and is
arguably incompatible with that account. This also suggests that
departures from the actual loss principle are not necessarily subject to
those concerns often expressed about the illegitimacy of distributive or
policy reasoning in private law adjudication.

B. Continuity Thesis

Another influential explanation of private law compensation is the
“continuity thesis”.”° According to John Gardner’s version of that
thesis,”! when the defendant breaches their primary duty, the reasons that
support a secondary duty (if any) to pay compensation to the claimant
are the same reasons that supported the original primary duty. Although
it is no longer possible for the defendant to perform their primary duty,
the reasons supporting that duty might continue to apply after the duty is
breached and it might still be possible for the defendant to conform to
those reasons, at least in part, by paying monetary compensation.’?
Compensation generally does not fully satisfy those reasons — they often
can only be fully satisfied by the defendant performing their primary
duty in the first place. But since this is no longer possible, the only
remaining way for the defendant to conform to those reasons is in some
“second best” way.

Take a defendant’s duty not to drive negligently (or injure others by such
driving). There are various reasons why this duty might arise, one of which
is that performing it can (without imposing an unreasonable burden on the
defendant) avoid various kinds of pecuniary and non-pecuniary loss to other

89 Weinrib, Corrective Justice, 51.

% One might question whether the continuity thesis and corrective justice are distinct explanations of
compensatory duties. After all, Gardner presents the continuity thesis as an explanation of corrective
justice duties. Weinrib also argues that a kind of continuity thesis is an aspect of corrective justice:
see E.J. Weinrib, “Civil Recourse and Corrective Justice” (2011) 39 Florida State University Law
Review 273, 276. For present purposes, we distinguish them, given that Gardner and Weinrib did not
mean the same thing by “corrective justice” and gave slightly different versions of the continuity thesis.
J. Gardner, Torts and Other Wrongs (Oxford 2019), 55-62; J. Gardner, From Personal Life to Private Law
(Oxford 2018), 102.

There are other versions of the continuity thesis, on which either the defendant’s duty or the claimant’s
right “continues” after the breach: see S. Steel, “Compensation and Continuity” (2020) 26 Legal
Theory 250.

©

https://doi.org/10.1017/50008197324000230 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197324000230

18 The Cambridge Law Journal [2024]

road users.” If the defendant breaches their primary duty, they can still
conform (at least partly) to the reasons that support the primary duty
(namely, avoiding certain losses) by compensating the claimant for those
losses.

In our view, the continuity thesis does not support the actual loss account.
While the thesis is usually put forward as a positive explanation of private
law compensation, it also identifies its limits. According to the continuity
thesis, it is the reasons that justify the defendant’s primary duty that
determine (prima facie)®* the amount of compensation that the defendant
must pay, not the claimant’s actual loss. If the claimant suffers a kind of
loss that is not part of the justification of the defendant’s duty (in the
sense that avoiding that kind of loss is not one of the reasons that
justifies the duty), then the continuity thesis provides no reason at all
why the defendant should have to compensate the claimant for that loss.
In these situations, it is not that the reason to compensate for actual loss
is being outweighed by a countervailing reason — there is simply no
reason to compensate the loss. Further, where the possibility of a certain
kind of loss is a reason for the duty, that reason may require the
defendant to compensate the claimant for that kind of loss even if the
claimant does not actually suffer it. This might occur, for example, where
the claimant would have suffered the loss but for some benevolent action
by a third party, or where some conduct by the claimant falls within the
exception to the avoided loss rule.’> The continuity thesis thus provides
no support for the actual loss account.”®

Some rules seem particularly amenable to explanation in terms of the
continuity thesis. The SAAMCo “scope of duty” principle appears to be
almost a direct application of that thesis. The law on intervening causes is
another example. Generally, where the claimant intentionally or recklessly
causes themselves loss after the defendant’s wrong, the defendant will not
be responsible for that loss.”” On the other hand, where the purpose of the

93 Sandy Steel argues that the purpose of this duty is to avoid damage rather than loss: S. Steel, “Damages
without Loss” (2023) 139 L.Q.R. 219, 230-32. However, at least one reason for avoiding certain kinds of
damage is surely that they generally lead to certain kinds of loss, which losses are therefore a (if not the)
real reason for the duties. Steel anticipates and rejects this argument (at 231-32), but his response depends
on a counterfactual account of loss, which we would not necessarily accept. Steel also refers (at 230-31)
to the example of a duty to build a swimming pool for the claimant by a particular date and suggests that its
purpose is not to avoid loss. It is not clear that this is correct; the purpose of the duty is arguably to provide
the benefits of a swimming pool (whatever those might be), the loss of which would constitute a “loss™ if
the pool were not built.

Other reasons can also be relevant: see Gardner, Torts and Other Wrongs, 60.

Steel also argues that the continuity thesis might be capable of justifying an award of damages in cases
where no actual loss has been suffered, but on somewhat different grounds: see Steel, “Damages without
Loss”, 230-31.

See also D. Winterton and T. Pilkington, “Examining the Structure of Remedial Law” (2021) 84
M.L.R. 1137, 1147-50.

In contrast, the modern convention is to apportion damages when the claimant’s conduct is merely
negligent, provided that it is foreseeable: e.g. Reeves v Commissioner of Police of the Metropolis
[2000] 1 A.C. 360, 392 (H.L.). See also I.D. Field, “Contributory Negligence and the Rule of
Avoidable Losses” (2018) 38 O.J.L.S. 475, 487.
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defendant’s duty was to prevent the claimant from causing themselves loss
through the very kind of intentional or reckless conduct in which they
engaged, the defendant will be responsible. For example, in Reeves v
Commissioner of Police of the Metropolis,”® although the loss was caused
by the claimant committing suicide, the defendant police officer’s duty
was to take reasonable care to prevent the claimant from committing
suicide. One of the purposes (or reasons) for the protective duty owed by
the police was to prevent the very loss that occurred and the police were
therefore liable for that loss.

The same considerations apply when the subsequent conduct is by a third
party. If the purpose of the defendant’s duty is to prevent such conduct from
causing loss to the claimant, the defendant will be liable for the loss.
One example is a trustee’s duty to exercise due care and skill when
giving possession of the trust property to an agent or third party.”
If the trustee breaches this duty, they will be responsible for any loss
if the agent misappropriates the property.'”® Although this rule has been
explained on the basis that the rules of remoteness and intervening cause
do not apply to equitable compensation,'’! a preferable explanation is
that whether a loss is too remote or the result of an intervening cause
depends on the underlying reason or purpose of the relevant duty. Since
one purpose of the duty is to prevent the property being lost due to
misappropriation by the agent, requiring the trustee to compensate for
that loss is therefore justified.

The converse outcome was reached in the leading Canadian case of
Canson Enterprises Ltd. v Boughton & Co.'9? The claimant, who was
purchasing land, was represented by a solicitor who was also acting for
other parties to the transaction (who were secretly “flipping” the land to
the claimant) and was therefore in breach of fiduciary duty. The claimant
would not have purchased the land had they been aware of the breach.
After the purchase, the claimant built a warehouse on the land, which
was defective due to the negligence of the (third party) engineers and the
claimant suffered substantial loss. The court held unanimously that the
solicitor was not required to compensate the claimant for this loss, even
though it would not have occurred but for the breach. McLauchlin J.
(whose reasoning has been preferred outside Canada) justified this on the
basis that, although common law rules of remoteness etc. (supposedly)
do not apply when assessing equitable compensation, “on a common
sense view” there was “no link between the breach of fiduciary duty and

%8 12000] 1 A.C. 360 (H.L.).

9 Speight v Gaunt (1883) 22 Ch. D. 727.

100 Re Dawson; Union Fidelity Trustee Co. Ltd. v Perpetual Trustee Co. Ltd. [1966] 2 N.S.W.R. 211
(Supreme Court of New South Wales).

101 Tbid., at 215; the issue is discussed in K. Barnett, “Equitable Compensation and Remoteness: Not So
Remote from the Common Law After All” (2014) 38 University of Western Australia Law Review 48.

102.11991] 3 S.C.R. 534 (Supreme Court of Canada).
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the loss”.'% One possible explanation for this conclusion is that the purpose
of the solicitor’s fiduciary duties was not to prevent the kind of loss that the
claimant suffered. Their purpose was to prevent the claimant from entering an
unfavourable transaction and the claimant could therefore only be
compensated for the loss resulting from the aspects of the transaction that
made it unfavourable at the time of entering it, which did not include the
loss resulting from the defective warehouse, or the risk of such loss.

IV. PRACTICAL SHORTCOMINGS

It does not follow from our analysis in the preceding sections that the “actual
loss” account must necessarily be rejected. Indeed, we readily acknowledge
that, when combined with its recognised exceptions, it is logically capable of
explaining legal outcomes and that, provided that the same considerations
are ultimately taken into account, the approach taken may be of little or no
consequence. There are good reasons, too, why defaulting to actual loss
might be seen as a good thing. From a practical perspective, actual loss —
gated through heads of damage — provides practitioners and judges with
an intuitive and time-honoured starting point that appears to function
perfectly well in most cases. If the actual loss approach were to be abandoned,
it would need to be replaced with an alternate approach that functions just as well
in practice while capturing more honestly the true nature of the enterprise. It
might also be argued that it is simply too late in the day to begin
questioning so fundamental a principle as restitutio in integrum, the unravelling
of which risks damaging the very fabric of private law.

Our earlier arguments nevertheless demonstrate that something is not
quite right with the actual loss account, which ought not to be dismissed
simply because a workable alternative might be difficult to frame, apt to
prove contentious, or unlikely to affect outcomes in routine cases. Our
aim in this section is to flesh out this concern and to demonstrate why it
does nevertheless make a practical difference whether the law continues
to adhere to the actual loss account.

In short, where we believe the actual loss account goes wrong — or is, at
least, misleading — is in appearing to treat the claimant’s actual loss as a
sufficient reason for awarding compensation. As we have shown, this is
simply incorrect: while the claimant’s actual loss is certainly relevant in
many or even most cases, it is only ever as one part of a larger reason
(or set of reasons): actual loss + “some other reason” = compensation.
And, in some cases, actual loss is not even necessary.

In practical terms, adhering to the actual loss account might therefore
negatively affect the quality of legal reasoning in one of (at least) two

103 Tbid., at 556-57.
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ways. We provide several examples below of cases where these effects are
apparent, but they are by no means the only examples.

First, viewing the compensatory principle through the lens of actual loss
promotes an “actual loss mindset”, according to which some courts (and
commentators) genuinely believe that actual loss is a necessary and
sufficient criterion for compensation and that there is a strong moral
reason to award compensation that aligns with the claimant’s actual loss.
This mindset can lead courts to award compensation for the claimant’s
actual loss (or dismiss the possibility of not awarding it) without
considering other relevant considerations, or to require unnecessarily
strong and “exceptional” reasons to be demonstrated before a departure
from actual loss will be countenanced. It can also encourage artificial
reasoning to fit cases within an actual loss framework, even when they
do not so fit.

Second, even if courts do not view actual loss as the touchstone of
compensation, the actual loss account can nevertheless conceal the true
reasons for their judgments. If actual loss is seen as a sufficient criterion
for compensation, then a court may justifiably leave a victim to that loss,
which might be nothing at all, without openly considering the merits of
normative reasons to the contrary, unless those reasons support an
established exception (such as remoteness of damage, etc.). To be sure,
courts — and especially senior appellate courts — are likely to be alive to
the full range of considerations that bear upon an award of damages in a
novel case. However, if we value transparency in judicial reasoning then
the compensatory principle ought surely to be framed in such a way as
to encourage courts to disclose those reasons.

A. Damage to Property

One context in which we believe the actual loss account has generated
artificial reasoning is in cases of damage to property. When the
claimant’s property is damaged (or defective) due to the defendant’s
breach, the claimant is entitled to recover the reasonable cost of repairing
it. In some cases, this is possible even if the claimant has not incurred,
and will not actually incur, that cost. A clear example is Powercor
Australia Ltd. v Thomas,'® in which various fixtures on the claimant’s
farm were damaged by a bushfire that started due to the defendant’s
negligence. The claimant repaired several of these fixtures himself and
several were repaired voluntarily by third parties, but he was nevertheless
able to recover the reasonable market cost of repairing them.

In our view, the simplest explanation for this outcome is that the claimant
was compensated for a loss that he did not actually suffer. However, a

104 12012] VSCA 87, (2012) 43 V.R. 220 (Victorian Court of Appeal).
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somewhat different explanation has been put forward in the cases (including
in Powercor itself),'% which attempts to identify an actual loss for which the
claimant is being compensated. When the property is damaged, it is said that
the claimant immediately suffers a “direct loss” because the (market) value
of the property is diminished. This diminution in value is measured in turn
by the reasonable cost of repairing it. Although the claimant appears to
recover the cost of repairing the property, what they actually recover is
the diminution in value of the property at the time of damage.

This explanation does not accurately reflect the law.!° The cost of
repairing property and its diminution in value (or replacement cost) are
not always equal and sometimes one amount or the other is awarded
depending on the circumstances.'’”’” If the diminution in value is greater
than the reasonable cost of repairs, then the claimant is generally only
entitled to the cost of repairs. Conversely, if the diminution in value is
less than the repair costs, then the claimant can only recover the
diminution in value,'”® unless incurring the repair costs is reasonable.'®”
It is also conceivable that the claimant might be entitled to the repair
costs even if the property has increased in value. Suppose, for example,
that a famous celebrity were to sign her name on a fan’s expensive
jacket without permission. The value of the jacket might actually increase
as a result, but surely the fan is still entitled to the costs of repair if they so
wish? In some cases, therefore, the claimant can only be understood as
recovering damages for repair costs rather than for any diminution in
value and therefore for a loss that they do not actually incur.'!

Descheemacker also attempts to explain such awards consistently
with the actual loss account, but in our view none of his alternative
explanations succeed. He argues first that, when the property has not
been repaired, damages might be awarded to reflect the possibility that
the claimant might decide to incur the cost of repairs in the future,''! but
in Powercor the property had already been repaired, so the costs would
not be incurred. Second, Descheemaeker argues that, when the claimant’s
insurer pays for the repairs, damages compensate the claimant for

105 Tbid., at [27] (Osborn J.A.); see also Coles and others v Hetherton and others [2013] EWCA Civ 1704,
[2015] 1 W.L.R. 160, at [27]-[32] (Aikens L.J.).

106 Burrows also describes it as “misleading”: Burrows, Remedies, 213. To be clear, we do mean to suggest
that the court in Powercor was wrong to ringfence those losses — howsoever described or justified — from
the rules of mitigation; see further Field, “Contributory Negligence”, 481.

107 See Darbishire v Warran [1963] 1 W.LR. 1067, 1071 (Harman L.J.), 1075 (Pearson L.J.), 1078
(Pennycuick J.) (C.A.); see also Burrows, Remedies, 211-12.

108 Tbid.

190 °Grady v Westminster Scaffolding Ltd. [1962] 2 Lloyd’s Rep. 238 (Q.B.).

110 Stevens’ argument that such awards are an example of “substitutive damages” is also subject to this last
criticism. Stevens argues that repair costs (plus any “loss of use”) are merely evidence of difference in
market value, which is the true object of substitutive damages: see Stevens, “Damages and the Right to
Performance”, 189-91; R. Stevens, “Rights and Other Things” in D. Nolan and A. Robertson (eds.),
Rights and Private Law (Oxford 2012), 127.

11 Descheemaeker, “Standardisation”, 7, 22.
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premiums previously paid.''> Again, this could not explain the outcome in
Powercor, as there is no evidence that the property was insured. The
payment of premiums is also not factually caused by the wrong and is
not equal to the cost of repairs in any event, so it is not clear why the
claimant should receive the cost of repairs on this explanation.''
Descheemacker’s third argument is that, when a third party repairs the
claimant’s property for free or at a discounted rate, the claimant’s loss is
the cost of performing their moral duty to “return the favour” to the
repairer.''* Again, while in Powercor some of the claimant’s property
was repaired by third parties, he was also compensated for the property
that he had repaired himself.

A more plausible explanation is that repairing the property is or involves
some emotional or non-pecuniary loss to the claimant (e.g. because the
claimant engages in hard work).!'> The question, though, is why this loss
should automatically be quantified by the reasonable commercial cost of
repairing the property. There are a variety of reasons why a commercial
repairer would accept that amount in return for their services. It cannot
be assumed that it is equal to the loss that they (or the claimant) would
incur in carrying out those services, in the same way that a person’s
level of income is (clearly) not necessarily proportional to the
non-pecuniary loss that they suffer to earn that income. Perhaps
the claimant even enjoyed repairing the property and this outweighed the
costs of doing so, meaning that he did not suffer a loss at all. The better
explanation of cases like Powercor, then, is that the claimant simply
recovers repair costs that they do not actually incur.!'®

This explanation is supported by the recent decision of the Court of
Appeal in Endurance Corporate Capital Ltd. v Sartex Quilts & Textiles
Ltd"'7 The claimant’s premises were severely damaged by fire. The
defendant insurer had agreed to indemnify the claimant for loss or damage
to the premises. The claimant was able to recover the cost of repairing the
premises even though it had no intention of having them repaired.''® It was
enough that, immediately prior to the fire, the claimant had intended to
continue using the premises.!'” The claimant cannot be said to have
received damages for the diminution in value of the property, since the

112 Tbid., at 24.

113 Descheemacker suggests that, in the absence of evidence, the value of the loss incurred in paying
premiums can be assumed to be equal to the loss being insured against: ibid. The basis for this
argument is not clear to us; surely, even if the amount of premiums paid cannot be conclusively
proved, it could at least be estimated directly.

114 Tbid.

115 Tbid., at 23-24.

116 Tt might be argued that the claimant suffers an actual loss in the form of an opportunity cost. Again,
however, there is no reason to think that this cost is equal to the reasonable cost of repairs.

117 [2020] EWCA Civ 308, [2020] 2 All E.R. (Comm) 1050.

118 On the relevance of the claimant’s intention to repair the property, see S. Rowan, “Cost of Cure Damages

and the Relevance of the Injured Promisee’s Intention to Cure” [2017] C.L.J. 616.

Endurance Corporate v Sartex Quilts [2020] EWCA Civ 308, at [69]-[71] (Leggatt L.J.).
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court expressly rejected this as the applicable measure of damages.'?’ The
claimant therefore recovered damages for a loss (the cost of repairs) that it
did not, and likely would not, actually suffer.

B. Gratuitous Care

Hunt v Severs is one example of a case in which the actual loss account was
an integral part of the court’s justification for refusing compensation.'?! That
case concerned (among other things) the compensation available to an
injured claimant who requires nursing or domestic care, in circumstances
where that care is likely to be provided gratuitously (for example, by a
spouse or family member). Previously, in Donnelly v Joyce,'** the Court
of Appeal decided that the claimant is entitled to damages for the cost of
care in such cases, even if they do not actually incur it and therefore do
not suffer an actual loss to that extent. This is because the claimant
suffers a loss in the form of their need for the care, the value of which is
“the proper and reasonable cost of supplying” the need.'??

Although the House of Lords in Hunt accepted that damages may be
available to a claimant who is cared for gratuitously,'** it did not accept
the reasoning in Donnelly. Lord Bridge, with whom the other members
of the House agreed, suggested that “the starting point for any inquiry
into the measure of damages which an injured plaintiff is entitled to
recover is the recognition that damages in the tort of negligence are
purely compensatory. He should recover from the tortfeasor no more and
no less than he has lost”.!?> Since the claimant suffers no actual financial
loss, Lord Bridge suggested that when damages are recoverable, this is
instead to compensate the carer, and the claimant therefore holds any
damages on trust for the carer.'”® As a result, Lord Bridge held that
compensation would not be awarded when the defendant (in Hunt, the
claimant’s husband) provides the gratuitous care, apparently because the
claimant has to repay the damages award to the defendant anyway.'?’
The same conclusion applied to the defendant’s costs of visiting the
claimant in hospital.!*® The actual loss account was clearly an important
part of this reasoning, in that its premise is that the claimant could not
themselves be compensated because they had not suffered an actual loss.

Although we do not suggest that compensation should always be
awarded where the claimant suffers no actual loss, we believe that it

120 Tbid., at [72].

121 11994] 2 A.C. 350 (H.L.).

122 11974] Q.B. 454.

123 Ibid., at 461-62 (Megaw L.J.).

124 Hunt v Severs [1994] 2 A.C. 350, 355.
125 1bid., at 357 (Lord Bridge).

126 Thid., at 363.

127 Tbid.

128 Tbid., at 356-57.
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should (or at least could) have been awarded in Hunt, on the basis of either
the benevolence or avoided loss rule. Australian law provides a useful
contrast on this point. In Griffiths v Kerkemeyer,'"” the High Court
recognised that the claimant may recover compensation for the
reasonable cost of nursing and domestic care, even if that care will be
provided gratuitously and the claimant will therefore incur no actual
(pecuniary) loss to that extent. The High Court has also consistently
recognised that such compensation is not awarded for any loss suffered
by the carer, but, rather, because of the claimant’s need for the services.
As a result, the measure of damages in such cases is the reasonable cost
of having the services provided, rather than the amount of income lost
(if any) by the carer.!*" The claimant also does not hold the damages on
trust for the carer,'*! and damages are available even if the carer is the
tortfeasor.'3> The same approach, again in contrast to Hunt, applies to
the reasonable cost of the claimant having visitors while hospitalised.'*?
The position is somewhat unstable, having been described by a later
High Court as “not only exceptional, but anomalous”.'** Although we do
not agree that the claimant’s need is necessary or sufficient to justify
compensation,'*> compensation for more than the claimant’s actual loss
is nevertheless reflected in other parts of the law of damages and, to that
extent, it should not be regarded as anomalous at all. Whether or not
Hunt was correctly decided, it clearly demonstrates that adherence to the
actual loss account has the potential to affect outcomes in particular cases.

C. Wrongful Life

The actual loss account has also been pivotal in cases of so-called “wrongful
life” — that is, cases in which a child claimant is born with severe
congenital disabilities in circumstances whereby, had the claimant’s parents
been properly advised by the defendant of the risk of those disabilities
materialising, an abortion would probably have been performed.'*®
The courts have overwhelmingly rejected such claims for a range of

29 [1977] HCA 45, (1977) 139 C.L.R. 161.

130 Van Gervan v Fenton [1992] HCA 54, (1992) 175 C.L.R. 327.

B Griffiths v Kerkemeyer [1977) HCA 45, (1977) 139 C.L.R. 161, 177.

132 Kars v Kars [1996] HCA 37, (1996) 187 C.L.R. 354, 371-72.

133 Wilson v McLeay [1961] HCA 56, (1961) 106 C.L.R. 523.

134 CSR Ltd. v Eddy [2005] HCA 64, (2005) 226 C.L.R. 1, at [31] (Gleeson C.J., Gummow and Heydon JJ.).
135 See the criticism of the concept of “need” in Arsalan v Rixon [2021] HCA 40, (2021) 274 C.L.R. 606, at
[31] (Kiefel C.J., Gageler, Keane, Edelman and Steward JJ.): “The import of this loose concept of ‘need’
into questions of recovery ... is a distraction from the proper focus upon the heads of damage identified
by the plaintiff ... and the onus upon the defendant to establish the unreasonableness of the plaintiff’s
steps to attempt to mitigate that damage.”

See in particular Gleitman v Cosgrove (1967) 49 N.J. 22,227 A.2d 689 (Supreme Court of New Jersey);
McKay and Another v Essex Area Health Authority and Another [1982] Q.B. 1166; P's Curator Bonis v
Criminal Injuries Compensation Board (1997) S.L.T. 1180 (Court of Session); Lacroix v Dominique
(2001), 202 D.L.R. 4th 121 (Supreme Court of Manitoba); Harriton v Stephens [2006] HCA 15,
(2006) 226 C.L.R. 52.
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reasons, many of which reflect underlying matters of principle (such as an
apparent conflict with the duty owed to the mother)'3” and policy concerns
(such as the sanctity of life).'3® However, the most pervasive argument
against wrongful life claims is based on the actual loss account:
since the claimant would not have existed but for the defendant’s wrong,
the identification of the claimant’s actual loss requires a comparison
between their current life with disabilities and their non-existence, which
comparison is said to be “impossible”.'?"

There seem to be two different senses in which the comparison is thought
to be impossible.'*’ One is that it is impossible to know what non-existence
actually consists of (nothingness, an afterlife, or something else), which
means that the court cannot know what the claimant’s position would
have been but for the wrong. A second is that it is impossible to value
the difference between non-existence and a life with disabilities. Even if
we assume that non-existence involves nothingness, it is still impossible
(so the argument goes) to evaluate whether nothingness or a life with
disabilities is preferable, or to put a money value on the difference.'*!

This “impossible comparison” reasoning relies on the actual loss account,
although the issue is complicated somewhat by the different roles that the
reasoning plays in the cases. Some judges claim that it is impossible to
identify a Joss to the claimant and that damages are therefore not
available. Other judges, in contrast, claim that it is impossible to identify
damage and that the defendant is therefore not liable in the first place,
since damage is the gist of the action.'*?

These arguments can in turn reflect two divergent views about the scope
of the compensatory principle. In some of the judgments, the compensatory
principle is explicitly viewed as “a statement as to the measure of damages.
It is not a statement about liability”.'*> On this view, the compensatory
principle is relevant only to the question of loss and not to the logically
prior question of whether the claimant has suffered damage. This accords
with our understanding of the principle, which is in turn based on our
understanding of the basic conceptual distinction between damage and
loss.!* In other judgments, however, the compensatory principle appears

13
13
13!
14
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Harriton v Stephens [2006] HCA 15, (2006) 226 C.L.R. 52, at [249] (Crennan J.).

McKay v Essex Area Health Authority [1982] Q.B. 1166, 1180 (Stephenson L.J.).

See e.g. ibid., at 1181-82 (Stephenson L.J.), 1189 (Ackner L.J.), 1192-93 (Griffiths L.J.).

A third argument is that it is logically impossible to compare the position that the claimant would have
been in since the claimant would not have existed. We will ignore this argument, since it is not relied on
in the cases.

The “impossible comparison” argument is considered and convincingly rejected in D. Stretton, “Harriton
v Stephens; Waller v James: Wrongful Life and the Logic of Non-Existence” (2006) 30 Melbourne
University Law Review 972, 985-91. For present purposes, we will assume that the argument is
correct; our point is that, even if the argument is correct, it is nevertheless irrelevant.

Harriton v Stephens [2006] HCA 15, at [252]-[254] (Crennan J.).

Harriton v Stephens [2004] NSWCA 93, (2004) 59 N.S.W.L.R. 694, at [6] (Spigelman C.J.).

144 D. Nolan, “Rights, Damage and Loss” (2017) 37 O.J.L.S. 255; Field, “Contributory Negligence”,
480-81.
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to be viewed as more than just a remedial principle and instead as an
overarching principle of liability, which therefore also goes to the prior
question of damage.'*’

If the compensatory principle only applies to the assessment of damages,
it can provide no argument at all against the existence of damage.
The impossibility of the comparison would be beside the point, since no
comparison would be required. It would be possible simply to frame the
claimant’s disability or suffering as the relevant damage.'*® The only
issue remaining then would be the measurement of damages. At this
point the compensatory principle would be squarely engaged. The actual
loss account would require the court to identify all the actual consequences
of the wrong, good or bad and award compensation only to the extent that
the bad consequences outweigh the good. According to the “impossible
comparison” reasoning, since either the full range of consequences
cannot be known or their net value cannot be determined, the requirements
of the compensatory principle cannot be satisfied.

However, if we are correct that actual loss is not a necessary condition of
compensation, then the impossibility of comparing the claimant’s pre-
and post-tort state cannot be a sufficient reason to reject an award of
compensation. If it is not necessary to show that the claimant has
suffered any actual loss overall, then it is possible instead to compensate
the claimant for particular consequences of the wrong (e.g. costs arising
from their disability), even if the claimant is better off overall because of
the wrong. The fact that the court cannot know or value the full range of
consequences is therefore not conclusive.

Whether compensation for certain costs is in fact normatively appropriate
is, of course, debatable and the answer must be informed by matters of
principle relating to the scope of the relevant duty and, possibly, the
various policy considerations identified in the authorities. There is
certainly an argument that compensation can be justified, since the
purpose of the doctor’s duty is usually to prevent (by informing the

145 See McKay v Essex Area Health Authority [1982] Q.B. 1166, 1189 (Ackner L.J.): “Thus, the
compensation must be based on a comparison between the value of non-existence ... and the value
of her existence in a disabled state .... No comparison is possible and therefore no damage can be
established which a court could recognise. This goes to the root of the whole cause of action.”

Some judges still reject this proposition on the basis that the concept of damage or harm itself, quite apart
from the compensatory principle, requires the claimant to be worse off in some way than would otherwise
have been: e.g. Harriton v Stephens [2004] NSWCA 93, at [41]-[43] (Spigelman C.J.); Harriton v
Stephens [2006] HCA 15, at [171]-[172] (Hayne J.), [252]-[254] (Crennan J.). Since this argument
is about the concept of damage and not the compensatory principle, it is beyond the scope of this
article. It is nevertheless worth mentioning that this “comparative” account of damage or harm has
philosophical objections and has been rejected by some in favour of an “intrinsic” account: see
S.V. Shiffrin, “Wrongful Life, Procreative Responsibility, and the Significance of Harm” (1999)
5 Legal Theory 117, 119-35; E. Harman, “Can We Harm and Benefit in Creating?” (2004) 18
Philosophical Perspectives 89; D. Parfit, “Future People, the Non-Identity Problem, and Person-
Affecting Principles” (2017) 45 Philosophy & Public Affairs 118, 131-35. As Parfit argues at 133,
“most harms are intrinsic. The badness of these harms does not consist in their being in some way
worse than some alternatives”. Such an account would support the view expressed in the text.
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mother of) the claimant’s specific disability, but it is unnecessary to reach a
firm conclusion on the matter here. We do not argue that this is the only
possible argument, merely that the impossibility of showing that the
claimant is worse off overall (if it is indeed impossible) is not necessarily
a barrier to such an award. Abandoning the actual loss account therefore
removes one of the major obstacles to compensation in wrongful life
cases. This would also avoid the undesirable consequence of leaving a
wrong without a remedy (or, at least, an empty remedy). As Mason P.
observes: “[this] maxim ... is not a licence to write a blank cheque, but
it reflects the way that the law has often responded when faced with the
need to decide whether to accept or reject a novel claim.”'#’

V. AN ALTERNATIVE ACCOUNT?

If we are correct to conclude that the actual loss account is conceptually and
theoretically flawed, and that these flaws can and do undermine the quality
and transparency of legal reasoning, then the obvious question is whether
(and if so how) the law can be remedied. As we see it, there are two
possible solutions: either the actual loss account is retained, despite its
flaws, or it is abandoned in favour of a different account. While our earlier
arguments provide several reasons for abandoning the actual loss account,
unless we can find a better alternative the only option is to retain it.

What, then, might an alternative account look like? Andrew Tettenborn
offers one possibility.'*® He helpfully identifies various problems with the
actual loss account, but regards these as stemming from indeterminacy in the
concept of “loss”. He therefore proposes to abandon the concept of loss
entirely, in favour of an approach that involves valuing the relevant
interest that has been set back. In our view, there are several difficulties
with this account. First, the difference between a loss and a setback to an
interest is not immediately apparent and, on some views, there is no such
difference. Second, it is not obvious how one would go about applying
this approach; what does it mean to value “a broken leg”,'*’ for example?
Third, it is not clear how Tettenborn’s approach relates to or accommodates
the existing exceptions to the actual loss account. More generally, in
abandoning the concept of loss as the organising idea of compensatory
damages, it involves quite a radical departure from the existing law,
which it would be preferable to avoid, if possible.

A similar point can be made about those accounts based on ideas, such as
“substitution” or “compensation for the wrong”, which reject loss as the
basis of at least some compensatory awards, particularly in cases where
no actual loss can be identified. This is arguably unnecessary; difference

47 Harriton v Stephens [2004] NSWCA 93, at [167].
148 Tettenborn, “What Is a Loss?”, 457-58.
149 Tbid., at 458.
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in value and cost of cure, which are put forward as possible measures
of substitutive damages, can easily be framed as types (or measures) of
loss. If the claimant’s car is damaged and they incur the expense of
having it repaired, that expense is clearly a (pecuniary) loss. Alternatively,
if the claimant incurs the expense of buying a replacement car and selling the
damaged car at their market values, the difference between those two values
is the measure of their loss. If the claimant simply retains the damaged car,
the mere fact that their car is worse than it was before is also a loss, which
can often be measured by its diminution in value. In cases where the
claimant receives compensation for one of these losses without actually
suffering it, they can therefore still be understood as being compensated
for a loss, just not their actual loss. They are compensated for the loss
for which it is normatively appropriate (or reasonable) for them to be
compensated. As the avoided loss rule recognises, the mere fact that the
claimant avoids a loss does not necessarily prevent the claimant from
being compensated for it. The same idea applies here. The claimant has
avoided a loss (perhaps simply by choosing not to incur it), but it does
not follow that they are not entitled to compensation for that loss.
Further, as mentioned in the introduction, proponents of substitutive
damages nevertheless recognise that some compensatory awards can be
explained in terms of the actual loss account. Our argument here denies
that the actual loss account ever correctly describes the law.

A third possibility, which involves a relatively small alteration to the
orthodox compensatory principle, is to reinterpret that principle in terms
of a more refined conception of causation.!>® This approach would retain
the idea that the defendant is liable for the actual loss that is caused by
the defendant’s wrong, but would substitute a different test of causation
for the simple “but for” test that is implicit in orthodox statements of the
compensatory principle. While this is an elegant solution, which might
be capable of capturing some of the factors that courts rely on in limiting
the claimant’s compensation below their actual loss, it is arguably not
capable of capturing all of them; at least, there is likely to be substantial
disagreement about whether it is so capable.'’! To give one example,
it is not clear that causal principles provide a transparent explanation of
the reasonableness restriction applied in cases such as Sharman v Evans,
in which the court weighed the cost of different treatment options against
their health benefits in assessing the amount of compensation that the
claimant could receive. It is also not clear how a causal account could
explain cases where the claimant is compensated for a loss that they
have not actually suffered; in such cases, no loss is caused by the

150 We thank an anonymous reviewer for this suggestion.
151 See D. Hamer, “‘Factual Causation’ and ‘Scope of Liability’: What’s the Difference?” (2014) 77
M.L.R. 155.
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defendant’s wrong. In short, modifying the underlying causal component of
the compensatory principle would only deal with part of the problem, as
some division would still need to be made between the compensatory
principle and its remaining exceptions, without any clear rationale for
doing so.

In our view, if the goal is to provide a transparent explanation of the law
that is descriptively accurate and of general application, then the
compensatory principle must be organised around some broad normative
criterion. Our overview of the exceptions to the actual loss account
indicates that there is a wide variety of considerations that bear upon the
issue of compensation, which could not be captured in any more specific
principle. As a result, a sound alternative to the actual loss account
would have to be framed along the following lines: a claimant will be
compensated for the loss for which it is reasonable to require the
defendant to compensate them (whether or not the claimant actually suffered
that loss). We might refer to this as the “reasonable loss account”.!>> On this
account, rules that the actual loss account views as exceptions to the
compensatory principle are really expressions of that underlying principle.

The question nevertheless remains whether this reasonable loss (or any
similar) account is preferable to the actual loss orthodoxy. As a matter of
logic, both the actual and reasonable loss accounts can accurately
describe the law (if the actual loss account is read alongside its
various exceptions).'”> We believe that the reasonable loss account is
nevertheless preferable to the extent that it provides a unified account of
compensatory damages. And, insofar as it squarely acknowledges the
normative dimension to questions of compensation, it also provides a
more honest account. Of course, the reasonable loss account — at least in
the broad terms in which we have so far framed it — does not itself offer
a complete explanation of compensation in that it does not dictate an
outcome in specific cases. The term “reasonable” is notoriously
weaselled and will inevitably mean different things to different people.
At its broadest, “reasonableness” is nothing more than a placeholder for
“relevant normative considerations”, whatever one might claim them to
be. So construed, both interpersonal and non-interpersonal considerations

152 We acknowledge that the term “reasonable loss” might be understood as describing the reasonableness of
the loss itself, as opposed to whether it is reasonable for the claimant to be compensated for that loss
(as we intend it to be understood). However, the term interacts naturally with the term “actual loss”
and is more concise than other possibilities.

As Julius Stone observes, “[w]hat is the difference in logic between a quality of a class as contained in the
definition of the class, and a quality of a class as contained in an exception to the class? The answer
appears to be — none at all. Every qualification of a class can equally be stated without any change
of meaning as an exception to a class not so qualified. Thus the proposition ‘All animals have four
legs except gorillas’, and the proposition ‘All animals which are not gorillas have four legs’, are,
so far as their meanings are concerned, identical”: J. Stone, “Burden of Proof and the Judicial
Process: A Commentary on Joseph Constantine Steamship, Ltd. v Imperial Smelting Corporation,
Ltd.” (1944) 60 L.Q.R. 262, 280.
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might play a role in assessing reasonableness and some courts might even
consider it “reasonable” to limit (or inflate) private law compensation for
distributive or broader social policy reasons.'>* If the reasonable loss
account were understood in this way, then it would appear to leave the
question of compensation entirely up in the air, without providing any
guidance to judges or practitioners, and the same would apply to any
alternative account framed in terms of broad normative criteria. Whatever
the problems with the actual loss account, one might argue, it is
nevertheless easier to apply and at least provides a concrete starting point.

In our view, however, the differences between the two accounts in this
respect are more apparent than real. As we have demonstrated, the actual
loss account already requires judges to apply normative considerations in
every case in determining whether to apply or recognise an exception
and to that extent the contours of ‘reasonableness’ are already well
established. And, on the reasonable loss account, once it is established
that a certain kind of loss is (or is not) compensable, a precedent is
created for future courts to follow. Thus, the question of reasonableness
would not need to be “re-litigated” afresh in every case. Heads of
damage can be used, as they already are, as a convenient shorthand to
identify the categories of compensable loss.

This approach would not work, one might respond, in cases falling
outside the established categories of compensable (or non-compensable)
loss, or when an established rule (or exception) does not apply. Certainly,
the reasonable loss account would not provide a definite outcome, but
the court’s decision would not be entirely unconstrained; it can rely, as
did the Australian High Court in Amaca v Latz, on analogical reasoning
or on other common law reasoning techniques. Even in genuinely novel
cases, where the existing legal materials do not support one particular
outcome, it is not clear that compensating the claimant’s actual loss is a
better default rule. While it might be easier to apply, it is no more likely
to lead to the morally correct outcome. As we argued earlier, the law
seldom (if ever) awards claimants their (net overall) actual loss, so it
clearly does not regard that as the default moral outcome. Amaca, for
example, reflects a more careful or cautious approach to compensating
novel forms of loss.

Another possible argument against adopting a reasonable loss account is
that the principle of restitutio in integrum, as conventionally understood, is
simply too critical to the underlying framework of the private law to be
challenged. This concern is also not as significant as it might at first
sight appear. If our earlier arguments are correct, then the most

134 Although some argue that judges should never rely on distributive or policy reasons. The issue is

discussed in J. Plunkett, “Principle and Policy in Private Law Reasoning” [2016] 75 C.L.J. 366;
R. Grantham and D. Jensen, “The Proper Role of Policy in Private Law Adjudication” (2018) 68
University of Toronto Law Journal 187.
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significant change would be to how we describe the law, not to its actual
content. To be sure, a shift in approach might lead to the treatment of
certain kinds of loss being reconsidered,'>> but (again) if our earlier
arguments are accepted, then the theoretical basis for the actual loss
account is not as strong as previously thought and so the argument for
adhering to outcomes that it has produced is weakened. We are not
aware of any theoretical account of compensation that identifies any
blanket moral reason to compensate claimants for their actual loss.
If anything, the existing theories (corrective justice and the continuity
thesis) support the reasonable loss account, as they recognise that
compensation should not be measured solely by the claimant’s actual loss.

For these reasons, we think that adopting the reasonable loss account
would provide no worse, and in many cases a better, approach to
decision-making. As mentioned above, the reasonable loss account (when
construed broadly) does not itself settle the question of whether and to
what extent compensation will be reasonable, but it does more accurately
capture the true nature of the question that courts must confront. This is
not to say that the claimant’s actual loss would have no role on such an
approach. In many cases, identifying that loss will still be a useful
practical starting point and the claimant’s compensation will often be
measured by reference to some actual loss that they have suffered. If the
reason for imposing duties is that certain kinds of conduct lead to certain
kinds of loss, it makes sense that, when those duties are breached, those
losses will often occur and (as the continuity thesis suggests) be
compensable. The critical point, however, is that identifying (or not
identifying) an actual loss is never the end point.

The arguments that we have considered so far against formulating the
compensatory principle in terms of “reasonable” as opposed to “actual”
loss are predicated, in large part, on the understanding that there is no
necessary limit to the range of considerations that might be relevant in
assessing “reasonableness”. It is entirely possible, however, to conceive of
the reasonable loss account solely in terms of interpersonal considerations,
such as corrective justice. As we have explained, corrective justice involves
correcting the wrong or injustice (rather than the actual consequences of the
wrong), which requires attention to matters such as the reason or purpose for
the relevant primary duty.'*® If the reasonable loss account is construed solely
(or at least primarily) in terms of corrective justice reasons, then many of the
arguments against it fall away. Since the range of applicable reasons would be
highly constrained, it would be unlikely to lead to great uncertainty. Nor

155 Loss of earning capacity is one possible example: see J. Penner, “Don’t Crash into Mick Jagger When
He Is Driving His Rolls Royce: Liability in Damages for Economic Loss Consequent upon a Personal
Injury” in P.B. Miller and J. Oberdiek (eds.), Civil Wrongs and Justice in Private Law (Oxford 2020),
253.

136 See Section III(A); see also Weinrib, Corrective Justice, ch. 2.
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would a reasonable loss account grounded in corrective justice risk unduly
uprooting the existing law, since in many cases corrective or interpersonal
considerations will already underpin that law (and would therefore simply
be picked up by the reasonable loss account) and, to the extent that they
do not, corrective justice theorists would no doubt happily argue that the
existing law should be reformulated or uprooted. Indeed, it is notable
(and perhaps surprising) that they have not mounted a more explicit attack
on the actual loss orthodoxy at a doctrinal level, given its clear
incompatibility with their account of private law.

VI. CoNCLUSION

The idea that claimants are entitled to be put in the position that they would
have been in (personally and subjectively), were it not for the defendant’s
wrong, is so deeply entrenched in the law that it has more or less escaped
academic and judicial scrutiny. However, we have argued that this “actual
loss” account of compensation is doctrinally and theoretically flawed and
that the amount of compensation that the claimant receives is determined
primarily by other considerations. It is true that, whether by accident or
design, the law is structured in such a way as to avoid the need, in the
majority of cases, to engage overtly with these considerations, but they
are nevertheless pervasive. In our view, the reasonable loss account is
preferable because it frankly acknowledges these considerations. But
regardless of how one might choose to frame an alternative account,
acknowledging the inherent weakness of the actual loss account is, we
believe, an essential first step towards facilitating an open and continuing
dialogue regarding the true nature of the compensatory principle in
private law.

https://doi.org/10.1017/50008197324000230 Published online by Cambridge University Press


https://doi.org/10.1017/S0008197324000230

	THE ACTUAL LOSS ILLUSION
	I.. Introduction
	II.. The Illusion
	A.. The Exceptions
	B.. Remedial Conventions
	1.. Heads of damage
	2.. The ``free to spend'' rule


	III.. Theoretical Shortcomings
	A.. Corrective Justice
	B.. Continuity Thesis

	IV.. Practical Shortcomings
	A.. Damage to Property
	B.. Gratuitous Care
	C.. Wrongful Life

	V.. An Alternative Account?
	VI.. Conclusion


