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ABSTRACT

The liberal principle of reciprocity requires that states maintain neutrality with respect to
their citizens’ competing comprehensive worldviews (both religious and secular) while
officially justifying the law and while adjudicating under it. But the very possibility of
such liberal neutrality has come under attack in a post-Enlightenment world in which
even foundational arguments for the principle of reciprocity itself are no longer taken for
granted. This article offers a pragmatist path to the resolution of this liberal dilemma. It rec-
ommends a “default and challenge” model for legal justification and legitimation that is
rooted in social-linguistic practice. By rooting justification and legitimation in practice, it
is argued liberal neutrality can be preserved without need for appeals to controversial foun-
dational commitments at any level of public political justification. The article closes with a
fictional case study concerning abortion to show how politicians and courts can apply this
method to preserve liberal neutrality while addressing even the most controversial issues.
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INTRODUCTION: THE POST-ENLIGHTENMENT LIBERAL DILEMMA

Near the close of the 2012 American vice-presidential debate between Vice President Joseph Biden
and Representative Paul Ryan, the moderator asked the candidates, “Tell me what role your reli-
gion has played in your own personal views on abortion.”” The question and the candidates’
responses throw into sharp relief an important dilemma for Western liberal democracies in the
face of increasing pluralism.

Rep. Ryan responded, “I don’t see how a person can separate their public life from their private
life or from their faith. Our faith is in everything we do.”> He then proceeded to explain the pro-life
position demanded, at least in part, by his commitment to Catholicism.3 Ryan left the impression
that, should the opportunity present itself, he would use his political office to change the nation’s
abortion policy on religious grounds. But this presents a problem. Western liberal democracies have
historically rejected religion as a source of justification for law. This is because their moral

1 See Transcript and Audio: Vice Presidential Debate, National Public Radio, last modified October 11, 2012, http:/

www.npr.org/2012/10/11/1627 5405 3/transcript-biden-ryan-vice-presidential-debate.
2 Ibid.
3 Ibid. Ryan noted that his pro-life position is informed by “reason and science” as well as his Catholicism.
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conception of persons as free and equal entails a commitment to the liberal principle of reciprocity:
The exercise of political coercion is justified only when it is based on reasons all citizens can be
expected to accept.4 In a pluralistic society, public political justification by appeal to one religion
inevitably violates this principle because it draws on reasons only believers in that particular reli-
gion can be expected to accept. Such religious justification fails to show equal respect to persons
because it arbitrarily privileges those who share the relevant faith.

Vice President Biden answered the question by rejecting its premise. He explained that while he
personally accepts the Catholic Church’s anti-abortion doctrine as de fide,’ he refuses “to impose
[his personal religious beliefs] on equally devout Christians and Muslims and Jews”¢ who do not
share those beliefs. Biden’s response attempts to respect the liberal principle of reciprocity by argu-
ing that his religious reasons, as matters of subjective faith, should be excluded from public political
justification altogether. The claim that such discourse should be limited to secular reasons is implicit
in this response. While Biden’s answer is consistent with the liberal orthodoxy of striving for jus-
tification on secular grounds in order to preserve the neutrality demanded by the liberal principle of
reciprocity, it is subject to criticism of a different sort: It presumes the existence of a secular vocab-
ulary that is neutral in a way that religious vocabularies are not.

Historically, the Enlightenment liberal attempted to satisfy the test of reciprocity by enlisting sec-
ular principles of science and moral philosophy that were generally regarded as rationally demon-
strable (and therefore objective and universal). The idea was that both Catholics and Protestants
must agree that the velocity of a body remains constant unless an external force acts upon it.
And both Protestants and Catholics must agree that, as free and equal, all persons should be treated
as ends in themselves, and never as mere means. If the Enlightenment liberal’s interlocutor chal-
lenged either of these propositions, then the challenge could be dismissed as a mistake due to
some defect in reasoning.” However, a decade into the twenty-first century, any liberal bold enough
to claim access to an “objective” or “universal” account of human nature and justice will be met
with suspicion, and perhaps even scorn. The pluralism once thought to be limited to the religious
sphere has bled into the secular, undermining secularism’s privileged claim to neutrality in both sci-
ence and morals.® With this in mind, Biden’s answer appears no less problematic than Ryan’s from

4 John Rawls refers to this principle interchangeably as the “criterion of reciprocity” (“our exercise of political power
is proper only when we sincerely believe that the reasons we offer for our political action may reasonably be
accepted by other citizens as a justification for those actions”), John Rawls, Political Liberalism (New York:
Columbia University Press, 2005), xliv, and as the “liberal principle of legitimacy,” ibid., 137. See also, Gerald
Gaus, The Order of Public Reason (New York: Cambridge University Press, 2012), 19 (“to respect others as
free and equal moral persons is to refrain from claiming moral authority over them to demand that they do
what they do not themselves have reason to endorse”); Abdullahi Ahmed An-Na‘im, Islam and the Secular State
(Cambridge, MA: Harvard University Press, 2008), 127.

5 A de fide doctrine is an essential tenet of the Catholic faith. Denial of a de fide doctrine is heresy. The Oxford
Dictionary of the Christian Church, 3rd ed., s.v. “de fide,” 2005.

6 See Transcript and Audio: Vice Presidential Debate.

7 This romance with the idea that the laws of the physical and moral universe are ascertainable and demonstrable
through the error-free exercise of humans’ shared faculties of reason and observation is expressed in Kant’s famous
reflection, “Two things fill my mind with ever new and increasing admiration and awe, the oftener and more stead-
ily they are reflected on: the starry heavens above me and the moral law within me.” Immanuel Kant, Critique of
Practical Reason, trans. Lewis White Beck (New York: Garland Publishing, 1976), 258.

8 This suspicion has a number of sources. For example, in science, since Thomas Kuhn’s 1962 publication of The
Structure of Scientific Revolutions, the term paradigm shift has become cliché; even the layman now tends to
agree that the only objective criterion for scientific “truth” is consensus among the scientific community.
Thomas Kuhn, The Structure of Scientific Revolutions, 3rd ed. (Chicago: University of Chicago Press, 1996).
Even before Kuhn, in 1953 W. V. O. Quine discredited the modern theoretical pillars of analyticity and empirical
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the standpoint of reciprocity: unless he is prepared to offer a defense of his pro-choice position that
is demonstrably “objective” and “universal” (that is, rationally compelling to all human beings as
such), his secular justification is no less controversial and no less a matter of private faith than
Ryan’s appeal to religion.?

This example illustrates the post-Enlightenment dilemma for pluralistic Western liberal democ-
racies: The liberal principle of reciprocity demands that the use of coercive power be justified in
terms all citizens can accept, but neither religious nor secular vocabularies can satisfy the test.
Consistency therefore demands that the liberal either (1) lift the ban on religious reasons from
the public political forum (henceforth the “open competition model”), or (2) find some way to
exclude both religious and secular foundational commitments*® from the public square, which I
call the “foundation-neutral model.”

Neither option appears promising at first blush. I argue below that the open competition model
risks fomenting political instability, stifling public political discourse, and, most importantly, run-
ning afoul of the liberal principle of reciprocity. But the foundation-neutral model has problems of
its own. How can a liberal conception of justice (or any conception of justice) be articulated, relied
upon for adjudication, and made normative for a society absent an express appeal to some foun-
dational commitments? What would supply the normative force for a moral vocabulary deprived of
foundational moorings? While the foundation-neutral model may respect the liberal principle of
reciprocity and preserve the core commitments of liberalism, it may make theoretically and practi-
cally impossible demands.

In what follows, I offer a novel solution to this liberal dilemma. The strategy applies methods
advanced by the recent philosophical movement of neopragmatism. The method achieves

atomism, replacing them with a holism whereby “the totality of our so-called knowledge or beliefs, from the most
casual matters of geography and history to the profoundest laws of atomic physics or even pure mathematics and
logic, is a man-made fabric.” W. V. O. Quine, “Two Dogmas of Empiricism,” chap. 2 in From a Logical Point of
View: Nine Logico-Philosophical Essays, 2nd ed. (Cambridge, MA: Harvard University Press, 1980), 42. Rawls’s
recognition of the fact of reasonable pluralism threatens the Enlightenment liberal’s claims to objectivity and uni-
versality in morality and politics. See, for example, Rawls, Political Liberalism, 135. See also Michael Sandel,
Liberalism and the Limits of Justice (Cambridge: Cambridge University Press, 1998) (for an alternative, communi-
tarian critique of Enlightenment liberalism’s claims to objectivity and universality); see Susan Moller Okin, Justice,
Gender, and the Family (New York: Basic Books, 1991) (for a feminist critique of Enlightenment liberalism).

9 Stephen L. Carter makes a similar point in challenging Justice John Paul Stevens’ opinion in Webster
v. Reproductive Health Services, 492 U.S. 490 (1989). See Stephen L. Carter, The Culture of Disbelief
(New York: Anchor Books, 1994), 253-55.

10 “Foundational commitments,” as the term is used here, are core commitments that hold an individual’s self-
conception or comprehensive worldview together. They are therefore intensely personal and sometimes quite idi-
osyncratic. They may be philosophical (such as the principle of utility or the categorical imperative) or religious
(such as, acceptance of Jesus Christ as Lord and Savior or the Five Pillars of Islamic Practice and Six Articles
of Islamic Faith); these theoretical foundational commitments give rise to the post-Enlightenment liberal dilemma
when relied upon in the public political forum. But foundational commitments can also be aesthetic (commitments
to art, poetry, fiction, or other forms of creative expression) or relationship-specific (such as commitments to loved
ones). Though no less central to an individual’s identity, aesthetic and relationship-specific foundational commit-
ments are less likely to be enlisted in the public political sphere. Regardless of their nature, these core commitments
are crucial to individual citizens’ identities and therefore to their respective senses of self-respect. The liberal prin-
ciple of reciprocity is sensitive to this and therefore strives to avoid privileging some foundational commitments
over others in the public justification for the use of the state’s coercive power. The term “foundational commit-
ments” should not be confused with “foundationalism,” an epistemological view that we shall see is opposed
by philosophical pragmatists. See below note 36. A commitment to philosophical foundationalism will be a foun-
dational commitment for some, but not for others (for example, for some pragmatists, a rejection of philosophical
foundationalism is a foundational commitment). This distinction becomes important later.
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foundation-neutrality by grounding political justification in the social-linguistic practices of a state’s
public political culture. It conceives political discourse under a “default and challenge” model
whereby certain of our key first-order moral commitments enjoy a default status in political dis-
course that shifts any justificatory burden to those who would challenge them. This default status
is exploited to offer an authoritative public resolution of complex and controversial social issues
without ever appealing to citizens’ controversial foundational commitments. By grounding political
justification in shared social practices, the proposed model achieves normativity for pluralistic lib-
eral societies while preserving reciprocity. Once the method is articulated, I offer a practical exam-
ple of how politicians and courts can apply it to address even the most controversial social issues,
such as abortion. But first, I motivate my defense of this foundation-neutral model by offering three
reasons why its alternative, the open competition model, is, importantly, flawed.

THREE PROBLEMS FOR THE OPEN COMPETITION MODEL

The open competition model envisions a politics of difference’* wherein adherents to irreconcilable
comprehensive religious and secular worldviews will enjoy complete freedom to compete and win
supremacy for their controversial foundational commitments as express justifications and sources
of authority for a state’s constitutional order.”> Political candidates, legislators, judges, and other
government office holders may all join in. So, for example, the open competition model opens
the door to official religious justifications for law (along the lines of that offered by Rep. Ryan
in the context of abortion) by politicians and judges alike. In other words, it sets things up to
allow the chips to fall as they may. Proponents of the open competition model tend to be motivated
by the worthy ideals of equal respect, toleration, and celebration of diversity, but the model suffers
from three important flaws: it leads to instability, violates reciprocity, and stifles discourse.*3

Leads to Instability

First, it is important to understand that, although proponents of the open competition model tend
to be guided by the moral ideals of equal respect, toleration, and celebration of diversity, the model

11 See, for example, Richard Rorty, “The Unpatriotic Academy,” in Philosophy and Social Hope (New York:
Cambridge University Press, 1999), 252.

12 For some defenses of the open competition model, see, for example, Carter, The Culture of Disbelief; Jeffrey Stout,
Democracy and Tradition (Princeton: Princeton University Press, 2004); Kent Greenawalt, Religious Convictions
and Political Choice (New York: Oxford University Press, 1988); Scott C. Idleman, “The Concealment of
Religious Values in Judicial Decision Making,” Virginia Law Review 91, no. 2 (2005): 515-34; Mark
Modak-Truran, “Reenchanting the Law: The Religious Dimension of Judicial Decision Making,” Catholic
University Law Review 53, no. 3 (2004): 709-816; Michael Perry, “Religious Morality and Political Choice:
Further Thoughts—and Second Thoughts—on Love and Power,” San Diego Law Review 30, no. 4 (1993):
703-27. See also, Timothy Jackson, “The Return of the Prodigal? Liberal Theory and Religious Pluralism,”
Sanford Levinson, “Abstinence and Exclusion: What Does Liberalism Demand of the Religiously Oriented
(Would Be) Judge?,” Philip Quinn, “Political Liberalisms and Their Exclusions of the Religious,” and Nicholas
Wolterstorff, “Why We Should Reject What Liberalism Tells Us about Speaking and Acting in Public for
Religious Reasons,” in Religion and Contemporary Liberalism, ed. Paul J. Weithman (South Bend: University
of Notre Dame Press, 2009).

13 The following three criticisms of the open competition model are also discussed in John P. Anderson, “Trading
Truth for Legitimacy in the Liberal State: Defending John Rawls’s Pragmatism,” in “Law and the Liberal
State,” ed. Austin Sarat, special issue, Studies in Law, Politics and Society 65 (2014): 1-29.
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itself cannot ultimately be presented or justified in terms of these moral ideals. For to justify the
open competition model itself by appeal to these moral ideals would require some foundational reli-
gious or secular story about why these ideals should be privileged and not others, and why open
competition is the best means of recognizing these ideals. But if the open competition model itself
were ultimately and finally justified by appeal to some such controversial religious or secular doc-
trine, then there would be no true open competition—for the model’s very justification would take
a side and foreclose competition.™# The only way for the open competition model to avoid this par-
adox is to dispense with the idea of an overarching and shared moral justification for the model and
instead conceive itself as a modus vivendi.

A modus vivendi represents an equilibrium point at which parties who are at odds agree to terms
that will govern their relationship for no other reason than that observing those terms is in their
strategic interest.’> But a constitutional order based on a modus vivendi generates problems in
terms of normativity and stability. Since the modus vivendi’s terms do not represent a shared
moral commitment, they are not independently normative for the parties. Drawing from
H. L. A. Hart, the parties will regard the rules and principles supported by a modus vivendi
from the “external point of view.” ¢ Where rules are regarded from the external point of view, vio-
lating them is “merely a basis for the prediction that a hostile reaction will follow ... [but it is not] a
reason for hostility.”*7 The rules or principles do not themselves serve as “guides to the conduct of
social life, as the basis for claims, demands, admissions, criticism, or punishment.”*® This leads to
instability.

Since a balance of interest rather than moral commitment supports the constitutional order as a
modus vivendi, the parties recognize that if that balance changes, the terms will change as well. This
recognition can be expected to plant suspicion that the other parties (different racial, ethnic, phil-
osophical, cultural, or religious groups) will be looking for opportunities to increase their legitimate
economic and political power in order to position themselves to force a more favorable renegotia-
tion of the terms of the compromise. This fear incentivizes even those parties who are satisfied with
the terms of the current modus vivendi to engage in preemptive strikes to prevent other parties from
gaining sufficient power to upset the equilibrium. Such perverse incentives foment antagonism on
all sides.™ The public “us” and “them” orientation protected by the open competition model soon
devolves into an “us” versus “them” mentality that undermines stability in the political arena.

In addition, where power is checked by nothing more than a modus vivendi, there are no restric-
tions on how much power one group may acquire or lose in open competition. Over time, there is a
strong likelihood that the modus vivendi will change to reflect the vocabulary and demands of only

14 In other words, although individual citizens, judges, politicians, and the like will of course openly and publicly
justify their preferred interpretations of the constitutional order that arises under the open competition model
in terms of their own controversial foundational commitments (and indeed these justifications may achieve major-
ity status and be reflected in the law—somebody’s will), one cannot coherently justify the open competition model
itself by appeal to such commitments. For the second one sets the justificatory parameters for the open competition
model by appeal to a controversial foundational commitment (religious or secular), it ceases to be an open com-
petition model.

15 See, Rawls, Political Liberalism, 147.

16 H. L. A. Hart, The Concept of Law (New York: Oxford University Press, 1994), 89.

17 Ibid., 9o.

18 Ibid.

19 Thomas Pogge refers to this as the “assurance problem.” See Thomas Pogge, Realizing Rawls (Ithaca: Cornell
University Press, 1989), 101-2; see also John P. Anderson, “Patriotic Liberalism,” Law and Philosophy 22, no.
6 (2003): 577-95, for my discussion of Pogge’s assurance problem.
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the strongest group or groups. This leads to the second problem for a constitutional order based on
the open competition model.

Violates Reciprocity

Imagine a pluralistic liberal society comprising the following groups: liberal Christians, 70 percent;
liberal Jews, 1o percent; liberal Muslims, 10 percent; and liberal atheists, 1o percent. One might
think that even if the Christian majority exerts its influence to place an express Christian stamp
on the language of the modus vivendi reached among all the groups (for example, by expressing
laws and judicial decisions in Christian terms), the substance of the compromise itself will never-
theless be liberal. As such, the constitutional order will be constrained by a healthy toleration
for other worldviews and a respect for persons as free and equal. Thus, in practice, so long as
the constitutional order qualifies as liberal, it should be a matter of indifference to the liberal
non-Christian whether the laws are expressed in Christian terms. But we know this is not true.

A constitutional order that is officially articulated (by statutes, judges, legislators, the executive,
and the like) in a language that 30 percent of the population cannot be reasonably expected to
accept will marginalize this minority, alienating them from democratic discourse and from the
democracy itself. Part of what keeps a society pluralistic is the crucial link between each member’s
self-description (her comprehensive worldview) and her self-respect. It may not change the scope of
a constitutional right for legislators or judges to say that it derives from the Gospels, but is there any
doubt that a Muslim, Jew, or atheist would suffer humiliation when forced to avail herself of a pro-
tection so articulated?2° Moreover, the non-Christian is justified in feeling used and disenfranchised
by such a regime. The state derives its political power indiscriminately from the Christian and
non-Christian citizen, but then it converts this power to the greater glory of the Christian god.
As Richard Rorty puts it, “the best way to cause people long-lasting pain is to humiliate them
by making the things that seemed most important to them look futile, obsolete, and powerless.”?*
If the aim of the liberal principle of reciprocity is to protect citizens from such marginalization,
alienation, and insult, then to the extent that the open competition model allows for it, it must
be regarded as the abandonment and not an adaptation of liberalism.

Stifles Discourse

The third problem with adopting the open competition model is that it can be expected to have a
limiting effect on public political discourse. This is because it encourages public-political appeals to
foundational commitments. As foundational, such commitments are themselves unarguable; they
admit of no non-circular defense. This is not a problem for fellow believers, but, as Rorty argued,

20 The harm is compounded further when such reasons are offered to justify the use of coercive power against some-
one who fails to share the controversial foundational commitment. Consider, for example, the humiliation inflicted
on a lesbian mother fighting for visitation of her children when she reads the following language in a concurring
opinion of the South Dakota Supreme Court: “Until such time that she can establish, after years of therapy and
demonstrated conduct, that she is no longer a lesbian living a life of abomination (see Leviticus 18:22), she should
be totally estopped from contaminating these children.” Chicoine v. Chicoine, 479 N.W. 2d 891, 896 (S.D. 1992).
See Levinson, “Abstinence and Exclusion,” for a discussion of this and other similar public political appeals to
religion in the public square. Levinson tempers sympathy for the open competition model with a concern for
the harm that official expressions of first principles such as that in Chicoine may cause a democracy and its
citizens.

21 Richard Rorty, Contingency, Irony and Solidarity (New York: Cambridge University Press, 1989), 89.

JOURNAL OF LAW AND RELIGION 103

https://doi.org/10.1017/jIr.2017.9 Published online by Cambridge University Press


https://doi.org/10.1017/jlr.2017.9

JOHN P. ANDERSON

an appeal to foundational commitments in discourse with a non-believer is a
“conversation-stopper.”**

For example, political discourse between a Christian fundamentalist and an atheist is much more
likely to be terminated than advanced by appeal to their religious foundational commitments.
When the Christian falls back on the position that pornography should be outlawed because it
offends the Will of God, how is the atheist supposed to respond?23 At this point the Christian
has signaled to the atheist that nothing short of arguing him out of his Christian faith will advance
the discussion. Since the atheist will recognize that he is unlikely to succeed in this endeavor, he is
more likely to walk away or change the topic than to continue the discussion.># This is of course a
problem for all appeals to foundational commitments, both secular and religious. The atheist will
be just as likely to bring a conversation to an impasse by citing The Origin of Species to a Christian
fundamentalist.>s In addition to making progress seem hopeless, appeals to foundational commit-
ments may also be interpreted as signaling a lack of respect for one’s interlocutor and an abandon-
ment of political discourse as a cooperative endeavor. Thus, not only are appeals to foundational
commitments under the open competition model often conversation-stoppers, they also tend to
hamper the prospects of future productive discourse.

Jeffrey Stout challenges Rorty’s claim that religion serves as a political conversation-stopper.
According to Stout, Rorty’s position reflects a “militant secularism” that overstates the perils of reli-
gious justification in politics and perpetuates a false (and socially harmful) political dichotomy
between the strictly secular state on the one hand and theocracy on the other.2¢ Stout explains
that, “[f]ar from persuading most religious people to confine their religious convictions to the pri-
vate sphere, secularism gives them reason to conclude that liberal democracies are essentially inhos-
pitable to their concerns.”>7 This forces religious citizens to “retreat from public life into
communities of like-mindedness, or attempt to use the electoral process to advance theocratic
ends.”?® The result is a false dichotomy whereby secularism and theocracy “mirror one another,
and feed one another’s fears. The more power the theocrats acquire at home and abroad, the stron-
ger the wording of the secularist manifestoes becomes—and vice versa.”29 For Stout, the best way
to diffuse such efforts to dominate is to address the motivation by lifting the secular exclusion of
religious justification from public political discourse.

Stout is right to point out that efforts to dominate public political discourse can come in both
religious and secular flavors. Rorty often (though not always) wrote as if he missed this crucial
point.3° But it is important to explain why Stout’s critique of Rorty fails to answer the arguments

22 Richard Rorty, “Religion as Conversation-Stopper,” in Philosophy and Social Hope (New York: Cambridge
University Press, 1999), 168-74.

23 Ibid., 171.

24 Ibid.

25 Nicholas Wolterstorff, Understanding Liberal Democracy, ed. Terrence Cuneo (New York: Oxford University
Press, 2012), 44—45.

26 Jeffrey Stout, “Rorty on Religion and Politics,” in The Philosophy of Richard Rorty, ed. Randall E. Auxier and
Lewis Edwin Hahn (La Salle: Open Court, 2010), §23—45.

27 Ibid., 527.
28 Ibid.
29 Ibid.

30 Richard Rorty, “Reply to Jeffrey Stout,” in Auxier and Hahn, The Philosophy of Richard Rorty, 546—49 (“I per-
sist in thinking that a perfectly secular utopia is an important long-range [goal].”); but see Rorty, “Religion as
Conversation-Stopper,”172 (“The best parts of [Stephen Carter’s] book are those in which he points out the
inconsistency of our behavior, and the hypocrisy involved in saying that believers somehow have no right to
base their political views on their religious faith, whereas we atheists have every right to base ours on
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offered here. First, the problems for the open competition model outlined above apply to reliance
on all manner of foundational commitments in politics, whether they are religious, secular, or
other. Second, open competition does not answer Stout’s worry that the false dichotomy perpetu-
ated by exclusively religious versus exclusively secular political visions will motivate attempts to use
politics as a means of domination. It is true that militant secularism breeds antagonism and efforts
at domination in politics, but I have argued that open competition does not improve upon secular-
ism in this regard. As a modus vivendi, the open competition model will also breed an “us versus
them” mentality that leads to suspicion, motivates preemptive strikes, and ultimately results in
political instability.3* Moreover, contrary to Stout’s suggestion, open competition cannot avoid
the vocabulary of domination in public political discourse because it licenses (and indeed encour-
ages) official justification for the exercise of political power by appeal to some religious, secular, or
other foundational commitment. Such justification is always expressed in a vocabulary of domina-
tion and marginalization to those who avow conflicting foundational commitments.3>

For these reasons, open competition cannot resolve the post-Enlightenment liberal dilemma. The
solution must be foundation-neutral.

A NEOPRAGMATIST PATH TO FOUNDATION NEUTRALITY

Paraphrasing the Italian philosopher, Giovanni Pappini, William James wrote:

[Pragmatism)| lies in the midst of our theories, like a corridor in a hotel. Innumerable chambers open out of it.
In one you may find a man writing an atheistic volume; in the next some one on his knees praying for faith
and strength; in a third a chemist investigating a body’s properties. In a fourth a system of idealistic meta-
physics is being excogitated; in a fifth the impossibility of metaphysics is being shown. But they all own the
corridor, and all must pass through it if they want a practicable way of getting into or out of their respective
rooms.33

For the foundation-neutral model proposed here to offer a solution to the dilemma of pluralism in
the post-Enlightenment liberal state, it must provide a space for public political justification that
resembles this corridor. To succeed, the model must (1) identify a foundation-neutral vocabulary
that is rich enough to engage complex and nuanced issues of constitutional import (such as abor-
tion, race, wealth distribution, freedom of expression, capital punishment), and (2) employ this
vocabulary within a foundation-neutral justificatory framework that can satisfy the principle of
reciprocity.

Drawing inspiration from Pappini’s simile, the solution offered here employs a model of ratio-
nality developed within the neopragmatist philosophical tradition. This model is pragmatist in that
it builds on insights shared by the classical American pragmatists William James34 and John
Deweys3s: for example, that expedience ought to be the goal of inquiry; that skeptical questions

Enlightenment philosophy. The claim that in doing so we are appealing to reason, whereas the religious are being
irrational, is hokum. Carter is quite right to debunk it.”).

31 See the discussion above under the subheading “Leads to Instability.”

32 See the discussion above under the subheading “Violates Reciprocity.”

3

33  William James, “Pragmatism,” in William James: Writings 1902—-1910 (New York: Library of America, 1987),

510.
34 Ibid.
35 John Dewey, Reconstruction in Philosophy (Boston: Beacon Press, 1920).
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are usually bad questions; and that we should be dubious of any form of foundationalism.3¢ The
model is neopragmatist to the extent it follows philosophers like Rorty37 (influenced by W. V. O.
Quine,3% Wilfrid Sellars,3® Donald Davidson,+°> Ludwig Wittgenstein,4* Robert Brandom,+> and
others) in relying on vocabularies manifest in social-linguistic practices as the ultimate source of
justification.

Default and Challenge Model for Rationality

The neopragmatist model of rationality relied upon here conceives of discourse as having a default
and challenge structure. In its political application (our concern), it begins by recognizing that cer-
tain of our key first-order moral commitments (for example, that persons are worthy of respect as
free and equal) enjoy a default status in political discourse. It then shows how citizens can work
from these default commitments toward the authoritative public resolution of complex and contro-
versial social issues without ever appealing to their foundational commitments. Default commit-
ments can be challenged, but their default status shifts the burden of proof to the challenger.
Before fleshing out this neopragmatist model of rationality, it will be helpful to first understand
how it differs from the orthodox approach, which presumes that recourse to foundational commit-
ments is a necessary condition for justification.

The modern assumption that public political discourse (or any discourse for that matter) presup-
poses recourse to foundational commitments to ground justification can be traced to the
Enlightenment rationalism manifest in Kant’s regulism about norms.43 For Kant, all normativity
is a matter of rule-governedness. In other words, all norms of understanding and action are rules
that can be made propositionally explicit, step by step, all the way down to their foundations.44
This model presumes that no argument is complete unless the proponent stands ready to offer
its ultimate theoretic, moral, or religious foundational support.

But Wittgenstein and others have exposed this rule-governed model of rationality as susceptible
to the problem of infinite regress.#5 Any explicit rule regarding the correctness or incorrectness of
an inference, might itself be applied correctly or incorrectly. This rule will therefore require a

36 I use the term “foundationalism” to refer to the theory that all true beliefs are either objectively self-evident, or are
ultimately justified by appeal to more basic beliefs that are objectively self-evident. In other words, foundational-
ism presupposes a metaphysical commitment to some objective, atemporal, and universal order to which all true
beliefs must conform. Thus, a “foundationalist” would be committed to the view that her foundational beliefs
(those for which she has no non-circular defense) are either objective and demonstrable or they are somehow
mistaken.

37  See, for example, Rorty, Contingency, Irony and Solidarity.

38  See, for example, Quine, “Two Dogmas of Empiricism.”

39 See, for example, Wilfrid S. Sellars, Empiricism and the Philosophy of Mind, ed. Robert Brandom (Cambridge,
MA: Harvard University Press, 1997).

40 See, for example, Donald Davidson, “A Nice Derangement of Epitaphs,” in Truth and Interpretation: Perspectives
on the Philosophy of Donald Davidson, ed. Ernest LePore (Oxford: Blackwell, 1986); Davidson, “On the Very
Idea of a Conceptual Scheme,” in Inquiries into Truth and Interpretation (Oxford: Clarendon Press, 1984),
essay 13.

41 See, for example, Ludwig Wittgenstein, Philosophical Investigations, trans. G. E. M. Anscombe (New York:
Macmillan Publishing, 1953).

42 See, for example, Robert Brandom, Making It Explicit: Reasoning, Representing, and Discursive Commitment
(Cambridge, MA: Harvard University Press, 1994).

43 This is Robert Brandom’s term. See ibid., 2o0.

44 Ibid., 18—20.

45 See, for example, Wittgenstein, Philosophical Investigations, 198—2.01; see also, Brandom, Making It Explicit, 20-26.
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further rule to confirm the correctness of ifs application, and so on. The regress can only be halted
by finding some way of licensing the application of a rule (or correctness of an inference) that need
not itself be made propositionally explicit. This means there must be a way of obeying a rule that is
not a matter of knowing that, but rather a matter of knowing how. For Wittgenstein, such a test is
found in the social practice of language use, or, as others put it, the “game of giving and asking for
reasons.” 46

The neopragmatist model of rationality takes off from this point. For the neopragmatist, concept
use is a matter of making moves one can get away with in the social-linguistic game of giving and
asking for reasons. The most basic move in this game is that of making an assertion. In asserting a
proposition, one puts it forward as a reason one takes oneself to be committed to and also offers it
to others as one they are entitled to on the authority of this commitment.47 According to Brandom,
keeping track of these various commitments undertaken by oneself and others is a matter of taking
“deontic score.”48 Brandom explains that being rational is just a matter of “mastering in practice
the evolution of the [deontic] score” while talking and thinking.42

As in any game, there must be consequences for violating one’s commitments in the game of giv-
ing and asking for reasons. The penalty is loss of credibility. This is precisely what happened to the
boy who cried “wolf.” As Brandom explains, the boy asserted and thereby committed himself to
the claim that a wolf was present several times without owning entitlement to it. He was punished
“by withdrawal of his franchise to have his performances treated as normatively significant.”s° This
can be done from the standpoint of the first- or third-person, and indeed we can understand the
self-imposed sanctions of guilt or self-reproach as internalizations of this social mechanism.

At this point one might wonder whether conceiving rationality as participation in the game of
giving and asking for reasons does not generate its own regress. Entitlement to an assertion is dem-
onstrated either expressly (that is, by showing entitlement is inherited by another commitment), or
by deferral to authority (that is, by showing entitlement is inherited by another’s commitment to the
same claim). But inheritance can be challenged in both cases. If each challenge must be met by
another demonstration of entitlement, then a regress is initiated. This is not, however, a problem
for the neopragmatist model of rationality as social-linguistic practice. The grounding problem
arises for foundationalism because its rationalism (manifest in its regulism about norms) assumes
that entitlement to an assertion cannot be attributed until it is demonstrated. But, as Brandom
explains, once rationality is understood in terms of social-linguistic practice, we see that, within
the practice, many claims are treated as “innocent until proven guilty —taken to be entitled commit-
ments until and unless someone is in a position to raise a legitimate question about them.”s* Since
such default commitments do not need to demonstrate entitlement until credibly challenged, the
threat of global regress that is ever-present for the foundationalist dissolves for the neopragmatist.

46 Brandom attributes this phrase to Wilfrid Sellars. See, for example, Robert Brandom, “Study Guide,” in
Empiricism and the Philosophy of Mind (Cambridge, MA: Harvard University Press, 1997), 123. However, the
phrase never actually appears in any of Sellars’s published works. In correspondence, Brandom explained that
he may have gotten the quote from conversations with Sellars, but he also admitted that Sellars might never
have used it at all. Brandom put the attribution in print years ago and others picked it up from him.
Ultimately, according to Brandom, the attribution should probably go down as the “philosophical analog of an
urban legend,” one I perpetuate here.

47 Brandom, Making It Explicit, 167-75

48 Ibid., 182.
49 Ibid., 183.
so Ibid., 180.
st Ibid., 177.
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Thus, under the neopragmatist account of rationality offered here, the question of which claims
will require a demonstration of entitlement and which will not is itself ultimately a matter of social
practice. Indeed, the meaning of a particular sentence is determined in part by whether a demon-
stration of its entitlement is required—this is a crucial aspect of its inferential role. Claims like
“There have been black dogs” are treated as prima facia entitled. This means simply that though
they are not immune from challenge, the challenge itself will be obliged to demonstrate its own enti-
tlement. Brandom refers to this as the “default and challenge” structure of entitlement and points
out that nothing could be recognizable as a game of giving and asking for reasons without it.5>
These claims to which we are entitled by default might also be thought of as “free moves” in
the game of giving and asking for reasons. Such free moves will play a key explanatory role in
the account of legitimation and justification in law and politics that follows.

To take stock: The liberal dilemma motivating this project starts with the inability to reconcile
the liberal principle of reciprocity with the pluralism of comprehensive worldviews in Western lib-
eral democracies. In the post-Enlightenment West, the foundation-neutral model appears to offer
the only way to respect individual comprehensive worldviews while conforming to the principle
of reciprocity. But there remains a concern that the foundation-neutral model will be impotent
in resolving disputes over complex constitutional questions. This is because it forecloses recourse
to indispensable, though controversial, philosophical and religious foundational commitments
that ground the competing answers to these questions. In sum, the concern is that appealing to
foundational commitments to resolve constitutional dispute is precluded by the liberal principle
of reciprocity, but it is required by our commitment to rationality. By now, however, it should
be clear that this is a false dilemma born of the Kantian model of rationality that was challenged
in this section.

The default and challenge model of rationality proposed here allows us to conceive of a con-
structive discourse that does not demand a demonstration of entitlement to every assertion all
the way down to foundational commitments, at least not to those assertions that are regarded as
free moves from within the practice. Where beliefs are regarded as free moves in a community
(for example, “slavery is wrong”), they are presumed innocent unless and until some challenge
to those commitments itself earns entitlement. But the burden of demonstrating entitlement to a
commitment in tension with a free move will be on the challenger. Thus, as long as the vocabulary
of free moves in the public political cultures of Western liberal democracies is rich enough to sustain
discourse and achieve resolution on difficult constitutional questions, the requirement of demon-
stration by appeal to foundational commitments need never arise in the public political forum. If
foundational commitments can be avoided in public political discourse without loss, then this neo-
pragmatist conception of rationality will clear the path to success for the foundation-neutral model.

Default and Challenge Account of the Foundation-Neutral Model: Constructing a
Constitutional Conception of Justice

The first step in articulating a foundation-neutral model that employs the default and challenge
structure is to identify the vocabulary of free moves available in the public political culture.
There is nothing technical about the idea of a free move in political discourse. It is any claim
one can reasonably expect one’s audience will accept without argument. For example, the claim
“We all agree that religious difference should be tolerated” could serve as the opening line of

sz Ibid.
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any American politician’s speech (regardless of her party) without risk of losing her audience. In
building off of such opening claims, the politician may go on to draw controversial conclusions,
but so long as the narrative she weaves flows coherently from free moves (and does not undermine
their neutrality by enlisting controversial foundational commitments in support of them), the audi-
ence should remain engaged, even if not ultimately in agreement.

Any challenges to a narrative that proceeds in this way will be to the inferences drawn from the
free moves, not to the free moves themselves. Such disagreements are to be expected in a democratic
society. But so long as free moves, and not citizens’ foundational commitments, are providing the
socially recognized rational constraint on the discourse (for example, “Explain to me how you
move from ‘Religious difference should be tolerated” to ‘Sikh children should be permitted to
wear a ceremonial dagger at a public school’”),53 the discourse continues in a spirit of cooperation
and mutual respect.

Of course what counts as a free move will be audience specific. So offering a plausible
foundation-neutral model for the basic constitutional structure of a society will require identifying
a vocabulary of free moves for everyone in that society —and identifying them in such a way that
the relevant society will regard them as shared, that is, as independent of any controversial foun-
dational commitments that may anchor them in the comprehensive worldviews of individual citi-
zens. It will therefore be helpful to sketch out a method that can be applied to identify such a
shared source of free moves for so broad an audience.

One promising approach for identifying free moves as shared is to observe the political practices
of a given society as the cultural anthropologist would, from the third-person perspective. Any cit-
izen can engage in this exercise by identifying persistent themes in social media, the books she and
her fellow citizens read, the movies they watch, their heroes and villains, their shared history, their
laws, traditions of interpreting those laws, and the institutions they establish. The hope is that con-
sistent first-order moral propositions will emerge from these practices as free moves.54 If such free
moves are identified from the third-person perspective, they can be presented in public political dis-
course as swinging free from the controversial foundational commitments of any of the citizens of
that society. For, by maintaining the third-person perspective, the method assumes nothing in
advance about individual citizens’ comprehensive beliefs and values. If there is sufficient homoge-
neity in the relevant society, one should be able to identify a vocabulary of free moves that is rich
enough to serve as the starting point for the construction of foundation-neutral rules and principles
that can provide the shared basis for a constitutional order.

Free moves teased from a public political culture by taking on the third-person perspective of the
cultural anthropologist are neutral in two respects. First, they are neutral because one who asserts
such free moves will not be met with a demand for entitlement. But taking on the third-person per-
spective allows us to see the second respect in which these free moves are neutral. Since they are
culled from cultural behavior, and not by looking inside the heads of any one or all of the individ-
uals comprised by the culture, they swing free of any individual self-conception or comprehensive
worldview. It is in this respect that they are truly foundation-neutral; their source (the public polit-
ical culture) is, by definition, shared. And a society adopting the foundation-neutral model will find
solidarity in the recognition that these free moves are identified from a shared source.

53 See Multani v. Commission Scolaire Marguerite-Bourgeoys, 1 S.C.R. 256, 2006 SCC 6 (Canada) (striking down
an order from a Quebec school authority banning Sikh children from wearing a kirpan to school).

54 Rawls suggests a similar approach to identifying the “fundamental ideas” that are “implicit in the public political
culture of a democratic society” in constructing his freestanding political conception of justice. See Rawls, Political
Liberalism, 13; John Rawls, “Reply to Habermas,” Journal of Philosophy 92, no. 3 (1995): 132-80, at 135.
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Once a critical mass of free moves has been identified, the next step is to draw on these free
moves to construct candidate rules and principles that can begin to shape a constitutional order.
This step is also descriptive. Returning to the analogy of the cultural anthropologist, one tries to
tease out candidate norms for the society based on their predictable moves in the game of giving
and asking for reasons. The only constraint on this constructive exercise is that of coherence
with the vocabulary of free moves. If coherence is maintained, then the foundation-neutral quality
of the free moves will be transferred to any rules or principles so constructed. At this stage, a citizen
may construct a complete conception of justice or just rules and principles necessary to address a
particular issue. But there is a problem. A vast (if not infinite) number of candidate rules and prin-
ciples will cohere with even a rich set of free moves. So how does one select from among them? This
leads us to the final phase of justification under the foundation-neutral model.

From Is to Ought

The successful construction of foundation-neutral rules, principles, or conceptions of justice, does
not guarantee their normativity.s5 The process of construction outlined thus far has been descrip-
tive (all accomplished from the third-person perspective), but justification, and therefore normativ-
ity, is crucially ad hominem. In other words, a principle (or conception) of justice is not normative
for citizens unless they are committed to it in some sense. A foundation-neutral principle of justice’s
normativity is therefore not achieved until a citizen avows it from within the wider context of her
comprehensive worldview. To use Rawls’s term, the citizen will attempt to achieve “reflective equi-
librium” between the free moves teased from her public political culture (descriptive), a foundation-
neutral principle or rule of justice constructed from these free moves (descriptive), and her private
foundational commitments (normative).5¢ So, the answer to the problem posed above is that it is at
this ad hominem phase of justification that one selects from the potentially infinite class of candi-
date foundation-neutral rules, principles, or conceptions. Once a citizen achieves reflective equilib-
rium with respect to a foundation-neutral rule, principle, or conception, it will provide her with a
platform for public political discourse on questions of constitutional import to which she is morally
committed from the standpoint of her foundational commitments, but which does not beg the ques-
tion against other citizens’ comprehensive worldviews. Citizens’ foundation-neutral principles of
justice will usually differ, and there will be disagreement, but since all citizens’ foundation-neutral
principles are grounded in, and openly proceed from, free moves teased from the shared culture,
their dialogue engages in an express spirit of cooperation and mutual respect. In short, the very
effort of formulating and expressing one’s ideas in terms of foundation-neutral principles of justice
signal’s this civic-mindedness and cultivates solidarity.

Each citizen’s foundation-neutral rules and principles of justice represent, for that citizen,
the ideal constitutional order for her society, at least pertaining to the issues she has addressed.

55 Rawls refers to a conception of justice that is constructed as freestanding as at best justified “pro tanto.” It has yet
to be tested against the actual commitments of any citizen. Consequently, it may still be “overridden by citizens’
comprehensive doctrines once all views are tallied up.” See Rawls, “Reply to Habermas,” 143.

56 See Rawls, Political Liberalism, 8. Rorty summarizes Rawls’s idea of reflective equilibrium as the “give-and-take
between intuitions about the desirability of particular consequences of particular actions and intuitions about
general principles, with neither having the determining voice.” Richard Rorty, “The Priority of Democracy to
Philosophy,” in Philosophical Papers, vol. 1, Objectivity, Relativism, and Truth (New York: Cambridge
University Press, 1990), 175-96, at 183n20.
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These principles compose what I refer to as her “ideal constitutional conception of justice.”s7 I refer to
a society’s actual constitutional order (that is, the current state of that society’s positive constitutional
law) as its “actual constitutional conception of justice.” A society’s actual constitutional conception is
simply the legal result (political, legislative, and judicial) of free and fair competition among that soci-
ety’s individual ideal constitutional conceptions at a given moment in time. It is not fixed. It is con-
stantly changing according to the evolution of discourse among competing ideal conceptions
represented in the society. The only restriction on this discourse is that it be limited to competition
among constitutional conceptions; appeals to foundational commitments are entirely excluded.

Finally, it remains to explain how an actual constitutional conception of justice can be expected
to achieve moral authority and legitimacy under the foundation-neutral model. Even though some
(perhaps even most) citizens acknowledge that the actual constitutional conception of justice for
their society is non-ideal (that is, it departs in varying degrees from their individual competing
ideal constitutional conceptions), they will nevertheless recognize the actual conception to be legit-
imate and morally authoritative so long as it is justified and articulated in foundation-neutral terms
that result from the ongoing free and fair competition among citizens’ different ideal constitutional
conceptions. Thus, despite the lack of consensus as to its terms, the actual conception will not only
avoid offending any citizen’s foundational commitments, it can generate its own normativity by vir-
tue of the fact that it reflects the result (at that moment in time) of free and fair democratic discourse
conducted in a spirit of cooperation and on the basis of mutual respect. Citizens will, of course,
continue to strive through legitimate political means to change the actual conception to make it bet-
ter conform to their respective ideal conceptions, but this is the point of democratic discourse. And
in a pluralistic society, citizens will recognize that the goal of consensus, or even convergence, on a
single complete conception of justice (or even a limited family of conceptions) is unrealistic, and
perhaps even undesirable.58

Throwing Away the Ladder of Neopragmatism

The foundation-neutral model outlined thus far draws on the neopragmatist’s default and challenge
account of rationality to clear the path to a conception of justice that can be articulated and made
normative for a society without relying upon the authority of foundational commitments or com-
prehensive worldviews. It was noted earlier, however, that one of the hallmarks of neopragmatism
is its anti-foundationalism. It might therefore be argued that, to the extent the model proposed here
turns on a commitment to neopragmatism as a comprehensive worldview, it cannot be described as
foundation-neutral. It must instead be recognized as incompatible and competing with the philo-
sophically foundationalist secular and religious worldviews represented in the relevant society.
So understood, the model would not resolve the post-Enlightenment liberal dilemma but would
instead contribute to the problem by itself violating the liberal principle of reciprocity. Indeed,
Robert Talisse makes just this criticism of Rorty’s neopragmatic “antifoundationalist liberalism.”s9

57 T use the term “conception” loosely here to refer to both ad hoc collections of foundation-neutral rules and prin-
ciples of justice, as well as complete and developed conceptions. Some individual’s ideal constitutional conceptions
will be more developed than others.

58 See Gerald Gaus, “Social Contract and Social Choice,” Rutgers Law Journal 43, no. 2 (2012): 243-76.

59 See Robert B. Talisse, Democracy after Liberalism: Pragmatism and Deliberative Politics (New York: Routledge,
2005), 68—-76. For example, Talisse argues that “Rorty cannot claim to be following Rawls’s program of drawing
‘solely upon basic intuitive ideas that are embedded in the political institutions of a constitutional democratic

5%

regime’” because his antiessentialist “claim that ‘Human history is simply biological evolution continued by

other means’ is not a basic intuitive idea operative within our political culture.” Ibid., 72.
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It is true that a necessary condition for the success of the neopragmatist’s anti-foundationalist
project is that she be able to offer an account of justification and normativity that swings free of
any particular religious or philosophical foundationalist commitments. But success in offering
such an account is not a sufficient condition for undermining all foundationalist comprehensive
worldviews. A philosophical foundationalist is, for example, free to agree that appeals to founda-
tional commitments are unnecessary for public political justification without being forced to deny
that their foundational commitments represent an objective and universal moral order that is true
from the standpoint of eternity. So, to the extent the default and challenge method can offer an
account of justification and legitimation that avoids ultimate reduction to foundational commit-
ments, there appears no obstacle to separating this method from the anti-foundationalist neoprag-
matist project and applying it to the more limited and modest foundation-neutral task of resolving
the paradox of pluralism in contemporary Western liberal democracies. In other words, now that
methods drawn from the neopragmatist’s anti-foundationalist project have shown us how we can
articulate and make normative a constitutional conception of justice without appeal to founda-
tional commitments, neopragmatism itself is a ladder that can be tossed away. By adopting the
foundation-neutral model, neopragmatists, Kantians, Christians, and Muslims can all draw on
their own private reasons for recognizing a constitutional conception of justice as normative for
them.

Feasibility of the Foundation-Neutral Model

One might object that the foundation-neutral model presented thus far simply assumes (without
warrant) that, despite the increasing pluralism in our society, we can expect the public political cul-
ture to support a sufficient number of free moves to construct foundation-neutral rules and princi-
ples rich enough to establish a constitutional order. There are two points to be made in addressing
this objection. First, the free moves required to construct a constitutional conception of justice
under this foundation-neutral model need not be so numerous or complex as to force, on pain
of inconsistency, agreement on a single conception (or even a limited family of conceptions) of jus-
tice that must be shared by all members of that society. For, again, unanimity or broad consensus
on substantive rules and principles is not a goal under this model. Second, by embracing the
foundation-neutral model as a solution to the liberal dilemma, one is guided by the liberal principle
of reciprocity and by a spirit of cooperation and mutual respect. The foundation-neutral model pre-
sumes this spirit of cooperation and respect will motivate citizens to work together to cultivate sol-
idarity and increase the number of free moves (and shared sources for their identification and
articulation) in their public culture. In other words, they will be motivated by mutual respect
and a spirit of cooperation to increase their shared public political space. To this end, citizens
are expected to employ art, literature, music, film, social media, public and private education,
and other means of enculturation to reinforce and supplement shared values and the cultural
sources for their articulation. In fact, it is expected that exercises in reinforcing and expanding
the stock of free moves and their shared historical sources will develop an increasing sense of
national identity, shared purpose, and pride among citizens, which will only reinforce these
values.®®

60  See generally Anderson, “Patriotic Liberalism,” for more on the link between a strong national identity and justice
in a pluralistic liberal democracy.
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Alternatively, one might object that since the foundation-neutral model advocated here builds on
free moves that are latent in the public political culture of a given society, it will only have the
power to articulate and reinforce commitments already reflected in that society; consequently, it
will have no power to reform. First, this concern ignores the fact that the actual constitutional con-
ception is expected to change over time as the democratic contest among competing individual ideal
constitutional conceptions persists. Each citizen is reform minded in advocating for changes to the
actual constitutional conception to better conform to her ideal constitutional conception, which is
itself constantly evolving pursuant to the default and challenge structure of the game of giving and
asking for reasons. Second, this objection ignores the role the actual constitutional conception will
play as a paradigm for the public political culture. As one articulation of normative commitments
implicit in the public political culture, the actual constitutional conception will function in a recip-
rocal relationship to that culture. As a paradigm, the actual constitutional conception will focus,
refocus, and reshape the public political culture in addition to being shaped by it. It will function
as a premise as well as a conclusion in public political debate.

Another potential criticism of this foundation-neutral model is that it simply assumes the norma-
tivity of the liberal principle of reciprocity and is therefore left impotent to address the non-liberal’s
objection.®™ But recall that the model adopts a default and challenge structure. The family of ideal
constitutional conceptions that gives rise to the actual conception all share the same starting point:
the free moves in the relevant public political culture. As free moves, they enjoy a default status that
can only be undermined by a challenge that can itself demonstrate its entitlement. This means that
for the non-liberal’s challenge to succeed, it must meet its burden of persuasion to the liberal audi-
ence. The non-liberal challenger must give the liberal good reason for questioning her commitment
to the idea that, for example, persons are worthy of respect as free and equal. Until this burden is
satisfied, the non-liberal challenge can be justifiably rejected by the liberal citizen and, if necessary,
responded to with force by the liberal state.

It is important to emphasize however, that while the liberal may with warrant reject the non-
liberal challenge under the foundation-neutral model presented here, she will not ignore the non-
liberal. Again, one’s embrace of the foundation-neutral model is motivated by the liberal principle
of reciprocity and a spirit of cooperation and mutual respect. As noted above, this same commit-
ment should inspire liberals to test the limits of their imaginations to find new and creative ways of
increasing the number of liberal free moves in their society and the shared sources for their identifi-
cation and articulation. In doing so, they will draw on their shared history and traditions to identify
new heroes and weave new narratives designed to engage and inspire non-liberals towards a liberal
gestalt shift. And note that because this liberal advocacy will draw on cultural paradigms rather
than controversial foundational commitments, it will avoid the open competition model’s problems
identified above and will therefore stand a greater chance at success. In sum, the proponent of the
foundation-neutral model will continue to actively engage the non-liberal while at the same time
recognize that the latter bears the burden of persuasion in public political discourse.

61 Robert Talisse directs this criticism at weak interpretations of Rorty’s project whereby Rorty is understood as
claiming nothing more than that liberal values are best served by conceiving political discourse as “dialectical com-
petitions between different idealizations of existing social practices.” Talisse, Democracy after Liberalism, 73.
Talisse asks what resources Rorty’s approach might have to deal with competing “utopian visions” offered by,
say, white supremacist organizations. Talisse notes that Rorty cannot simply dismiss such visions as “mad”
and at the same time “maintain that ‘the limits of sanity’ are set by the contingencies of community, for, in
this case, the ‘madmen’ are members of [our] community; the KKK is as much a part of my liberal inheritance
as the ACLU.” Ibid. Regardless of whether this objection is ultimately telling against Rorty, it is important to
see why it falls flat against the foundation-neutral model presented here.
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Distinguishing Rawls and Others

Though the foundation-neutral model defended here adopts a great deal from Rawls’s project, there
are at least two important differences. The first difference concerns the goal or aim of the theory;
the second concerns the path to achieving it. First, Rawls’s political liberalism strives to achieve an
overlapping consensus of all reasonable citizens around a political conception of justice.6> Such
consensus is only achieved when those citizens hold that political conception in “wide and general
reflective equilibrium.”¢3 For Rawls, wide and general reflective equilibrium is achieved by a citizen
when

that citizen has carefully considered alternative conceptions of justice and the force of various arguments for
them. More specifically, the citizen has considered the leading conceptions of political justice found in our
philosophical tradition (including views critical of the concept of justice itself) and has weighed the force
of the different philosophical and other reasons for them. We suppose this citizen’s general convictions,
first principles, and particular judgments are at last in line.%4

This is a tall order. And a common criticism of Rawls is that such consensus over a political con-
ception is just as unlikely as convergence on a comprehensive conception in a pluralistic democ-
racy.5s But in fairness to Rawls, this account of justification for a political conception represents
the ideal, one that he admits is unlikely to be achieved in practice.5¢ In the non-ideal setting, over-
lapping consensus upon a “family” of political conceptions, “which family includes the most rea-

sonable conception,” is enough for public justification.®” But it is not clear that this concession

renders Rawls’s justificatory test more realistic. For example, how can we expect to know whether
a given family of reasonable political conceptions contains the “most reasonable” among it? Debate
over this question would, it seems, be never ending. Moreover, Rawls seems to limit membership in
the family of “reasonable” political conceptions to a very narrow class that would likely preclude

62 As Rawls puts it,

This basic case of public justification is one in which the shared political conception is the common ground
and all reasonable citizens taken collectively (but not acting as a corporate body) are held in general and
wide reflective equilibrium in affirming the political conception on the basis of their several reasonable com-
prehensive doctrines. Only when there is a reasonable overlapping consensus can political society’s political
conception of justice be publicly —though never finally —justified.

Rawls, Political Liberalism, 388.

63 Ibid. For Rawls, “general and wide reflective equilibrium with respect to a public justification gives the best jus-
tification of the political conception that we can have at any given time.”

64 Rawls, “Reply to Habermas,” 141n16.

65  See David Enoch, “The Disorder of Public Reason,” Ethics 124, no. 1 (2013): 14176, at 170; Stout, Democracy
and Tradition, 2—3; Wolterstorff, “Why We Should Reject What Liberalism Tells Us about Speaking and Acting in
Public for Religious Reasons,” 174; Gaus, “Social Contract and Social Choice,” 275; Michael Perry, Religion in
Politics: Constitutional and Moral Perspectives (New York: Oxford University Press, 1999), 103; Greenawalt,
Religious Convictions and Political Choice, 186; Mark Modak-Truran, “The Religious Dimension of Judicial
Decision Making and the De Facto Disestablishment,” Marquette Law Review 81, no. 2 (1998): 255-88, at
268-69. I have argued elsewhere that Rawls has a number of tools at his disposal to address this criticism. See
Anderson, “Trading Truth for Legitimacy in the Liberal State.”

66 Rawls admits that “[p]ractically, the most reasonable basis [for public justification], one that might actually come
about, is one in which all citizens agree that the regulative political conception is reasonable and some think it the
most reasonable.” Rawls, Political Liberalism, 388.

67 Ibid., xlvii.
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the US Republican and Libertarian Party platforms, and with them the political conceptions of
about half of the voting population of the most prominent liberal constitutional democracy.8
The model offered here, by contrast, does not share Rawls’s goal of consensus on a particular
constitutional conception of justice (or even on a family of such conceptions); it expects individual
citizens to reach reflective equilibrium with respect to their own ideal constitutional conceptions,
but there is no expectation or even hope that these millions of ideal conceptions will somehow con-
verge. They will constantly compete with and challenge one another. The actual constitutional con-
ception is the product of this competition at any given moment in time—and it is constantly
changing, never staying in place. The lack of convergence on the contents of the actual conception
does not undermine its normativity because all citizens recognize that it is the result of free and fair
competition among constitutional conceptions constructed from free moves drawn from shared
sources in a spirit of cooperation and mutual respect, and that is quite enough.® Moreover,
since citizens are limited by nothing other than coherence with free moves drawn from the public
political culture for the articulation of their constitutional conceptions, the foundation-neutral
model here leaves ample public political space for the articulation of Republican, libertarian,
and many other constitutional conceptions that would be precluded by Rawls’s political liberalism.
Nevertheless, Rawls can be slippery on this issue,”® and some may remain convinced that,
despite his language to the contrary, public justification for political liberalism can be interpreted
as requiring nothing more stringent than the criteria demanded by the foundation-neutral model
articulated here. Even if this were true, however, the pragmatist path taken to the foundation-

68  For Rawls, the necessary conditions for a reasonable political conception of justice include public financing of elec-
tions, a decent distribution (and therefore redistribution) of wealth, society as employer of last resort, and basic
health care assured to all citizens. See ibid., lvi-lvii. Moreover, Rawls refers to a constitutional order that guaran-
tees only negative liberties (like that provided by the US Constitution) as “an impoverished form of liberalism,
indeed not liberalism at all but libertarianism.” Ibid., at lvi; cf. Jackson v. City of Joliet, 715 F.2d 1200, 1203
(7th Cir.) (Posner, J.) (“[The U.S. constitution] is a charter of negative rather than positive liberties....The men
who wrote the Bill of Rights were not concerned that Government might do too little for the people but that it
might do too much to them.”). Libertarians like Rand Paul often reach public office in the United States and some-
times launch competitive presidential bids. Nevertheless such libertarians’ political conceptions of justice would
presumably be precluded from the family of reasonable conceptions under Rawls’s criteria.

69 Note also how the account presented here differs from the idea of a “constitutional consensus” defended by Kurt
Baier. See Kurt Baier, “Justice and the Aims of Political Philosophy,” Ethics 99, no. 4 (1989): 771—90. For Baier,
constitutional consensus is a convergence “on the procedures for making and interpreting law and, where that
agreement is insufficiently deep to end disagreement, on the selection of persons whose adjudication is accepted
as authoritative.” Ibid., 775. But Baier employs his idea of constitutional consensus to arbitrate among compre-
hensive worldviews, not foundation-neutral conceptions or principles. Consequently, at best, he offers nothing
more than a variation of the open competition model, which will suffer from the three problems identified above.

70 Despite language already cited to the contrary, Rawls sometimes writes as if political liberalism does not seek con-
sensus. For example, he writes that

unanimity of views is not to be expected. Reasonable political conceptions of justice do not always lead to the
same conclusion, nor do citizens holding the same conception always agree on particular issues. Yet the out-
come of the vote is to be seen as reasonable provided all citizens of a reasonably just constitutional regime
sincerely vote in accordance with the idea of public reason.

Rawls, Political Liberalism, liv. And he goes on to point out that “the ideal of public reason does not often lead to
general agreement of views, nor should it. Citizens learn and profit from conflict and argument, and when their
arguments follow public reason, they instruct and deepen society’s public culture.” Ibid., lv. Such statements show
political liberalism in a different light, making it appear more consistent with foundation-neutral model proposed
here.

JOURNAL OF LAW AND RELIGION I1§

https://doi.org/10.1017/jIr.2017.9 Published online by Cambridge University Press


https://doi.org/10.1017/jlr.2017.9

JOHN P. ANDERSON

neutral model offered here would be enough to distinguish it from Rawls’s political liberalism. The
term “pragmatism” does not appear once in the extensive index to the expanded edition of Political
Liberalism. And if one is convinced that Rawls is best understood as a closet pragmatist, the expo-
sition of the foundation-neutral model above shows how his implicit pragmatism might be made
explicit, and how applying the default and challenge structure might supplement the tools available
to Rawlsians in their explication, exposition, and defense of political liberalism.7*

It has already been noted that the foundation-neutral model defended here must be distinguished
from expressly anti-foundational neopragmatist models, such as that often attributed to Rorty. But
this project should also be distinguished from another constitutional model that builds on pragma-
tist antecedents. Cheryl Misak offers a justification for deliberative democracy that draws on the
pragmatist epistemology of Charles Saunders Peirce.7> A central claim of Peircean pragmatism is
that truth is the goal of inquiry.73 One cannot believe something without believing it is true, and
to take a belief as true is to regard it as one that “cannot be improved upon” and will “forever
meet the challenges of reason, argument, and evidence.”7# In short, to maintain a belief one
must constantly subject it to public scrutiny and inquiry. Thus, for Misak, to recognize the truth-
seeking function of belief is to admit that “we must, broadly speaking, be democratic inquirers.”7s
This, in a nutshell, is Misak’s Peircean justification for the democratic state. Robert Talisse then
builds on Misak’s model by emphasizing the ways in which a properly functioning deliberative
democracy must embrace a “civic republicanism” that cultivates the “deliberative virtues” of hon-
esty, modesty, charity, and integrity.7¢

Despite its pragmatist roots, Misak’s and Talisse’s model for deliberative democracy is distin-
guishable from the foundation-neutral model defended here in important ways. First, its adoption
of the Peircean goal of truth as the aim of inquiry leads it to welcome foundational commitments
into public political discourse; it is not, therefore, foundation-neutral. Second, this Peircean
approach is itself expressly justified by appeal to foundational commitments; it purports to rest
on an objective inference from the nature of belief to deliberative democracy. Finally, its express
reliance on foundational commitments drives the model to embrace a non-liberal conception of
the state as playing a crucially “formative” role in the development of deliberative virtues among
its citizens.”” Of course Misak and Talisse claim that their theory’s foundational and formative
commitments are modest and noncontroversial, but are they?

71 Elsewhere, I offer an account of how a more explicitly pragmatist reading of Rawls can answer a number of con-
sistent objections to his theory. See Anderson, “Trading Truth for Legitimacy in the Liberal State.”

72 See Cheryl Misak, Truth, Politics, and Morality (London: Routledge, 2000).

73 Such pragmatism is to be distinguished from, say, the “radically deflationist” neopragmatism of Richard Rorty,
according to which there is no difference in practice between targeting truth in inquiry and simply “aiming at
beliefs justified to the relevant contemporary community of fellow inquirers.” Richard Rorty, “Reply to Cheryl
Misak,” in The Philosophy of Richard Rorty (Chicago: Open Court, 2010), 44. The pragmatist “path” followed
in this article is neopragmatist. And, as explained below, adopting the Peircean goal of truth as the goal of inquiry
will account for some of the differences between Misak’s and Talisse’s conception of deliberative democracy and
the foundation-neutral model defended here.

74  Misak, Truth, Politics, and Morality, 49.

75 Ibid., 106.

76 Talisse, Democracy after Liberalism, 112~13.

77 Talisse explains, for example, that the “view [he is] offering takes an Aristotelian and civic republican tack in pro-
moting a virtue-based account of democratic discourse.” Ibid., 111. And elsewhere, “I have proposed a vision of
deliberative democracy that is civic republican insofar as it recognizes that the state must engage in the formative
project of cultivating the character traits requisite for democratic citizenship.” Ibid., 141.
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At first blush, Misak’s argument from the “is” of truth as the goal of inquiry to the “ought” of
deliberative democracy looks like a Habermasian transcendental deduction.”® But Misak and
Talisse do not go so far. As Talisse puts it, “[i]nstead of seeking for a transcendental proof of
the legitimacy of democracy, Misak remains a naturalist by appealing only to practices of belief
and assertion.”7? The goal is to offer a non-metaphysical, but non-circular, “naturalist” justifica-
tion for democracy that can answer the anti-democratic challenger. But does it succeed?

Even if the anti-democrat concedes that the practice of giving and asking for reasons presupposes
a community of discourse, he needn’t concede that this community must be so broad as society as a
whole, or so narrow as this society. He need not even concede that it must be among real or living
interlocutors; fictional heroes or historical figures can do just fine. In other words, Misak and
Talisse’s modest naturalism cannot get them from the thin practice of giving and asking for reasons
to the very thick practice of deliberative democracy. To get from truth-seeking to democracy, they
must rely on cultural, historical, and institutional commitments already latent in their societies.5°
But if such commitments are ultimately driving their response to the anti-democrat, then they
are guilty of the same circularity for which they are wont to criticize Rawls and Rorty.3* But
while Rawls and Rorty are prepared to own up to the contingency of their culturally-based justifi-
cations, Misak and Talisse’s circularity exposes their model as a sheep in wolf’s clothing—it pur-
ports to a foundational objectivity it cannot defend. Under their model, proponents of
competing foundational political visions will, without warrant, be forced to feel the sting of mar-
ginalization, a sting that will only be amplified by the model’s civic republican formative man-
date.8> Finally, since one practical effect of Misak and Talisse’s approach is that it will admit
open competition among foundational commitments in public political discourse, it is vulnerable
to the problems of violating reciprocity and stifling discourse identified in the first part of this
article.

78  See Jurgen Habermas, Between Facts and Norms: Contributions to a Discourse Theory of Law and Democracy,
trans. William Rehg (Cambridge, MA: MIT Press, 1996).

79 Talisse, Democracy after Liberalism, 106.

80 Indeed this is how Michael Bacon seems to read Misak: “The fact that we hold beliefs means that we commit our-
selves to reason-giving and exchanging, and it is this which justifies democracy. It does not, however, mean that we
are in a position to say that critics of democracy such as [Carl] Schmitt are guilty of performative self-
contradiction. At most, it provides us with reasons which can satisfy ourselves that these others are mistaken.”
Michael Bacon, Pragmatism: An Introduction (Cambridge: Polity, 2012), 169 (emphasis in original).

81 Talisse, Democracy after Liberalism, 106-7.

82  Talisse’s recommendation that the state take on the formative project of inculcating democratic virtues follows
directly and expressly from the foundational commitments of Peircean pragmatism and Aristotelian civic repub-
licanism. Such inculcation is therefore controversial and illiberal from the start. Controversial foundational com-
mitments offer the express justification for the state’s use of coercive power (through the education system and by
other means) for the inculcation of a specific set of character traits. This will be humiliating and marginalizing for
those who do not share those foundational commitments. Talisse’s formative project must be distinguished from
my recognition above that citizens under the foundation-neutral model should be guided by a spirit of cooperation
and mutual respect to cultivate solidarity by working (through art, social media, education, and the like) to
increase the number of free moves and the shared historical sources for their identification and articulation in
the public culture. Such enculturation under the foundation-neutral model is justified on foundation-neutral
grounds; it does not rely on a set of controversial foundational commitments to decide in advance what virtues
or values must be inculcated. Its goal is simply to expand citizens’ shared public space by increasing (and reaffirm-
ing) that society’s shared vocabulary, and shared historical sources for that vocabulary. The focus and content of
this enculturation will change and adjust as the society changes and adjusts to new historical developments and
challenges.
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ADJUDICATION WITHOUT FOUNDATIONS: THE PROBLEM OF ABORTION

Up to this point the foundation-neutral model has been developed in the abstract. It remains to fill
out its exposition by way of example. The problem of abortion offers a good test for the model
because it addresses issues of ultimate importance (such as life and death, personhood, and
moral status) that many have argued can only be decided on the basis of private foundational com-
mitments.?3 Moreover, abortion is one of the most divisive contemporary political controversies. So
if the foundation-neutral model can clear a space for productive discourse on this issue, this will
provide a measure of its prospects for offering a general solution to the post-Enlightenment liberal
dilemma.

The principal problem rendering the abortion issue so intractable is that of determining the
moral status of the fetus.34 One who thinks that, from the moment of conception, a zygote has
the same moral rights as an adult will have a different view of the moral permissibility of abortion
than one who is convinced that moral rights only attach after birth.8s The concern is that one sim-
ply cannot address such questions of ultimate importance in the public political forum without
wearing one’s controversial foundational commitments on one’s sleeve. Kent Greenawalt puts
the problem this way:

[Clommonly accessible reasons do not settle the status of the fetus at various stages ... [O]rdinary forms of
reasoning leave open a number of possibilities about how far potentiality should count for the inherent
worth of a being already living in some form, and thus leave open the way a fetus should be valued as it
progresses. If this conclusion is sound, then people must resolve the status of the fetus on grounds that go
beyond commonly accessible reasons. If this is inevitable, the religious believer has a powerful argument
that he should be able to rely on his religiously informed bases for judgment if others are relying on
other bases of judgment that reach beyond common premises and forms of reasoning.8¢

Greenawalt is correct in concluding that if there is no alternative to relying on foundational com-
mitments in deciding the abortion issue, then secular foundational commitments should not be
privileged over religious beliefs. The challenge for the foundation-neutral model, however, is to
answer Greenawalt’s claim that shared reasons are inadequate.

Fictional Case Study

The following fictional case study is designed to demonstrate how judges might work within the
foundation-neutral model proposed here to decide hard cases concerning issues of ultimate con-
cern.87 As such, it is not intended to convince the reader on the issue of abortion, but rather to

83 See, for example, Stephen L. Carter, “The Religiously Devout Judge,” in “The Moral Lawyer,” special issue,
Notre Dame Law Review 64, no. 5 (1989): 932—44, at 933; Greenawalt, Religious Convictions and Political
Choice, 144-69; Scott C. Idleman, “The Role of Religious Values in Judicial Decision Making,” Indiana Law
Journal 68, no 2 (1993): 433-87, at 435; Mark Modak-Truran, “The Religious Dimension of Judicial
Decision Making and the De Facto Disestablishment,” 273-74.

84 See, for example, Greenawalt, Religious Convictions and Political Choice, 122.

85 Ibid.

86 Ibid., 137.

87 Hard cases are legal controversies before a court where the outcome is not determined by the application of black-
letter law (or the actual constitutional conception). In deciding hard cases, judges must fill the gap of legal inde-
terminacy by either offering new interpretations, or by introducing entirely new rules or principles. In doing so, the
judge is often forced to look to extra-legal criteria. As I explain below, under the foundation-neutral model, this
extra-legal source will be the judge’s own ideal constitutional conception.
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show how a controversial decision on this divisive issue can be justified and articulated by judges in
terms everyone can accept.

Imagine a pluralistic liberal society that has adopted the foundation-neutral model proposed
here and whose actual constitutional conception of justice does not expressly address the constitu-
tionality of laws proscribing abortion. A college freshman has unprotected sex with her boyfriend
and becomes pregnant. The student does not want to quit school and raise a child, so she seeks an
abortion. Her doctor informs her that abortions are illegal by statute. The relevant statute provides
that it is a crime to procure or attempt an abortion except in the case of rape or when necessary to
save the life of the mother. Still determined, the student challenges the constitutionality of the anti-
abortion statute in court. Article 1 of the state’s constitution provides that “Human dignity shall be
inviolable.” Article 2 provides that “Everyone shall have the right to life and physical integrity.”
And Article 3 provides that “All persons shall be equal before the law.” As this is a case of first
impression, there is no prior precedent to bind the judge. She must rely on some other justificatory
source. Our judge is Catholic, but she knows that, under the foundation-neutral model, she cannot
rely on her religious foundational commitments to decide the case; instead, she must turn to her
ideal constitutional conception of justice.

The judge begins by identifying relevant free moves available in the public political culture. She
first looks to Articles 1, 2, and 3 of the constitution. She then turns to other free moves in public
political discourse, for example, that public law should “properly regulate the institutions through
which society reproduces itself over time,” and that it should “secure the full equality of women.” 88
Moreover, one expects at least some consensus in the public political culture concerning moral
questions directly related to abortion. For example, there is no controversy at the extremes of
the spectrum of human reproduction. It is a free move that society does not owe specific duties
of protection to possible lives (that is, prior even to conception), and that newborn babies have
a moral status equal to adults.8®

Having identified a critical mass of relevant free moves, the judge begins constructing an ideal
constitutional conception of justice that provides an answer to the abortion question before her.
In doing so, the judge must construct a candidate foundation-neutral conception (1) that coheres
with this collection of free moves, and (2) that she can then bring into reflective equilibrium
with her own foundational commitments (including her foundational commitment to
Catholicism) at the ad hominem phase of justification.

The judge begins with the free move that a newborn baby has a moral status equivalent to an
adult. From this uncontroversial starting point, the judge proceeds by exploring some generally
shared reasons why it is considered to be wrong to kill an innocent adult. Following Don
Marquis, the judge concludes that at least part of the harm that is done by killing an innocent
adult is that it deprives the victim of the value of all the experiences, activities, projects, and enjoy-
ments that would otherwise have constituted her future.?° Our judge reasons that even if one is not
prepared to concede that deprivation of the victim’s future is the only reason killing an innocent is

88 These two free moves are pulled directly from John Rawls’s discussion of how the issue of abortion might be
addressed from the standpoint of public reason. Rawls, Political Liberalism, 243n32.

89  Even Greenawalt admits that the American public shares “a relatively firm consensus that we do not owe anything
to individual entities that might be brought into being and that ... a newborn baby has a moral status equivalent to
more developed human beings and should have equivalent legal protection of its life.” Greenawalt, Religious
Convictions and Political Choice, 127.

90 The following line of reasoning tracks Don Marquis’s “deprivation argument” found in his article, Don Marquis,
“Why Abortion Is Immoral,” Journal of Philosophy 86, no. 4 (1989): 183—202.
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wrong, it is uncontroversial to conclude it is a reason.?™ Moreover, our judge observes that the free
move that the law should protect the lives of newborns the same as adults (despite the fact that they
lack moral and rational capacities) coheres with the conclusion that at least part of what makes
killing wrong is that it would deprive the newborn of a valuable future.®>

But, our judge reasons, if at least one wrong done in killing newborns is that of depriving them
of a future, then we must also recognize that the future of a fetus is identical in all pertinent respects
to that of the newborn. Indeed, this reasoning leads our judge to the conclusion that, at least from
the moment after which the fertilized egg might split to form twins,®3 there is an individual entity
with a valuable future like ours, such that (at least by reference to its valuable future) killing it
would be a wrong equal in weight to that of killing a newborn or an adult.

But the judge’s task is not complete. She has reasoned from free moves to the conclusion that, all
things being equal, there are moral grounds for protecting the fetus against those who would
deprive it of its life, but she has yet to balance this conclusion against other relevant free moves.
For example, what about a woman’s right to life? The judge must also consider the Article 3
demand of equality before the law, and, more specifically, the free move that the law should
seek full equality for women.

Judith Jarvis Thomson has famously argued that even if one accepts the premise that a fetus
enjoys a right to life from the moment of conception, this does not force the conclusion that abor-
tion is wrong in all cases.®4 For Thomson, the woman’s competing right to life and ownership in
her body will trump the fetus’s right to life where the woman’s health would be at risk in carrying
the pregnancy to term.%5 In the case of rape, Thomson argues, since the woman played no volun-
tary role in becoming pregnant, the most that can be said is that she stands in the position of one
who comes upon a stranger in need and is in a unique position to aid.?¢ Since our laws do not cur-
rently criminalize the failure to aid in such situations, it would be unfair and arbitrary to demand
this of pregnant women alone.®” Donald Regan develops a similar argument expressly in terms of
equal protection.?® Both Thomson and Regan go further and argue that the moral relationship of
all pregnant women to the fetus (not just those who have been raped) is simply the relationship of
stranger to one in need of aid.*® They conclude it would be unfair and violate our commitment to

o1 Ibid., 190.

92 Ibid.

93 The generally accepted scientific position is that the possibility of twinning ends at fourteen days after insemina-
tion. See, Philip G. Peters, “The Ambiguous Meaning of Human Conception,” U.C. Davis Law Review 40, no. 1
(2006): 199-228, at 200—4; see also, Jonathan F. Will, “Beyond Abortion: Why the Personhood Movement
Implicates Reproductive Choice,” American Journal of Law and Medicine 39, no. 4 (2013): 573-616, at 595.

94 Judith Jarvis Thomson, “A Defense of Abortion,” Philosophy and Public Affairs 1, no. 1 (1971): 47-66, at 56
(“having a right to life does not guarantee having either a right to be given the use of or a right to be allowed
continued use of another person’s body —even if one needs it for life itself”).

95 Ibid., 53-54.

96 Ibid., 61.

97 Ibid., 63-64.

98  See generally Donald Regan, “Rewriting Roe v. Wade,” Michigan Law Review 77, no. 7 (1979): 1569-646.
According to Regan, “if we require a pregnant woman to carry the fetus to term and deliver it ... we are compel-
ling her to be a Good Samaritan.” And “if we consider the generally very limited scope of obligations of samar-
itanism under our law, and if we consider the special nature of the burdens imposed on pregnant women by laws
forbidding abortion, we must eventually conclude that the equal protection clause forbids imposition of these bur-
dens on pregnant women.” Ibid.

99  See, for example, ibid., 1563-64.
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equal protection to demand that the pregnant woman provide such aid (at great cost), while making
no similar demands on others.™°

Assume that, similar to the United States, there is no general duty to aid in this fictional juris-
diction. The judge follows Thomson and Regan in concluding that due respect for the woman’s
right to life (under Article 1), her body (under Article 2), and the commitment to equal protection
(under Article 3) requires recognizing a proviso permitting abortion where the woman’s health is in
danger or in the case of rape. Having gone this far, however, our judge rejects the claim that equal
protection dictates a broader proviso because she is convinced that the woman who becomes preg-
nant through voluntary intercourse thereby stands in a special relationship to the fetus that justifies
an obligation to aid.** The judge therefore holds that the state’s abortion statute is constitutional
and offers the justification outlined above in her published decision.

Notice that in reaching this decision our judge proceeds exclusively from free moves in the public
political culture (such as respect for human dignity and physical integrity, the moral impermissibil-
ity of killing a newborn, equal protection under law). She then organizes these free moves into a
coherent foundation-neutral position on abortion by drawing inferences from these free moves
that are reasonably based on common sense and accepted science. By proceeding in this way,
the judge does not enlist her foundational commitments in her decision. The decision itself is there-
fore foundation-neutral.

To say that the constitutional conception reflected in the judge’s decision is foundation-neutral is
not, however, to say that the judge’s foundational commitments did not play a role in the result.
They did play a role, but it was a private role. As noted above, though constructed as foundation-
neutral, an individual citizen’s ideal constitutional conception is not completely justified for her—it
does not become normative for her—unless it can be avowed from the standpoint of her founda-
tional commitments. So, for example, our judge may have rejected many candidate foundation-
neutral positions on the question of abortion because they could not be reconciled with her
Catholic faith. Of course this works both ways. To the extent that the free moves in the public polit-
ical culture cannot be arranged to support certain political consequences of one’s foundational
commitments, one may be forced to revise those commitments to comply with the principle of rec-
iprocity.*°* There will always be some tension between a citizen’s foundational commitments and
the demands of reciprocity, but the value of reciprocity in liberal societies will almost always out-
weigh the urge to impose one’s foundational commitments on others.*3 In any event, the private
role our judge’s foundational commitments play in justifying her ideal constitutional conception as
normative for her does not impugn the public neutrality of her official decision.

The parties before the court may not be satisfied. The decision may not reflect their individual
ideal constitutional conceptions. But, to satisfy the demand of the foundation-neutral model, the
judge does not need to convince the parties before her or the public at large. The idea is that the

100 Ibid.

1or This is a criticism Greenawalt has made of Regan’s position. See, for example, Greenawalt, Religious Convictions
and Political Choice, 139n12.

102 John Rawls refers to this phenomenon in terms of a freestanding conception’s capacity to “shape [individual
comprehensive] doctrines toward itself.” Rawls, Political Liberalism, 389.

103 For example, in “Christianity and Democracy,” John Dewey offers an argument that the liberal principle of rec-
iprocity is demanded by the nature of Christian revelation. John Dewey, “Christianity and Democracy,” in The
Early Works, 1882-1898, vol. 4, 1893-1894. Early Essays and “The Study of Ethics: A Syllabus,” ed. Jo
Boydston (Carbondale: Southern Illinois University Press, 1971), 3-10. More recently, Abdullahi Ahmed
An-Na‘im has made a similar argument from within the Islamic worldview. An-Na‘im, Islam and the Secular
State, 93-95, 136.
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very effort of foundation-neutral justification will legitimize even a controversial statute or judicial
decision by showing it was adopted in a spirit of cooperation and mutual respect.

CONCLUSION

I have suggested that any solution to the post-Enlightenment liberal dilemma must open a space for
public political justification that resembles Giovanni Pappini’s hotel corridor. Citizens with vastly
different religious and philosophical worldviews must be able to share this space, and pass through
it, with equal pride of ownership. I have appropriated the neopragmatist default and challenge
structure for belief and justification to show how such a corridor might be constructed, occupied,
and maintained. It is constructed of free moves in public political discourse. It is occupied by a mul-
titude of ideal constitutional conceptions of justice, and one actual conception. And it is maintained
by a spirit of cooperation and mutual respect that has been a hallmark of liberalism throughout its
history.
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