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Between Pragmatism and Disenchantment

The Theory of Customary International Law after the ILC
Project

j örg kammerhofer

1 Introduction

There is a fundamental, eternal and unresolvable conundrum at the heart
of customary international law (CIL) – the ‘source’, if the pun may be
excused, of the enigma that is customary law. It is that we do not know on
what we can – or are allowed to – base our arguments for or against one
or another concept. Authors frequently note the lack of discipline in our
debates on the foundations of this source of international law, even as
they fail to show any themselves. Plenty of old wine is poured into new
bottles as we seem to periodically rediscover arguments which gener-
ations upon generations before us have made – sometimes all the way
back to Roman law.

Debates on the theory of CIL continue unabated, inter alia because there
is a continuing, strong, urgent and foundational belief that we need CIL in
order to keep international law working. Instead of being able to see
customary law as a primitive method of norm-creation which is severely
limited in its utility and dismissing it – as their domestic colleagues are wont
to do – as entirely unsuitable for modern legal orders which tend to be
complex and technocratic, an important sub-group of international lawyers
wish to see and/or create international law as such a complex legal order. To
this group belong practitioners and international legal scholars with a stake
in the actual functioning of the law. They imagine customary law to be
capable of performing the complex functions analogous to legislation in
domestic law.1 They do so not out of a sense of pride or ego, but because

1 MWood, ‘The Present Position within the ILC on the Topic “Identification of Customary
International Law”: In Partial Response to Sienho Yee, Report on the ILC Project on
“Identification of Customary International Law”’ (2016) 15 Chin J Int Law 3, 5:
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they genuinely believe that we cannot rely on treaties alone, that we must
have CIL2 (and therefore do) in order to achieve the political goals inter-
national society or politics needs to progress (or those which they imagine
do). But the question is whether that is reason enough to consciously or
subconsciously change the mechanics of customary law to suit these per-
ceived needs and whether CIL has the flexibility to react to these perceived
needs.

Two events have prompted my writing of this chapter. The first is that
the International Law Commission (ILC) concluded its project on the
Identification of Customary International Law in 2018.3 Ably directed by
Michael Wood, it has from the very beginning been suffused with the spirit
of pragmatism. The project primarily wanted to provide guidance to deci-
sion makers, particularly those not professionally trained in international
law. Engaging in depth with the theory of CIL was consciously avoided as
far as possible. Yet, for all its self-avowed pragmatism, the ILC could not
avoid taking a stance on the theoretical aspects of this source, even if only in
a roundabout, subconscious manner. On the other side of the equation we
find foundational critiques of CIL, with Jean d’Aspremont’s 2018
International Law as a Belief System as well as recent articles on CIL4 as
excellent recent contributions to this genre. In these writings, CIL is down-
graded to a set of doctrines within the canon of folk tales international
lawyers tell themselves – our ‘bed-time stories’, so to speak.

Both methods have virtues, but both have very dangerous vices and
both, in a sense, contain the seeds of their own destruction. One aim of
this contribution will therefore be an effort to show the relative merits and

‘Customary international law continues to play a significant role . . . In uncodified fields, it
has proven itself able to adapt to the ways of modern international life.’

2 DH Joyner, ‘Why I Stopped Believing in Customary International Law’ (2019) 9 Asian JIL
31, 38–41, gives a range of examples from humanitarian law. I have also previously written
on this phenomenon: J Kammerhofer, ‘Orthodox Generalists and Political Activists in
International Legal Scholarship’ in M Happold (ed), International Law in a Multipolar
World (Routledge 2011) 138.

3 Documents cited in this chapter: ILC, ‘Report of the International Law Commission on the
Work of its 70th Session’ (30 April–1 June and 2 July–10 August 2018) UN Doc A/73/10;
ILC, ‘First Report on Formation and Evidence of Customary International Law byMichael
Wood, Special Rapporteur’ (17 May 2013) UN Doc A/CN.4/663; ILC, ‘Second Report on
Identification of Customary International Law by Michael Wood, Special Rapporteur’
(22 May 2014) UN Doc A/CN.4/672; ILC, ‘Third Report on Identification of Customary
International Law by Michael Wood, Special Rapporteur’ (27 March 2015) UN Doc A/
CN.4/682.

4 J d’Aspremont, International Law as a Belief System (Cambridge University Press 2018);
J d’Aspremont, ‘The Four Lives of Customary International Law’ (2019) 21 Int CL Rev 229.

4 jörg kammerhofer

https://doi.org/10.1017/9781009025416.002 Published online by Cambridge University Press

https://doi.org/10.1017/9781009025416.002


demerits of these two approaches, exemplified in the ILC Report and
d’Aspremont’s work. I will focus on what they can tell us about the
theoretical foundations of customary law as a source of international
law. I am sympathetic to both: CIL is on shakier ground than mainstream
writers and practitioners assume, but the point cannot be to employ
a brutal reductivism. In this chapter, I will show where the quicksand
lies and why our reliance on this source is problematic. To paraphrase Carl
Schmitt: whoever invokes customary international law wants to deceive.5

The second event to spark this chapter is that at the time of writing fifteen
years had passed since I first published an article in the European Journal of
International Law on the fundamental ‘uncertainties’, as I called them, of
customary international law-making.6 This anniversary and the conclusion
of the ILC project have prompted me to rethink the argument made then
and to reconceptualise the foundation of this source whose importance for
international lawyers is eclipsed only by their frustration in the face of the
manifold aporia with which they are confronted when wishing to research
and/or apply it.Mywork usually stops at the recognition that we cannotfind
the lawwhich tells us what the rules on customary international law-making
are. In this chapter, I will attempt to go a step further.

Accordingly, Section 2 will summarise what I consider to be the salient
features of the two approaches, exemplified by the writings of its two
champions, Wood for the pragmatists and d’Aspremont for the iconoclasts.
This section is brief because these traits are better discussed using specific
examples. Indeed, the example in Section 3 is the pivot point for this chapter,
because it is both an illustration of the two approaches as well as an
expression of the high-level problem: the ‘meta-meta law’ and the problem
of finding what its content is. Section 4 will focus on this problem and will
discuss my proposal for a newmethod for conceptualising this elusive level.

2 Two Approaches to Customary International Law

There are, of course, more than two possible approaches to customary
(international) law and the choice of these two is arbitrary. Yet, they are

5 Schmitt’s aphorism is: Wer Menschheit sagt, will betrügen. ‘Whoever invokes humanity
wants to deceive.’ C Schmitt, Der Begriff des Politischen (first published 1932, 7th ed,
Duncker & Humblot 1991) 55.

6 J Kammerhofer, ‘Uncertainty in the Formal Sources of International Law: Customary
International Law and Some of Its Problems’ (2004) 15 EJIL 523; later incorporated,
rewritten and expanded in J Kammerhofer, Uncertainty in International Law:
A Kelsenian Perspective (Routledge 2010) 59–86, 195–240.
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well-known and well-respected archetypes for two essential directions
the debates on this topic have taken in the past decade or so – both in
terms of the sharp divergences that characterise them as well as the fact
that they are surprisingly close on some points. Wood is typical of those
scholars and practitioners who wish to construe CIL in a practicable
manner from a ‘generalist’ perspective; d’Aspremont is the most adept
communicator among the younger generation of scholars who seek to
deconstruct the theoretical-philosophical foundations of the stories we
tell about custom. Both approaches have merits, but both suffer from
significant defects: Wood is right to focus on the positive law, but wrong
to dismiss CIL’s problems so easily. His generalist-pragmatic under-
standing leads to an indistinct view of what CIL is and how it comes
about; an impish soul might call him ‘the astigmatic pragmatist’.
D’Aspremont is right to criticise that aspect, but the way forward in
legal scholarship cannot lie in a reduction of law to collective psychology;
he, in turn, could be called a ‘frustrated iconoclast’. My argument is, and
has been for more than fifteen years, that both methods have a point, but
that we require a combination of factors in order to make headway in
international legal scholarship on customary law: it should be a theory-
conscious analysis of the positive law in force.

2.1 Astigmatic Pragmatists

From the beginning of the ILC’s project on CIL, Michael Wood as the
special rapporteur was committed to pragmatic goals, rather than to
exploring theoretical (or even many doctrinal) questions. Wood’s First
Report is clear about the project’s goal, namely ‘to offer some guidance to
those called upon to apply rules of CIL on how to identify such rules in
concrete cases’,7 that is ‘especially those who are not necessarily specialists
in the general field of public international law’, because it is ‘important that
there be a degree of clarity in the practical application of this central aspect
of international law, while recognizing of course that the customary
process is inherently flexible’.8 On that pragmatic level, concerned with
the ‘usefulness of its practical consequences’,9 the project has to some
extent succeeded. In this sense, the ILC’s work has a stabilising function
and Wood is to be commended for his contribution. If he had remained

7 Wood, ‘First Report’ (n 3) [14].
8 Wood, ‘Second Report’ (n 3) [12].
9 Oxford English Dictionary (3rd ed, Oxford University Press 2004): pragmatism, n 4a,
available at: <https://oed.com>.
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on this pragmatic level, it would not have made for a good example for this
chapter; however, there are indications that there is more to this mindset.
For example, in a 2016 article, Wood (writing in his private capacity),
argues: ‘Work on the topic has also shown that several longstanding
theoretical controversies related to customary international law have by
now been put to rest. It is no longer contested, for example, that verbal
acts, and not just physical conduct, may count as “practice.”’10 One can
take issue with statements such as this on several levels. For one, it is less
than certain that ‘theoretical controversies’, including the verbal practice
problem, have been ‘put to rest’ (which itself can mean a number of
things). On another level, however, I submit that this type of statement
is indirectly expressive of a particular view popular with practitioners and
practice-leaning scholars, mistakenly believing that practice solves theoret-
ical problems. While neither Wood nor the ILC texts openly declare it, one
could argue that there is a subconscious belief that the eternal problems of
customary law can be solved by the Commission declaring one side the
winner – or that it should try. It is trivial to say that the ILC is not
a lawmaker which could modify the law on customary international law-
making. It is perhaps not so trivial to say that the role of the ILC as
epistemic ‘authority’ – as an institution whose pronouncements can be
presumed to accurately represent the state of international law – is equally
problematic, particularly given the narrow range of sources and arguments
on which it, like most orthodox international lawyers, relies.

Partially, this can be explained by the peculiar, if widespread use of the
word ‘theory’ in English legal language. Whereas for example in German,
Theorie or Rechtstheorie refers to legal theory, in English it tends also to be
used for doctrinal statements about the material content of the positive
law. The ‘theory of customary international law’ of which Wood writes
tends to be concerned with questions like the relative value of domestic
court judgments as state practice or the requisite number of instances of
opinio juris.11 Those are not the core research areas of legal theorists, but
of international legal scholars – Rechtsdogmatik in German. If those topics
are ‘theory’, then it is not surprising that legal theory properly so called
finds no place in the ILC project and that a pragmatic project assumes
that it has made changes to the ‘theory’ of customary law.

10 Wood (n 1) 8 (emphasis added).
11 O Sender &MWood, ‘The Emergence of Customary International Law: Between Theory

and Practice’ in C Brölmann & Y Radi (eds), Handbook on the Theory and Practice of
International Lawmaking (Edward Elgar 2016) 133, 137–45.
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Largely, however, it is the culture of orthodoxy12 which moulds this
mindset. Orthodoxy is understood here as respect for conventional
authority (acceptance by peers). International lawyers with their largely
(but not consistently) ‘positivist’ outlook tend to exhibit three elements as
part of the culture of orthodoxy: (1) submission: international lawyers
submit to an apology of international tribunals (foremost the ICJ) as
almost unquestioned authorities; (2) realist pragmatism: the pragmatic
impetus unites with a belief in being ‘realistic’ and accommodating the
‘realities’ of international life, particularly practice – we know that prac-
tice is relevant because practice tells us that practice is relevant; (3)
problem-solving: their pragmatic bent leads naturally to a tendency to
try to solve problems, rather than analyse the law, even when they are not
authorised to ‘solve’ the problems themselves.

On this basis, Wood’s reports combine a certain (small-c) conservatism
on substantial issues, for example on international legal subjectivity,13 with
a pragmatic modus operandi. As mentioned above, the problem arises
when there is even the tacit assumption that this is the right way to cognise
or change the law – the result is an unclear cognition, an astigmatism.

2.2 Frustrated Iconoclasts

Like myself, Jean d’Aspremont has critiqued the naïveté inherent in the ILC
project, which cannot escape the theoretical problems of what he calls the
‘monolithic understanding of customary law’.14 This is obvious in manifold
ways, including the central problem of verbal practice which we have both
criticised in similar terms. His is a theoretical approach to (customary)
international law; it is heterodox in the sense that theoretical coherence is
more important to him than his arguments being in line with what is
generally accepted. However, even the briefest look at his current theory,
summarised in the 2018 book International Law as a Belief System, shows
that its radical reductivism borders on non-cognitivism and threatens to
destroy more than false assumptions. In this book, d’Aspremont argues
with some justification that much of the (orthodox) discourse about what
CIL is and how it functions – ‘the articulation of international legal

12 I have tried to outline this in a recent publication as part of international legal scholar-
ship’s ‘default positivism’: J Kammerhofer, ‘International Legal Positivist Research
Methods’ in R Deplano & N Tsagourias (eds), Research Methods in International Law:
A Handbook (Edward Elgar 2021), 95, 97–103.

13 Wood, ‘Third Report’ (n 3) [70].
14 D’Aspremont, ‘The Four Lives of Customary International Law’ (n 4) 231.
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discourses around fundamental doctrines’, as he puts it – has the hallmarks
‘of a belief system’.15 That, in turn, is characterised in the followingmanner:

[A] belief system is a set of mutually reinforcing beliefs prevalent in
a community or society that is not necessarily formalised. A belief system
thus refers to dominant interrelated attitudes of the members of
a community or society as to what they regard as true or acceptable or
as to make sense of the world. In a belief system, truth or meaning is
acquired neither by reason (rationalism) nor by experience (empiricism)
but by the deployment of certain transcendental validators that are
unjudged and unproved rationally or empirically.16

The ‘fundamental doctrines’, such as (our talking about) CIL are ‘organised
clusters of modes of legal reasoning that are constantly deployed by inter-
national lawyers when they formulate international legal claims about the
existence and extent of the rights and duties of actors’,17 which sounds
reasonable as a sociological description of the language use by international
law professionals. And indeed, on first blush, d’Aspremont seems to care-
fully guide us through the problems of this deconstructive enterprise. This
new view of customary law doctrine as part of a belief system and as a cluster
of reasoning is supposedly a ‘heuristic undertaking’ ‘with a view to raising
awareness about under-explored dimensions of international legal dis-
course’. By this method, he posits the possibility of ‘a temporary suspension
of the belief system’ and ‘a falsification of the transcendental character of the
fundamental doctrines to which international lawyers turn to generate
truth, meaning or sense in international legal discourse’.18 In more conven-
tional terms, by realising that the (dominant) way in which we talk about
international law and the widespread acceptance of certain doctrines does
not equal ‘truth’, the authority of orthodox assumptions can be questioned.
So far so good: questioning the unspoken assumptions of legal scholars is
the main task of all legal theory and I would happily count myself among
those who participate in this form of ‘radical’ critique in the word’s original
sense: pertaining to the radix, the root or foundation, of our knowledge.

Yet at this point the critique turns to iconoclasm, despite d’Aspremont’s
avowed aim of avoiding ‘apostasy’, which ‘is neither possible nor desirable’.19

Let us look at what d’Aspremont does not (wish to) talk about: international
law itself and the relationship of the doctrines/belief system to the body of

15 D’Aspremont, International Law as a Belief System (n 4) 1.
16 ibid 4–5.
17 ibid 8.
18 ibid 17–18.
19 ibid 20.
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rules/norms that is the law. The open question is as to the reason for this
reluctance, which he shares with many other postmodernist international
legal theorists. My interpretation of this peculiar state of affairs – peculiar
from my theoretical vantage point – is that for d’Aspremont, two founda-
tional beliefs strongly discourage talking about the law itself in anymeaning-
ful way: (1) a general noncognitivism; (2) a specific aversion to the ‘ruleness
of sources’.

(1) For d’Aspremont, the title of his book is enough to show the radical
reductivism of this strain of thought: it is international law that is
a belief system. Despite considerable vacillation between the possi-
bility of rules/norms and their denial, in the end, international law is
identified with and reduced to ‘law-talk’ – the way we talk about the
law is the law. The ‘existence’ in any sense of the word of inter-
national law as body of rules (as legal order) is half-negated. It
seems – although it is difficult to pinpoint in the text – that, on the
one hand, substantive rules are rules properly speaking, but on the
other hand, sometimes certain parts of the law and the law in general
is doctrine. Law is doctrine, law is a socio-psycho-linguistic phe-
nomenon, law is reducible to (a special kind of) facts and apprehen-
sible only by social-scientific methods. Even when d’Aspremont’s
approach was still closer to Hartian legal positivism, it tended to
favour reductivist, legal realist and anti-metaphysical readings of
Hart.20 With this book, this trend is strengthened and he is now
closer to the postmodernist orthodoxy in international legal theory.

(2) Denying the idea that the law regulates its own creation (i.e. sources
sensu stricto), and that sources are not themselves law unites certain
post-Hartian and postmodernist theoretical approaches with a long
tradition of state-centred thought in international legal doctrine.
Whereas the formerwould rather, as d’Aspremont does, reduce sources
to a doctrine – to teachings and tomethods of law ascertainment21 – the
latter see the source of law immediately founded in facts.22

20 J Kammerhofer, ‘International Legal Positivism’ in F Hoffmann & A Orford (eds), The
Oxford Handbook of the Theory of International Law (Oxford University Press 2016) 407,
414–25.

21 D’Aspremont, International Law as a Belief System (n 4) 55–63; see already J d’Aspremont,
Formalism and the Sources of International Law: A Theory of the Ascertainment of Legal Rules
(Oxford University Press 2011).

22 I have analysed this aspect in J Kammerhofer, ‘Sources in Legal Positivist Theories: The
Pure Theory’s Structural Analysis of the Law’ in S Besson & J d’Aspremont (eds), The
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The problems which this approach engenders are, at least potentially,
destructive not just of false orthodox narratives, but of the very idea of law.
It does not really matter that d’Aspremont asks us only for ‘a temporary
suspension’23 of the belief system. The very possibility that we can simply
suspend belief destroys the underlying concept and is probably self-
contradictory – as if we could temporarily suspend belief that half, but
not all, of the audience members are in an auditorium. Reductivism of this
sort must face up to the enormous problem that it cannot distinguish
between the belief system of doctrines about the law and the possibility
that the law itself is no more than a belief system. This idea is indeed more
than a heuristic tool to critique baseless orthodox taboos and fetishes, it is
more than ‘apostasy’; it negates the very possibility of law as something
separate from what actually happens in the physical world, its counterfac-
tual nature. ‘The argument that in the end . . . the “existence” of law “is
a matter of fact” is a negation of the very possibility of Ought. Ideals
cannot be deduced from reality alone.’24 It does not really matter that
perhaps the reductivism which d’Aspremont wishes to promote is not
anti-norm-ontic, merely epistemic. As long as the mediatisation of law by
way of beliefs and discourse is watertight, law is still reduced to facts. If we
adopt such reductivism, we are throwing the baby (the notion that ‘you
ought not to kill’ makes sense as a claim to regulate behaviour) out with
the bathwater (the true observation that many of our most cherished
doctrines have little to do with the content of the positive law). But there
is some ‘hope’ that orthodoxy’s serene pragmatism will domesticate and
ultimately frustrate this iconoclasm – as it tends to do with all theoretical
arguments, whether they are right or wrong.

3 Verbal Practice as Example

How do the two approaches deal with an issue which is not always
acknowledged as problem, but which (from a theoretical vantage point)
is far from problem-free? From a range of potential topics I have chosen
verbal practice, because it allows me to demonstrate the strengths and
weaknesses of both approaches introduced in Section 2 – but also because
it is an ideal candidate to show the fundamental problem of all CIL theory
(Section 4).

Oxford Handbook of the Sources of International Law (Oxford University Press 2017) 343,
349–51.

23 D’Aspremont, International Law as a Belief System (n 4) 17.
24 Kammerhofer, Uncertainty in International Law (n 6) 226.
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Verbal acts have become incredibly important for international law and
we have increasingly turned to texts to support our claims to the emergence,
change and destruction of customary law. That is because our world has
become more complex whereas customary law as ancient law-creation
mechanism originally based on raw actions has not. The classical contro-
versy about the role of verbal utterances as practice has abated and it is
virtually universally admitted that statements can be state practice.25 In
customary international humanitarian law, for example, reliance on verbal
practice has far eclipsed ‘battlefield practice’ – take the ICRC study’s almost
exclusive use of verbal emanations such as manuals as example for this
trend. For example, the ‘Practice’ section for the principle of distinction
contains a vast amount of material. As far as I can tell, all of these are
statements and not a single instance of battlefield practice is mentioned;26

for example under ‘Other National Practice’, the study quotes the following
‘“[i]t is the opinio juris of the United States that . . . a distinction must be
made”’ – opinio juris is thus made practice. The entire project seems to be
aimed at reporting statements, rather than acts.
The pragmatic temperament of colleagues has meant that they are

unwilling to exclude any factor that might possibly be useful. Accordingly,
verbal acts are now universally recognised, including by Wood. He is
dismissive of those who problematise the use of statements; those
‘views . . . are too restrictive. Accepting such views could also be seen as
encouraging confrontation and, in some cases, even the use of force.’27 That
is a strongly emotive argument – you better accept verbal practice orwemay
end up at war – but in terms of a dispassionate legal argument it cannot
convince. Yet orthodoxy’s pragmatic impetus pushes Wood and the ILC to
focus on the fact of widespread acceptance by peers:28 “it is now generally
accepted that verbal conduct . . . may also count as practice.”29 The only
substantive argument is negative; Wood quotes Mark Villiger’s 1997mono-
graph, which contains the following argument: ‘the term “practice” . . . is
general enough . . . to cover any act or behaviour . . . it is not made entirely

25 N Petersen, ‘Customary Law Without Custom? Rules, Principles, and the Role of State
Practice in International Norm Creation’ (2007) 32 AmUInt’l LRev 275, 278.

26 ICRC, ‘Practice Relating to Rule 1 The Principle of Distinction between Civilians and
Combatants ’ (ICRC Customary IHL Database , 2005) sect A <https://ihl-
databases.icrc.org/customary-ihl/eng/docs/v2_rul_rule1> accessed 1 March 2021.

27 Wood, ‘Second Report’ (n 3) [37].
28 Which, in turn, is the decisive element of the ‘culture of orthodoxy’ that characterises

orthodox (positivist) international legal scholarship (and practice): Kammerhofer (n 12)
97–101.

29 ILC Report (n 3) Conclusion 6, Commentary 2 [66].
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clear in what respect verbal acts originating from a State would be lacking’.30

Neither argument is particularly strong. Why, on the one hand, should
general acceptance by peers be a decisive factor in the creation or cognition
of law? Cognition is not a matter for plebiscites; scholarship is not
a dictatorship of the majority. This argument has pragmatic value – it is
difficult to argue against it, certainly – but is weak in terms of scholarship.
On the other hand, a whole school of thought in the classical debate on
verbal practice has made it its business to set out what, exactly, this form of
practice is ‘lacking’; we are, I think, not really confronted by a dearth of
argument against verbal practice.

And, indeed, there are two (partially overlapping) avenues to problem-
atising verbal practice: one is doctrinal and another theoretical.
D’Aspremont’s critique is, I submit, rather on the doctrinal than the theor-
etical side. When he argues that ‘the International Law Commission’s
formal acceptance that practice and opinio juris can be extracted from the
very same acts collapses the distinction between the two tests’,31 I would
argue that he is more concerned with a question of language-use, whereby
we do not keep apart the two elements and the evidence for them. As
I argued in my 2004 article (and as is obvious by the ICRC counting
a clear instance of opinio juris as practice), the word ‘practice’ seems to
lead a double life.32 Villiger, in another section of themonographmentioned
above, gives us an indication of this double meaning. When he argues that
those denying the validity of verbal acts ‘cannot support their views on State
practice with State practice’,33 a critical reading would see him commit
a circular argument; on a more charitable reading, however, it is obvious
that the two meanings of ‘state practice’ differ markedly.

The most common use of the word ‘state practice’ is wide. Discussing
the special problem of treaties as state practice, Villiger notes that ‘the
acceptance of a convention[’s] . . . significance as State practice, namely as
an expression of opinio juris, is lessened for three reasons’.34 Quoting
another classical author, Michael Akehurst puts it to us that ‘State
practice means any act or statement by a State from which views about

30 ME Villiger, Customary International Law and Treaties: A Manual on the Theory and
Practice of the Interrelation of Sources (2nd ed, Kluwer Law International 1997) 21, cited
by Wood, ‘Second Report’ (n 3) [37].

31 D’Aspremont, ‘The Four Lives of Customary International Law’ (n 4) 249.
32 Kammerhofer, ‘Uncertainty in the Formal Sources of International Law’ (n 6) 525–30;

Kammerhofer, Uncertainty in International Law (n 6) 62–70.
33 Villiger (n 30) 19–20.
34 ibid 27.
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customary law can be inferred’.35 We can see that state practice on this
reading can express opinio juris; it can be the basis for inferences to what
states believe to be the state of customary law. I believe that there is
a conceptual (but still doctrinal) case to be made that we need to distin-
guish between evidences/proofs of custom-forming elements and the
elements themselves. Critics are certainly right that this commingling
almost inevitably leads to problems. I join d’Aspremont, however, in
arguing that – on this level – the problem is more practical and more
a question of internal incoherence of the orthodox position:

[T]he Special Rapporteur, while showing some awareness for the problem of
double counting, had no qualms defending the idea that practice and opinio
juris could be extracted from the very same acts. . . . it must be emphasized
how difficult it is to reconcile the claim made in Conclusion 3 that each of
the two elements must be verified separately with the explicit possibility that
practice and opinio juris may be extracted from the same acts.36

As pragmatic argument, however, this line of critique is liable to be
rebuffed by equally pragmatic assurances that in practice this does not
matter and will not be problematic: ‘distinctions between “constitutive
acts” and “evidence of constitutive acts” . . . are artificial and arbitrary
because one may disguise the other’.37 Wood’s equivocating between his
insistence on the separation of the two elements and his willingness, to
admit ‘state practice’ as evidence of opinio juris38 is borne of that prag-
matic impulse. Nothing would be easier than to give in to the idea that we
could just ‘take some scholars’ use of the term “state practice” with
a pinch of salt’.39 This ‘state practice’, as it were, is merely a slightly
inaccurate use of the word, given that ‘state practice’ is also the technical
term for the objective element of customary law creation. ‘State practice
and opinio jurismay be categorically different things, but wemay look for
proof of either element in the same place’40 – problem solved.

However, these pragmatic manoeuvres hide the real theoretical problem
which only the second avenue of critique is able to clarify. Neither the

35 M Akehurst, ‘Custom as a Source of International Law’ (1975) 47 BYBIL 1, 53(emphasis
added).

36 D’Aspremont, ‘The Four Lives of Customary International Law’ (n 4) 250, 252.
37 K Zemanek, ‘What Is State Practice and Who Makes It?’ in U Beyerlin et al (eds), Recht

zwischen Umbruch und Bewahrung: Völkerrecht, Europarecht, Staatsrecht: Festschrift für
Rudolf Bernhardt (Springer 1995) 289, 292.

38 Wood, ‘Second Report’ (n 3) [38].
39 Kammerhofer, Uncertainty in International Law (n 6) 69.
40 ibid 68.
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orthodox international lawyer nor the ‘international law as argumentative
practice’ theory espoused by d’Aspremont and others – the ‘post-
ontological . . . mindset’41 – are likely to be able to distil the fundamental
legal theoretical problem of verbal practice. The classical canon of generalist
international legal writings is once more on point. I still42 believe that Karol
Wolfke’s argument expresses the true theoretical problem of verbal practice,
whether or not a theoretical, rather than doctrinal argument was intended.
For him, admitting verbal practice ‘neglects the very essence of every kind
of custom, which for centuries has been based upon material deeds and not
words. . . . customs arise from acts of conduct and not from promises of
such acts’.43 Wolfke is correct: the utterance ‘I will do x’ does not mean
physically doing ‘x’: ‘repeated verbal acts . . . can give rise to international
customs, but only to customs of making such declarations, etc., and not to
customs of the conduct described in the content of the verbal acts’.44

The theoretical basis for Wolfke’s argument is that at least in the civil
tradition of customary law, despite just about everything being contentious
about this source, one thing is reasonably clear: customary law must be
based on customs. Customs, usus, actus frequens,45 in turn must be an
observance of the budding prescription or exercise of the budding right.
Without the manifestation in a behavioural regularity of what will become
binding, there can be no usage; without usage, the law-making of unwritten
laws is not customary law. Customary law must be about customs. It is
predicated on customs being or becoming obligatory. Only the behaviour
that is (or is to become) the content of the norm – the ‘practical exercise of
the legal rule’46 – can serve as the objective element. Only doing or abstain-
ing from ‘x’ can count as usus for a customary norm which prescribes ‘x’.
Talking about doing/abstaining from ‘x’, in contrast, can be content forming
only for a norm which prescribes talking. For norms which specify actual

41 D’Aspremont, ‘The Idea of “Rules” in the Sources of International Law’ (2014) 84 BYBIL
103, 109.

42 Kammerhofer, ‘Uncertainty in the Formal Sources of International Law’ (n 6) 527–28;
Kammerhofer, Uncertainty in International Law (n 6) 65–66.

43 K Wolfke, Custom in Present International Law (2nd ed, Martinus Nijhoff 1993) 42.
44 ibid 42.
45 ‘dicitur enim consuetudo, quia in communi est usu . . . quomodo autem esse potest in usu

communi sine actuum frequentia.’ ‘for “custom” is so called because . . . it is usage in
common. But how can it be common usage except through a repetition of actions?’
F Suárez, ‘De legibus ac Deo legislatore’ (first published 1612) in GL Williams, A Brown,
J Waldron & H Davis (trs), Selections from Three Works of Francisco Suarez – Vol 2
(Clarendon Press 1944) 529–30, lib 7 cap 10, sect 1.

46 ‘Das Erfordernis der praktischen Uebung des Rechtssatzes’ S Brie, Die Lehre vom
Gewohnheitsrecht: Eine historisch-dogmatische Untersuchung (Marcus 1899) 12.
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behaviour, none but actual behaviour will do as usus. With respect to state
practice, the prohibition of torture is not constituted by states saying that
they will not torture, only by the actual omission of torture. Customary law
is a primitive form of law-making and cannot do all we ask of it in modern
international legal debate.

The force of this argument is not undermined by the theory of speech
acts.47 Sometimes, speech can be more than descriptive: ‘I name this ship
“Queen Victoria”’ or ‘I now pronounce you man and wife.’ One could
therefore argue that verbal state practice is largely composed of such
acts – the content, rather than the fact of uttering, is determinative. In
certain cases, this may be true: it is conceivable that there are customary
norms whose usus is a series of speech acts. However, not all speech is
speech acts and this supplanting cannot happen for all, or indeed, for most
legal rules. For example, ‘I am putting a chicken in the oven to be roasted’ is
not a speech act; what is more, the chicken will firmly remain on the kitchen
counter once I have uttered the sentence. The putting of the chicken into the
oven can only happen in the real world; only when I have physically moved
the chicken from the kitchen counter to the oven will the sentence be true.
The same applies a fortiori to the usus with respect to customary norm-
creation: uttering the words: ‘we are not torturing’ is not a speech act, but
a (possibly accurate) description of the behaviour by state organs. It is not
the actual omission of torture and – even if we accept the theory of
performative utterances – cannot replace it as usus/actus frequens in the
process of custom-formation for a norm regulating actual behaviour, as the
prohibition of torture is.

However, this argument is predicated on customary (international) law
being a type of norm that has two essential criteria: (1) the creation of
customary norms requires a repetition of behaviour; (2) this behavioural
regularity – the sum-total of behaviours attributed to the law-creation
process – is the content of the prescription (Tatbestand) of the norm. Yet
how do we know that this is the legally correct predicate? The concept of
customary (international) law is not unitary, as d’Aspremont points out for
international legal doctrine.48 There are strong currents, fromRoman law all
the way to the drafting of the Permanent Court of International Justice
(PCIJ) Statute in 1920, of a different basis for customary law: ‘acts . . . of
a specific kind were . . . considered as custom-creative . . . only, because

47 For example JR Searle, Speech Acts: An Essay in the Philosophy of Language (Cambridge
University Press 1969).

48 D’Aspremont, ‘The Four Lives of Customary International Law’ (n 4).
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these acts evidenced the consensus tacitus in an adequate form’,49 writes
Siegfried Brie; the PCIJ/International Court of Justice (ICJ) Statute speaks of
‘a general practice accepted as law’. There are, however, also strong indica-
tions that over the course of the development of western (particularly civil)
law, usus understood as behaviour which forms the content has been
regarded as essential for the very idea of customary norms. Yet, even if we
ignore countervailing arguments made over the course of the more than
1,500 years of our debating customary law, the legal-structural question
remains: why is this the correct (or incorrect) reading of what customary
(international) law is? On this level, we cannot effectively counter the
orthodox insistence that verbal practice is part of state practice because it
is accepted by all those who matter with the essentialist argument that
customary law is necessarily shaped in a specific manner which conflicts
with the majority opinion. That would mean succumbing to a metaphysical
realism. If we do not wish to absolutise and reify concepts such as this, we
must at least admit that this source of law could be different. Bin Cheng’s
proposal to rename customary international law to ‘general international
law’ once he eliminates practice from the conditions for law-creation, is
consistent.50 Whether CIL is different, however, is a question for the meta-
meta law (Section 4).

4 Source-Creating International Law?

4.1 Law-Identification versus Law-Making

Therefore, as mentioned above, I strongly believe that on a truly legal-
scholarly (rather than pragmatic) perspective, the real problem is the
exact content of those rules which regulate the creation of CIL. Yet,
instead of tackling it head-on, recent writings on CIL, the ILC project
among them, engage in what looks to me like an exercise in avoidance:
they speak of customary law ‘identification’ or ‘ascertainment’. Law-
creation, not to mention the law of law-creation, is not discussed. This
is understandable, given the widespread feeling among international
lawyers that attempts at solving the problems of customary law have
been unsuccessful, also given their resignation that they can ever be

49 Handlungen . . . von einer gewissen Beschaffenheit galten . . . als erforderlich für Bildung
eines Gewohnheitsrechts . . . nur deshalb, weil in ihnen der für Entstehung eines
Gewohnheitsrechts erforderliche consensus tacitus in geeigneter Weise sich bekunde. Brie,
Die Lehre vom Gewohnheitsrecht (n 46) 142.

50 B Cheng, ‘Custom: The Future of General State Practice in a Divided World’ in
RStJ Macdonald & DM Johnston (eds), The Structure and Process of International Law:
Essays in Legal Philosophy Doctrine and Theory (Martinus Nijhoff 1983) 513, 548.
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solved. Focusing on law-identification may seem like a legitimate alter-
native, particularly on the basis of the success of anti-metaphysical,
radically reductivist and non-cognitivist Anglo-Saxon (legal) philosophy;
d’Aspremont’s ‘post-ontological . . . mindset’.51

Take the ILC project. The 2018 ILC Conclusions open with the bold
statement that they ‘concern the way in which the existence and content of
rules of CIL are to be determined’;52 the commentary explains that the
conclusions ‘concern the methodology for identifying rules of CIL, seeking
to ‘offer practical guidance’ regarding this determination, which, in turn,
means that ‘a structured and careful process of legal analysis and evaluation
is required to ensure that a rule of customary international law is properly
identified’.53 For the ILC, the objective and subjective elements, state practice
and opinio iuris, respectively, are identification elements: ‘to identify the
existence and content of a rule of customary international law each of the
two constituent elements must be found to be present’: ‘practice and accept-
ance as law (opinio juris) together supply the information necessary for
the identification of customary international law’.54 The ILC conclusions
explicitly do not wish to address law-creation, which is seen as different
from law-identification: ‘Dealing as they do with the identification of rules of
customary international law, the draft conclusions do not address, directly,
the processes by which customary international law develops over time.’ Yet
the ILC seems to distance itself from law-creation properly (ie legally)
speaking even in its disavowal. The ‘consideration of the processes by
which [customary international law] has developed’, the ‘formation of
rules’55 which the ILC does not want to look at, seems to be one of the social
or socio-psychological forces at play in physical reality, matters usually
studied by legal sociologists, rather than legal scholars sensu stricto.

This raises a number of issues concerning both internal coherence and
external justification. I have italicised a number of phrases in the previous
paragraph to indicate some of the issues, for example the incoherence of
arguing that it is a methodology, yet that we should follow them not merely
to ensure proper ‘identification’ or ‘determination’ (a sort of ‘correct cogni-
tion’), but also qua rules to be followed: ‘as in any legal system, theremust in
public international law be rules for identifying the sources of the law’.56

51 D’Aspremont, ‘The Idea of “Rules” in the Sources of International Law’ (n 41) 109.
52 ILC Report (n 3) Conclusion 1 [65] (emphasis added).
53 ILC Report (n 3) General commentary 2 [66] (emphasis added).
54 ibid Conclusion 3, Commentary 6 [66] (emphasis added).
55 ibid Conclusion 1, Commentary 5 [66].
56 Wood, ‘First Report’ (n 3) [38] (emphasis added).
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This seems to be belied by the project’s aim of (merely) providing ‘practical
guidance’ to law-appliers. While the ILC’s pragmatic impetus may excuse
some of this theoretical imprecision, d’Aspremont’s taking-on-board of this
preference is particularly problematic. Discussing the ILC project in a recent
paper, he harks back to an understanding of sources he had held earlier –
before his recent sceptical turn – of the ‘sources’ as ‘law-ascertainment’.57 In
International Law as a Belief System, he mentions ‘the establishment of two
distinct facts, that is, practice and opinio juris (acceptance as law)’which are
‘the dominant modes of legal reasoning to determine the existence and
content of a rule of customary international law’58 – determine the existence,
not create. Law-creation is thus robbed of its legal character, harking back to
old, yet still popular ideas of the sources of law as not themselves law.59

This sustained privileging of the law-cognising over the law-creative
function has wide theoretical implications. If the ‘state practice plus
opinio juris’ formula is merely, but necessarily, the only legitimate
method for determining the existence and content of CIL, is it not
peculiar that this process is so rigid, formal and so much like a form of
law-creation? Is it not much more likely that a whole range of (epistemic)
‘methods’, which may not have much to do with the two elements, allow
us to cognise whether CIL exists and how it is shaped? Is it not much
more likely (and does it not accord better with the mainstream under-
standing of customary law) that state practice and opinio juris are the two
elements of law-creation – the two conditions which international law
prescribes for the creation of norms of the type ‘customary international
law’ – rather than ‘mere’ law-ascertainment or law-identification?

How likely is it that state practice and opinio juris are purely of epistemic
interest, rather than factors of law-creation? On that view, state practice and
opinio juris would be the microscope with which we can observe cell
division, not the cell division itself. If we assume that state practice and
opinio juris are mere epistemic tools, how does CIL come about, then? Do
we not need customs and a belief or consent to be bound? Even on the
epistemic level, would it not be much more sensible to argue that the
cognition of CIL involves, as I put it in earlier writings, ‘a re-creation of its
genesis’,60 that is, an analysis of the various instances of state practice and
opinio juris, precisely because these two elements are legally required to
create CIL? If this were a debate about domestic legislation, nobody would

57 D’Aspremont, ‘The Four Lives of Customary International Law’ (n 4) 254.
58 D’Aspremont, International Law as a Belief System (n 4) 88.
59 Kammerhofer (n 22) 349–50.
60 Kammerhofer, Uncertainty in International Law (n 6) 60.
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be tempted to ascribe the label ‘means of law-identification’ to the approval
of the bill by theHouses of Parliament or to the sanction by the head of state.

Neither the ILC nor d’Aspremont tell us what, exactly, this ‘identifica-
tion’, ‘determination’ or ‘ascertainment’ is. Are they properly part of the
cognitive faculties – epistemic processes of law-cognition? How can they
then be rule-governed? Probably a similar shift in meaning has taken
place as for what I have called ‘interpretationB’ – a process preparatory to
application, to be performed by organs, guided by rules somehow inher-
ent to the legal order, but utterly muddled by confounding it with real
cognitive processes (interpretationA). In our case, we would get custom-
identificationA versus custom-identificationB. Probably also, the idea of
‘rules’ of custom-identification is as misguided as the idea of rules of
interpretation which can somehow determine the hermeneutic process.61

4.2 The Problem of Source-Law (Meta-meta Law)

Law-identification is important, but it cannot be part of the law. I believe
that the whole debate is either a conscious strategy to avoid tackling the
problems of law-creation without a written constitution (as a form of
avoidance behaviour) or a subconscious category mistake. Figure 1.1
illustrates the different levels which many confound, partly because it is
more convenient to do so, partly because of a genuine belief in the post-
ontological and anti-metaphysical mindset. As argued in Section 2.2: in
order to be able to see law as counterfactual and in order to be able to
speak of ‘you ought to do/abstain from doing “x”’ in any meaningful
sense, law (norms) cannot be reducible to facts, whether linguistic, factual
or psychological. We cannot supplant law and law-making for ascertain-
ment, for linguistic practices and for an analysis of the way we talk about
the law – as much as we need to talk about these issues as well. If we follow
this reductivist path, the whole idea of rules becomes precarious. What is
left of law as standard setter if all we can do is look at linguistic practices?

On a non-reductivist reading, then, there are at least three levels of legal-
scholarly discussion: (1) legal scholarship analyses (cognises) which norms
are valid, particularly (1a) empowerment norms, that is ‘source law’.62 (2) It
may be possible to speak of a separate discussion about law-identification
where the various proofs or evidences for the validity of various norms

61 See J Kammerhofer, ‘Taking the Rules of Interpretation Seriously, but not Literally?
A Theoretical Reconstruction of Orthodox Dogma’ (2017) 86 NordJIntlL 125.

62 Kammerhofer (n 22) 346–49.
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(particularly empowerment norms) are discussed. This is unlikely, how-
ever, because this pragmatic issue will probably be subsumed under (1) or
(3). (3) Legal methodology, then, discusses the (proper) methods which
legal scholarship may use/uses in order to correctly cognise the law.63

In contrast, Figure 1.2 shows the different ‘levels’ of the law itself – the
hierarchy of empowerment norms (‘sources’) and law created under it.64

This is the object of cognition for legal scholarship as ‘structural analysis’65

of legal orders (level (1) above). ‘The legal order is not a systemof coordinate
legal norms existing alongside each other, but a hierarchical ordering of
various strata of legal norms,’ writes Hans Kelsen. For him, ‘a norm which

How/using which methods are scholars able
to correctly cognise the law?

(3) Methodology of law-cognition

Which evidences/proofs can help us to
correctly identify valid (empowerment) norms?

(2) Law-identification

Which norms are valid in (international)
law?

What are the requirements in law
for law-creation?

(1) Analysis of substantive norms

(1a) Analysis of empowerment norms

?

?

?

?

proof?

Figure 1.1 Levels of discussion.

63 Kammerhofer (n 12) 95–6.
64 Kammerhofer (n 22) 346–49.
65 H Kelsen, General Theory of Law and State (Harvard University Press 1945) xiv.
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has been created according to the terms of another norm derives its validity
from that latter norm’,66 ‘validity’ being the specific form of existence for
norms/law. Also, however, such a derivation is necessary: ‘a norm [is] valid,
if and when it was created in a certain fashion determined by another
norm’,67 because we need to keep apart the norms (Ought) as claims to
determine human behaviour from ‘mere’ reality.

The structure of international law might approximate that given in
Figure 1.2:

‘meta-meta
law’

‘meta law’

substantive
law

HFC

CUIL

GPL …

…

ITL

opinio iuris

uti possidetis

state practice

territoriality principle

non-intervention

self-determination

innocent passage

Figure 1.2 Levels of the law.68

66 ‘Die Rechtsordnung ist nicht ein System von gleichgeordneten, nebeneinanderstehenden
Rechtsnormen, sondern ein Stufenbau verschiedener Schichten von Rechtsnormen . . . die
Geltung einer Norm, die gemäß einer anderen Norm erzeugt wurde, auf dieser anderen
Norm beruht’ H Kelsen, Reine Rechtslehre (2nd edn, Deuticke 1960) 228.

67 ‘eine Norm [gilt] darum . . ., weil und sofern sie auf eine bestimmte, das heißt durch eine
andere Norm bestimmte Weise erzeugt wurde’ Kelsen, Reine Rechtslehre (n 66) 228.

68 Legend: HFC = historically first constitution; CUIL = customary international law; ITL =
international treaty law; GPL = general principles of law.
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– The level of substantive norms contains a number of CIL norms, like uti
possidetis or the right to innocent passage, but also a multitude of
‘cousins’ from other sources, such as the treaty norms like the prohibition
on the threat or use of force in Article 2(4) UNCharter or the prohibition
of expropriation in Article 13(1) Energy Charter Treaty 1994.

– The meta-law contains a number of ‘sources’: the empowerment norms
to create substantive norms. One such (complex) norm for CIL must be
part of international legal order for substantive customary law norms to
be able to ‘exist’, that is: be valid. On the traditional reading, then, this
empowerment norm prescribes two conditions – state practice and
opinio juris – to be fulfilled in order for a customary norm to be created.

– If customary and treaty law as well as general principles are to be
equals, yet if all of international law is to be one legal order, a further
norm is required, since creation according to the same empowerment
norm constitutes unity among a multitude of norms.69 This could be
what Kelsen calls ‘historically first constitution’ (historisch erste
Verfassung):70 the hierarchically highest positive norm of a positive
normative order. It is what I have called ‘meta-meta law’,71 the legal
determinant for which sources the international legal order contains.

The distinction between these levels is crucial, as our arguments about
the content of the empowerment norm for CIL can only be grounded on
this level. In other words, if author A were to argue that state practice is
not a required element for the creation of CIL and that this is the case
because many morally valuable (proposed) norms would not exist
otherwise,72 A must fail. A could succeed only if they could prove that
the meta-law for custom-creation is shaped that way. A’s arguments
regarding the meta-law, in turn, depend on the shape of meta-meta
law: A’s claim that customary international law-making does not require
state practice is true if the meta-law is shaped that way; the meta-law is
shaped that way if it has been created according to the meta-meta law.

On a truly legal-theoretical perspective, the solution must lie within
the law, as law regulates its own creation. The coming-about of CIL is and
has to be based on law. Hence, we must find that meta-law, the law on

69 Kelsen, Reine Rechtslehre (n 66) 228.
70 H Kelsen, Principles of International Law (Rinehart 1952) 411.
71 For example Kammerhofer ‘Uncertainty in the Formal Sources of International Law’ (n 6)

549; Kammerhofer, Uncertainty in International Law (n 6) 231–37.
72 See for example BD Lepard, Customary International Law: A New Theory with Practical

Applications (Cambridge University Press 2010).
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customary international law-making. Yet the tragedy which I have fre-
quently decried is that while we must proceed in this manner in order to
generate legal-scholarly knowledge, we cannot do so. Those ‘empowered
to will the highest echelons of international law . . . are unlikely to ever
have’73 created meta-meta law. There are also limits to what we can say
about international law at this high level. Our epistemological horizon is
too limited to answer this question with more than a presumption. As
long as we are presupposing, we could presuppose any ‘method’ to create
customary law, even an absurd one. Whatever the case, our knowledge of
the content of meta law suffers, because there is little we can do to
improve our knowledge of the historically first constitution.

What will never do is to say that this justifies basing our arguments (eg
on whether state practice is required) on considerations of pragmatic
expediency, political legitimacy or moral necessity: even if there were no
meta-meta law (and CIL were to be its own legal order with the
Grundnorm: consuetudines sunt servanda), arguments of this type
would still be based on a category mistake. What will also not do is the
ILC’s ‘optimistic’ approach: the attempt to trivialise and minimise the
problems of CIL by maximising the leverage of the most widely accepted
positions. This is combined with the acceptance of the factual influence of
the orthodox position, foremost the ICJ’s jurisprudence constante. When
asked what the ‘rules for identifying the sources of the law’ are, Wood’s
answer is this: ‘These can be found . . . by examining in particular how
States and courts set about the task of identifying the law.’74 While Wood
uses the word ‘identifying’, rather than ‘creating’, identification supplants
creation in the ILC project (Sections 2.1 and 4.1).

4.3 Approximately Plausible Empowerment Norm

As mentioned above, this is the point where my analysis usually ends: little
more can be said, from a legal-theoretical point of view. We cannot know
more; those who purport to do so base their arguments on ineligible
grounds. In this, we must face a particular problem for the international
legal order which permeates all normative orders: how to proceed when the
law is ‘sparse’? In other words, what is the ‘default’ position when there is
little in theway of (proven or provable) law?This questionmay look a lot like

73 Kammerhofer, ‘Uncertainty in the Formal Sources of International Law’ (n 6) 550;
Kammerhofer, Uncertainty in International Law (n 6) 239.

74 Wood, ‘First Report’ (n 3) [38] (emphasis added).
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a burden of proof in the strict sense (ie which of the parties to a judicial
procedure has the burden for specific arguments), but it is not. The default
position question may or may not arise in judicial proceedings, but it is
found on a different level than the standards of proof required by the
procedural law for a particular tribunal. It is connected, in a contingent
way, to the scholarly ‘burdenof proof’, a burden of proof in a verywide sense:
what does scholarship have to do in order for its arguments to satisfy the
requirement of generating knowledge about the law? For example, scholar-
ship usually does not have to prove a contention that a proposed norm is not
valid (although there may be situations where it does); if a scholar claims,
however, that ‘x’ is a normof, say, CIL, this needs to be proven to be accepted
as a ‘true’ legal-scholarly statement, rather than wishful thinking.

The default position questionmay also remind us of the ‘residual negative
principle’ and the (in)famous dictum in Lotus that ‘[r]estrictions upon the
independence of States cannot . . . be presumed’.75 The voluntarist straw-
man which has dominated much of international legal scholarly discussion
of this passage is, I believe,mistakenly applied to it and another reading of the
dictum is better-aligned with legal theory:76 ‘“Restrictions” are only applic-
able if they are positive law of the normative system “international law”. If
there is no law, there is no law.’77 Under that reading, the non-validity of
norms is the default; it thus provides a partial answer to the question.

If we cannot prove the content of an empowerment norm for CIL, yet
arguendo proceed from the presumption that ‘customary international law’
exists and that there is such an empowerment norm, what would be the
‘default’ position? In a 1970 book, Herbert Günther mentions that he would
proceed on the basis of ‘the assumption that custom . . . has the power to
create law’:78

If the norm empowering customary international law as source is thus
called a ‘hypothesis’ or ‘postulate’, it is done only in the sense that this is
conditional upon our being correct in that certain acts can create an
Ought. The presumptive validity of particular norms of customary inter-
national law, derived as it is from the constituting norm [the source], is
thus hypothetical as well: it is only possible to cognise a particular norm of

75 SS ‘Lotus’ (France v Turkey) (Judgment) [1927] PCIJ Series A 10, 18.
76 Kammerhofer (n 20) 412–13.
77 J Kammerhofer, ‘Gaps, the Nuclear Weapons Advisory Opinion and the Structure of

International Legal Argument between Theory and Practice’ (2010) 80 BYBIL 333, 343.
78 ‘die Annahme, daß die Gewohnheit . . . rechtserzeugende Kraft besitzt’ H Günther, Zur

Entstehung von Völkergewohnheitsrecht (Duncker & Humblot 1970) 87.
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customary international law as valid if the hierarchically higher norm on
law-creation is seen as law and as norm.79

This solution sounds quite Kelsenian. There would be a Grundnorm with
the content: consuetudines sunt servanda80 for a small legal order, com-
prising CIL (and potential subordinate sources) only, but not inter-
national law as a whole. This is also very close to my proposal ‘to
incorporate all conditions for the creation of . . . customary law . . . into
the postulated Grundnorm of . . . customary international law’. However,
as I argued then, this cannot work, because theGrundnorm ‘cannot create
what is not already positive. It only gives validity as existence as Ought’.81

I propose a much weaker heuristic tool, which I will call the
Approximately Plausible Empowerment Norm (AppPEN). If we assume
(a) that international law contains a positive empowerment norm for
‘customary international law’ and if we assume (b) that the ‘formal source’
thereby constituted includes a creation mode of the customary type, then
certain arguments/forms of regulation are made more plausible and certain
others are less plausible. This is informed legal-theoretical speculation that
the international legal order is shaped that way, not abstract deductive proof.
However, there are degrees of plausibility, because the possible structure of
normative orders and the idea of law as norms (Ought) is not completely
arbitrary and because we can in some cases see constructs not based on
logical fallacies as more plausible than those who celebrate inconsistency.
Yet this idea is not orthodoxmajority following: constructs (such as the two-
element theory) are not part of AppPENbecause they arewidely accepted by
peers, but because they are more plausible than single-element theories.
AppPEN is thus much weaker than ‘ordinary’ legal-scholarly proof of the
validity (vel non) of a specific norm, but it may be the best we can hope for,

79 Wenn danach die das Völkergewohnheitsrecht einsetzende Norm als
‘Hypothese’ oder ‘Postulat’ bezeichnet wird, dann nur in eben diesem
Sinne als bedingt durch die Richtigkeit der Entscheidung zugunsten der Soll-
Geltung bestimmter Akte. In demselben Maße hypothetisch ist dann die
Ableitung des angenommenen Sollens der Völkergewohnheitsrechtsnorm
aus der sie konstituierenden Regel: Hat man sich dafür entschieden, eine
Norm des Völkergewohnheitsrechts als verbindlich zu betrachten, dann ist
dies nur möglich, wenn man zugleich die Rechtseigenschaft der ihr
übergeordneten Kreationsnorm und überhaupt deren Normqualität
anerkennt.

Günther, Zur Entstehung von Völkergewohnheitsrecht (n 78) 100.
80 See Kelsen (n 70) 418.
81 Kammerhofer, Uncertainty in International Law (n 6) 238.
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given our poor epistemic position vis-à-vis the highest echelons of the
international legal order.

A few examples for this positive and negative plausibility might show
how AppPEN would operate:

– It is more likely that CIL is based on customs – repetition of behaviour –
than not. It is trivially true that an empowerment norm (‘formal
source’) could prescribe norm-creation without requiring regular
behaviour as basis, for example domestic legislation. However,
whether or not we now propose renaming it,82 it is more likely that
a source called ‘customary’ law is based on customs than not, particu-
larly since the more than 1,500 years of debate have been reasonably
consistent on this point.

– It is more likely that CIL is its own legal order than part of a complex
hierarchically ordered international legal system. If we cannot prove
meta-meta norms incorporating CIL, international treaty law, general
principles etc. as part of one legal order, it is more likely that no such
norm is valid. Hence, ‘international law’ may refer to a family of legal
orders, rather than to one.83

– It is more likely that there is one source ‘customary international law’
than a whole range of sources. It is possible that a number of empower-
ment norms is valid which allow for the creation of a whole range of
non-treaty international law. Alfred Verdross proposes a variation on
this scheme in a 1969 article: ‘It is impossible to found all unwritten
norms of international law on the same basis of validity’; ‘yet, it is likely
that there is some truth in all theories’84 of how CIL is created. Hence,
he argues to accept all those procedures which usually succeed in
creating CIL. The theoretical basis for this argument is flawed – we
cannot know that CIL has been created unless we know the law on
creation, which is exactly what we set out to find. Yet it is also unlikely
in terms of Occam’s razor: the creation of one empowerment norm is
incredibly difficult, see the endless debates about customary inter-
national law-making; it is less likely that a whole plethora of such

82 Cheng (n 50) 548.
83 Kammerhofer, ‘Uncertainty in the Formal Sources of International Law’ (n 6) 549–50;

Kammerhofer, Uncertainty in International Law (n 6) 237–38.
84 ‘Es ist unmöglich, alle ungeschriebenen Normen des VR auf denselben Geltungsgrund

zurückzuführen’ ‘es aber wahrscheinlich ist, daß in jeder der verschiedenen Theorien ein
richtiger Kern steckt’ A Verdross, ‘Entstehungsweisen und Geltungsgrund des universel-
len völkerrechtlichen Gewohnheitsrechts’ (1969) 29 Zeitschrift für ausländisches
öffentliches Recht und Völkerrecht 635, 649, 636.
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norms is valid, rather than one (or even none), particularly given that
we have traditionally discussed only one.

5 Conclusion

I have only given a first impression of what AppPEN is and how it could
be used. In particular, I foresee two types of use. The first is pragmatic,
similar to the idea behind the ILC project: it allows those who have little
time to study the various theories of and approaches to CIL and inter-
national legal theory – like judges of domestic and international courts
and tribunals – to circumnavigate some of the problems by weeding out
implausible and selecting plausible theories. The second, however, is
legal-scholarly: doctrinal (international) legal scholarship cannot always
question all its foundations and will have to make a number of assump-
tions. AppPEN helps to select those which are more plausible. Neither
practitioners nor doctrinal scholars are, however, best served by the
orthodox modus operandi visible in the ILC report. If, for example,
a widely held argument is based on a contradictio in adiecto, the fact of
the acceptance by peers cannot be better than an approach which con-
sciously avoids solutions which are logically flawed or which are based on
an incoherent legal theoretical stance. Legal theory’s goal is not to
provide a balanced theory, that is, a theory likely to be most widely
accepted by international lawyers, because this implies that truth is to
be found in compromise and majorities. Rather, it is meant to be consist-
ent and consistently legal, a theory which takes the positive law seriously,
yet shows where the law ends, where arguments are self-contradictory
and where pragmatism becomes a fetish.

If we do not wish to operate on such a provisional basis, however, the
most consistent course of action is to learn to live with much less CIL
than we are used to imagining. At the very least we must acknowledge
that customary law is a primitive mode of law-creation: we can do much
less than we commonly assume. Customary law cannot be international
law’s ‘saviour’ or its ‘future’ – the Zeitgeist will never walk where it
can run.
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