Introduction

1.1 Resolution of Shareholder Disputes in a Small
Private Company

The majority of companies registered in the Hong Kong Company
Registry are, in fact, closely held corporations whose shares are not pub-
licly traded.! Clearly, these small quasi-partnership types of private lim-
ited companies are playing an important role in the Hong Kong economy,
as about 60 per cent of the Hong Kong population is employed by these
entities.? Although the strength of personal and/or family ties offers real
benefits for shareholders to work closely together in a privately owned
business, minority shareholders in particular are vulnerable to the oppor-
tunistic conduct of majority shareholders. Therefore, minority shareholder
disputes are of concern primarily to private companies with management
ownership concentrated in the hands of a small group of family members.

In general, the family business model can be viewed as the ‘power-
house’ that not only generates wealth and economic well-being, but also
strengthens the intimacy of family ties that support the ongoing operation
of a family business.’ These blood ties may consequently produce supe-
rior performance of a business enterprise.* However, the informal organi-
zational structure of small private companies, coupled with the doctrine
of majority rules, makes it possible for those who control the majority
of shares in the company to employ a variety of squeeze-out techniques

Statistics Relating to the Number of Local Companies Incorporated in Hong Kong.
Available at www.cr.gov.hk/en/statistics/statistics_02.htm (Accessed 10 August 2016).
Corporate Governance Review by the Standard Committee on Company Law Reform:
A Consultation Paper made in Phase I of the Review (Printing Department, 2001) at
para. 1.04.

Grant Gordon and Nigel Nicholson, Family Wars: Classic Conflicts in Family Business and
How to Deal with Them (London: Kogan Page, 2008).

Richard Milne, ‘Blood Ties Serve Business Well During the Crisis, Financial Times, 28
December 2009, 15 and Benjamin Means, NonMarket Values in Family Business, William ¢
Mary Law Review, 54 (2013), 1185-1250 at 1230.
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4 INTRODUCTION, OVERVIEW AND METHODOLOGY

(such as exclusion from management, dilution of minority shareholding
with an improper motive, excessive remuneration, misapplication of com-
pany assets and similar practices), which are unfairly prejudicial to the
interests of minority shareholders who hold fewer shares in the company.®
Corporate conflicts can be destructive when multiple disputes involv-
ing the desire for power and wealth and other personal feelings remain
unresolved.® In particular, Corporate conflicts involve ‘deep-rooted issues
which are seen as non-negotiable, whereas shareholder disputes are
considered specific disagreements relating to the question of rights or
interests in which disputing parties proceed through a range of dispute
resolution methods, such as adjudication, mediation, avoidance, self-help
and so on.” In the corporate environment, the self-interested desire to
increase power or wealth could further lead to the breakdown of the per-
sonal relationships between shareholders and result in deep-rooted con-
flicts in which issues are non-negotiable.® In general, the most common
types of behavioural patterns associated with distinctive characteristics
of shareholder disputes in a small, closely held company such as marital
discord,’ sibling rivalry'® and so on could disrupt the family business.

* Sandra K. Miller, ‘Minority Shareholder Oppression in the Private Company in the
European Community: A Comparative Analysis of the German, United Kingdom, and
French “Close Corporation Problem”, Cornell International Law Journal, 30 (1997), 381
427 at 391 and John Farrar et al., ‘Dispute Resolution in Family Companies, Canterbury
Law Review, 18 (2012), 155-186 at 159.

¢ Susanna M. Kim, “The Provisional Director Remedy for Corporate Deadlock: A Proposed
Model Statute, Washington and Lee Law Review, 60 (2003), 111-181 at 112.

7 John Burton, Conflict: Resolution and Provention (New York: St. Martin’s Press, 1993),
2-3 and John Collier and Vaughan Lowe, The Settlement of Disputes in International
Law: Institutions and Procedures, (Oxford: Oxford University Press, 1999), 1-2.

8 See generally A & BC Chewing Gum Ltd [1975] 1 All ER 1017, Re Cumana Ltd [1986]
BCLC 430, RA Noble and Sons (Clothing) Ltd [1983] BCLC 273 and North Holdings
Ltd v. Southern Tropics Ltd [1999] 2 BCLC 625. These cases decided by the UK courts
reflect that self-interested behaviour led to the breakdown of the personal relationships
between shareholders and caused disputes. See also Russell v. Northern Bank Development
Corporation Ltd [1992] BCLC 1016. This case illustrates that the desire to increase power
or wealth led to the breakdown of relationship between shareholders. The term ‘deadlock’
refers to ‘corporate paralysis stemming from disputes between equally powerful share-
holder groups. For details, see Note, ‘Mandatory Arbitration as a Remedy for Intra-close
Corporate Disputes, Virginia Law Review, 56 (1970), 271-294 at 271.

° See, for example, Chu Chung Ming v. Lam Wai Dan [2014] HKEC 2132 (unreported,
HCCW 377/2011, 22 December 2014) (CFI). This case illustrates that marital discord
between a husband and wife can further sour their business relationship in a closely held
corporation.

10" See, for example, Kwok Ping Sheung Walter v. Sun Hung Kai Properties Ltd [2008] 3 HKC
465, which is another example of shareholder disputes in Hong Kong where siblings are
competing for the position of the chief executive officer and chairman.
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For instance, disputes can arise over the power to control business
activities among members of the second generation after the passing
of the founder of a family business.!! The younger siblings may take an
entrenched position with regard to either retaliation against the first-born
for receiving preferential treatment or disagreement about the company’s
strategies. The younger siblings could form an alliance with other senior
family members to usurp the first-born’s authority by using squeeze-out
techniques available under the majority rule to diminish the role or the
stake of the first-born in the company. In this scenario, an unresolved dis-
pute among the siblings and other family members within the company
escalates into a full-blown crisis that would jeopardize the survival of the
family business.

Clearly, there could be various possible underlying factors in share-
holder disputes (such as unresolved issues from the past, sibling rivalry,
interpersonal relationships, etc.) inviting a general state of hostility
between members in a small private company (i.e., corporate conflicts).
Corporate conflicts from which shareholder disputes emerge are unde-
sirable, as these could eventually lead to the irretrievable breakdown in
relations in a small private company (such as deadlock). To prevent the
relational breakdown due to unresolved personal conflicts among share-
holders in a small and closely held corporation, both the Hong Kong gov-
ernment and the Judiciary should aspire to developing a sophisticated
dispute resolution system that offers a range of formal and informal dis-
pute resolution processes for local businesspersons and their lawyers to
choose from."? Further, such a system could reinforce Hong Kong’ s com-
petitiveness and attractiveness as a global financial centre.

Over the past decades, the Hong Kong government has sought to
emulate the United Kingdom’s corporate legal framework by amending
its Companies Ordinance virtually step-by-step tracking many of the

See, for example, Re Mak Shing Yue Tong Commemorative Association Ltd [2005] 4 HKLRD
328, which is a typical example of how the death of the founder of a family business led
to a disruption involving a breakdown of relationships among a number of grandchildren
in that company. A winding-up on the just and equitable order was sought under Section
177(1)(f) of the Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap.
32).

Linda R. Singer, Settling Disputes: Conflict Resolution in Business, Families, and the Legal
System, 2nd ed. (New York: Westview Press, 1994), 15-29. According to Singer, there are a
variety ways to resolve shareholder disputes, ranging from the base of unassisted negotia-
tion to the apex of traditional court adjudication process. See also John Lande, ‘A Guide
for Policymaking that Emphasizes Principles, and Public Needs, Alternatives to High Cost
Litigation, 26:11 (2008), 197-205 at 204.
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reforms in the United Kingdom."* Court-based shareholder proceedings
have been generally regarded as the most appropriate ways of dealing
with shareholder disputes where the majority shareholders are exercis-
ing abusive power to gain outright control of the company, depriving the
company minority of their rights and interests."* Minority shareholders
submit their disputes for resolution by a third-party judge, thereby sur-
rendering a degree of control over the proceedings under this traditional,
litigation-based approach to resolving minority shareholder disputes.'®
An independent neutral judge has the authority to impose an authorita-
tive decision on the parties based on evaluations of the pre-existing legal
principles and the legal rights of the disputing parties. Generally speaking,
there are three underlying reasons for the attractiveness of court-based
shareholder proceedings under the statutory unfair prejudice provisions.

First, the statutory unfair prejudice remedy was initially introduced
as an alternative to the just and equitable winding-up remedy in Hong
Kong.'¢ This provision makes it easier for a minority shareholder to bring
an action to the court in a case in which the nature of the complaint is
related to the infringement of personal rights rather than a breach of duty
to, or other misconducts actionable by, the company."”

In Hong Kong, the vast majority of companies are small and medium-
sized enterprises.'® They are often formed on the basis of mutual trust
originating from close and personal relationships between members."

13 See, for example, the proposed rules of 4, 5, 6 and 9 of the new Companies (Unfair

Prejudice Proceedings) Rules (Cap. 622) formulated with reference to the Companies

(Unfair prejudice Applications) Proceedings Rules 2009 of the United Kingdom.

Farrar et al., ‘Dispute Resolution in Family Companies, 159-161.

!5 For details, see John H. Farrar and Laurence J. Boulle, ‘Minority Shareholders Remedies
- Shifting Dispute Resolution Paradigms, Bond Law Review, 13 (2001), 1-32 at 7-8.

® Hong Kong Companies Law Revision Committee, Company Law: Second Report of the
Companies Law Revision Committee (Government Printer, 1973) at paras. 5.95-103. In
1973, the Hong Kong Companies Law Revision Committee recommended introducing
the statutory protection of minority shareholders. The underlying policy reason behind
the introduction of a statutory remedy for minority shareholders is to provide more effec-
tive protection to this group. This reccommendation was subsequently adopted and Section
168A was inserted by No. 51 of the Companies (Amendment) Ordinance 1978.

17 Corporate Governance Review by the Standard Committee on Company Law

Reform: A Consultation Paper made in Phase I of the Review at para. 16.02. The underly-

ing premise for the statutory remedies for shareholders is ‘the member’s personal right to

be treated fairly’

Statistics Relating to the Number of Local Companies Incorporated in Hong Kong.

Ebrahimi v. Westbourne Galleries Ltd [1973] AC 360 at 379.
Section 29(1) of the Hong Kong Companies Ordinance states that a private company is

defined as a company which by its articles (a) restricts the rights to transfer its shares; and
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A member in a small private enterprise typically places great reliance
on the understandings that form the basis on which the company was
formed to actively participate in the business affairs.?’ These understand-
ings, however, are in fact not truly reflected in the articles or any other
written agreements. The character of a quasi-partnership company was
reflected in a seminal case, Ebrahimi v. Westbourne Galleries Ltd, where
Lord Wilberforce stated that*!

The words [“just and equitable”] are a recognition of the fact that a limited
company is more than a mere judicial entity, with a personality in law of
its own: that there is room in company law for recognition in fact that
behind it, or amongst it, there are individuals, with rights, expectations
and obligations inter se which are not necessarily submerged in the com-
pany structure.

On that basis, it is not uncommon that the statutory unfair prejudice
remedy is usually sought by aggrieved shareholders in private compa-
nies, as the scope for finding expectations which are supplementary to a
member’s strict legal rights is obviously greater in small quasi-partnership
types of private limited companies.??

Second, the court’s discretionary power in granting relief under the
unfair prejudice provisions has been substantially enhanced through the
Companies (Amendment) Bill 2004 and more recently the new Companies
Ordinance (Cap. 622) which took effect on 3 March 2014.* Specifically,
Section 725(2)(b) of the new Companies Ordinance expands the court’s
discretion to grant corporate relief in an unfair prejudice petition.* This

(b) limits the number of its members to 50, not including persons who are in the employ-
ment of the company and persons who, having been formerly in the employment of the
company, were while in that employment and have continued after the determination of
that employment to be, members of the company; and (c) prohibits any invitation to the
public to subscribe for any shares or debentures of the company.

2 See, for example, Grace v. Biagioli [2006] BCC at 104.

21 AC 360 at 379.

Alan J. Dignam and John Lowry, Company Law, 8th ed. (Oxford: Oxford University Press,

2014), 234.

Legislative Council, Paper on Companies Bill Prepared by the Legislative Council Secretariat

(Background Brief), (2011); Hong Kong Financial Services and the Treasury Bureau, New

Companies Ordinance: Subsidiary Legislation for Implementation of the New Companies

Ordinance (Phase Two Consultation Document) (Hong Kong Financial Services and

the Treasury Bureau, 2012), Part 12 and the Hong Kong SAR Government, Press

Releases: Companies (Unfair Prejudice Petitions) Proceedings Rules Submitted to LegCo (15

May 2013).

2+ This provision is consonant with the theme running through English law that members of
a company cannot claim for losses which merely reflect the company’s loss, i.e., reflective
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provision can be viewed as the most remarkable improvement, as it pro-
vides greater clarity and certainty with regard to the court’s power to grant
damages in the event of unfair prejudice.” Also, the provision of Section
168A of the former Companies Ordinance (Cap. 32) is modified to be in
line with the corresponding provisions in the UK Companies Act 2006,
which extend the scope of unfair prejudice remedy to cover ‘proposed
acts or omissions.*

Third, the new statutory unfair prejudice remedy has proved to be more
effective than the statutory derivative actions.”” Remedies under the unfair
prejudice provisions are much wider than both the common law and statu-
tory derivative actions.”® A list of specific remedies is set out in the unfair
prejudice provision (such as the court’s power to grant damages in circum-
stances of unfair prejudice, or a share purchase order for a buyout of the
minority shareholders, etc.). This provision empowers the court to make
any order that it thinks fit for giving relief. In addition, an unfair prejudice
claim is generally perceived to be more attractive, as shareholders would
not necessarily need to go through the expenses and uncertainties of a leave
application.”

However, Hong Kong’s corporate legal framework is largely influenced
by its UK counterpart, as it was a former British colony.*® The English
common law adversarial system maintains its influence over the man-
ner in which evidence is to be adduced by the parties during the course

loss (Prudential Assurance Co Ltd v. Newman Industries Ltd (No 2) [1982] Ch 204 (CA (Civ.
Div.))). This principle is reflected in Section 725(5) of the new Companies Ordinance. In
Re Lehman Brown Ltd [2013] HKEC 357 (unreported, CACV 272/2011, 13 March 2013)
(CA), the court held that the award of damages under Section 725(2)(b) (formerly Section
168A (2C)) should be set aside if it contravened the principle of reflective loss.

Rita Cheung, ‘Corporate Wrongs Litigated in the Context of Unfair Prejudice
Claims: Reforming the Unfair Prejudice Remedy for the Redress of Corporate Wrongs,
Company Lawyer, 29:4 (2008), 98-104 at 101-102.

Section 724(1)(b) of the Companies Ordinance (Cap. 622). A similar provision is found in
Section 994(1)(b) of the UK Companies Act 2006.

The statutory derivative action in the predecessor Sections 168BA to 168BK of the for-
mer Companies Ordinance (Cap. 32) is now found in Part 14, Division 4 (Sections 730 to
738) of the new Ordinance.

Section 725(2) to (5) sets out the orders that the court can make upon finding that there
is unfair prejudice following a petition under Section 724. This provision is derived from
Section 168A(2), (2B), (2C) in the former Companies Ordinance (Cap. 32).

» Rita Cheung, Company Law and Shareholders’ Rights (Hong Kong: LexisNexis, 2010), 293.
Article 8 of the Hong Kong Basic Law stipulates that the laws previously in force in Hong
Kong, i.e., the common law, rules of equity, ordinances, subordinate legislation and cus-
tomary law shall be maintained, unless they contravene the Basic Law, and are subject to
any amendment by the Legislative Council.
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of unfair prejudice proceedings. Shareholder litigation remains costly, as
the complexity of both the evidentiary and procedural rules may eventu-
ally lead to a greater reliance on lawyers to represent a lay businessperson
who is without any litigation experience in court.* Thus, the courts would
have to serve as the last resort for minority shareholders whose legal or
equitable rights or interests have been violated by those who control the
majority of shares in a company.

Indeed, shareholders react to disputes not only through public court
adjudicative process for settlement, but also through various techniques,
including revenge, self-help, avoidance, negotiation, mediation and simi-
lar methods for handling disputes.* Shareholder disputes involve both
legal and non-legal elements that can influence not only the outcome of
the case, but also the choice of a particular process.** Every procedure has
its own characteristics. Shareholders and their lawyers can decide which
dispute resolution methods fit their needs. In general, the basic processes
for settling shareholder disputes are listed as follows:

» Negotiation: A quasi-partnership company enables shareholders to
explore the possibility of early settlement by negotiating the terms of
the buyout before trial.**

o Facilitative mediation: This process opens the channel of communica-
tion that encourages the parties to maximize their chances of maintain-
ing a good relationship in the future.

» Collaboration and collaborative practice: Like mediation, this pro-
cess is a ‘solution-oriented and interest-based process’ that involves
identification and selection of options and alternatives maximizing the

3

Alex Lau et al., ‘In Search of Good Governance for Asian Family Listed Companies: A Case
Study on Hong Kong, The Company Lawyer, 28:10 (2007), 306-311 at 310.

William L. E Felstiner, ‘Avoidance as Dispute Processing: An Elaboration, Source: Law
& Society Review, 9:4 (1975), 695-706 at 695 and Donald Black, ‘The Elementary Forms
of Conflict Management, New Directions in the Study of Justice, Law, and Social Control
(New York: Plenum Press, 1990), 43-62.

Carrie Menkel-Meadow, ‘From Legal Disputes to Conflict Resolution and Human
Problem Solving: Legal Dispute Resolution in a Multidisciplinary Context, Journal of Legal
Education, 54:1 (2004), 7-29 at 10.

Philip Lawton, ‘Modelling the Chinese Family Firm and Minority Shareholer Protection:
The Hong Kong Experience 1980-1995, Managerial Law, 49:5/6 (2007), 249-271 at 263.
According to Lawton, judicial support for an early buyout offer at a fair price is by far the
most commonly sought remedy under the statutory unfair prejudice provisions.

Frank E. A. Sander and Lukasz Rozdiczer, ‘Matching Cases and Dispute Resolution
Procedures: Detailed Analysis Leading to a Mediation-Centered Approach, Harvard
Negotiation Law Review, 11 (2006), 1-41 at 35.
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interests of all parties.** However, the most obvious difference between
mediation and collaborative approach is ‘the dynamics of the process’*
The collaborative model enables the parties to work with a team of col-
laborative lawyers and other experts (such as psychologists, account-
ants and financial planners) in achieving mutually a satisfactory
settlement.” The collaborative process could also be used in resolving
shareholder disputes as this process offers not only individual support
to each client.* In addition, the multidisciplinary nature of the collabo-
rative practice offers specialized support from professionals in helping
the parties to deal with sensitive and emotional issues.

Mini-trial: Shareholders may strongly prefer a mini-trial if they want
to minimize the costs associated with the lengthy investigation of the
unfair prejudice conducts during the court litigation process. A mini-
trial is generally considered a suitable alternative means of resolving
shareholder disputes where shareholders seek to explore the possibility
of early settlement. In the mini-trial, a neutral third party can make an
early assessment of the strengths and weaknesses of each side’s case and
the likely outcome of litigation.*’

Expert determination: Expert determination is a common mode of
informal dispute resolution process used to resolve shareholder dis-
putes.*! In expert determination, a neutral third party is appointed by
the parties who possesses sufficient technical expertise in the subject
matter of the disputes to bring to bear in the making of decisions. The
nature of expert determination makes it particularly suitable to solving
unfair prejudice cases where the only outstanding issue is a technical
matter such as the valuation of minority’s shareholdings in the event of
a buyout.*

Arbitration: This process has generally been preferred over litigation
for resolving cross-border shareholder disputes as the enforcement of
arbitration agreements is secured by the most important international

P Oswin Chrisman et al., ‘Collaborative Practice Mediation: Are We Ready to Serve This
Emerging Market, Pepperdine Dispute Resolution Law Journal, 6:3 (2006), 451-464 at 453.
Robert Lopich, ‘Collaborative Law Overview: Towards Collaborative Problem-solving in
Business, ADR Bulletin, 10:8 (2009), 161-166 at 163-165.

Ibid.

Ibid. at 165-166.

Catherine Cronin-Harris, ‘Mainstreaming: Systematizing Corporate Use of ADR, Albany
Law Review, 59 (1995), 847-879 at 853.

For details, see Chapter 2.

See, for example, O’Neill v. Phillips [1999] BCC.
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treaty, namely, the New York Convention on the Recognition and
Enforcement of Foreign Arbitral Award (the New York Convention
1958).43

o Adjudication: A court adjudicative process is particularly suitable
where both parties have the desire to discontinue their business rela-
tionship and to achieve a clean break.*

Obviously, court-based shareholder proceedings are by no mean the
most superior settlement procedures. First, the underlying causes of
shareholder disputes including misunderstandings, feelings and person-
ality clashes are often overlooked or ignored by either the court or the
corporate lawyers. These subjective aspects of shareholder disputes are,
in fact, located at the submerged part of the iceberg, and it is not always
a straightforward matter for the court or lawyers to identify one factor or
a combination of factors which contribute to the breakdown of a quasi-
partnership type company (see Figure 1.1).%

In general, the role of the court is not to investigate who or what caused
the breakdown of personal relationships between shareholders.*® Instead,
the focal point of the court’s enquiry in determining whether a shareholder
has been prejudiced in an unfair manner is the effect of the opportunistic
conduct of the majority and not the nature of the conducts that are the
subject of the complaint.” Judges often miss the true cause of a dispute
(such as personality clashes) as they concentrate on the ‘objective aspects’
of shareholder disputes and the application of law and equity in deter-
mining whether the conduct complained about is unfairly prejudicial to

# See generally Stavros L Brekoulakis, “The Notion of the Superiority of Arbitration
Agreements Over Jurisdiction Agreements: Time to Abandon It?, Journal of International
Arbitration, 24:4 (2007), 341-364.

# James Carter and Sophie Payton, ‘Arbitration and Company Law in England and Wales),

European Company Law, 12:3 (2015), 138-143 at 143.

Jeremy Lack, Appropriate Dispute Resolution (ADR): The Spectrum of Hybrid Techniques

Available to the Parties’ in Arnold ingen-Housz (ed.), ADR in Business: Practice and Issues

across Countries and Cultures, Vol. II (The Hague: Kluwer Law International, 2011),

341-342.

O’Neill v. Phillips [1999] BCC 600 at 612.

Re Yung Kee Holdings Ltd [2012] HKEC 1480 (unreported, HCCW 154/2010, 31 October

2012) (CFI) at para. 116 and Anthony A Sperandeo v. George Lencsak [2015] HKEC (unre-

ported, HCMP 1022/2013, 4 December 2015) at para. 11. See also D. D. Prentice, “The

Theory of the Firm: Minority Shareholder Oppression: Sections 459-461 of the Companies

Act 1985, Oxford Journal of Legal Studies, 8:1 (1988), 55-91 at 78 and David Milman,

“The Rise of the Objective Concept of ‘Unfairness’ in UK Company Law’, Company Law

Newsletter, 286 (2010), 1-4.
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Objective
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Marital Discord
Subjective Unequal treatment among children
Personality clashes
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Self-Interests

—

Figure 1.1 The iceberg of disputes between shareholders in a family-owned business.

the interests of minority shareholders. In general, the objective aspects of
shareholder disputes can be classified as follows:*®

48

49

@ v
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Dissension: Disputes between the shareholders inter se may lead to
dissension, where a minority shareholder might either dissatisfy or
disagree with the corporate policies which management is pursuing.*’
Oppression: A dissident shareholder may file a petition to the court
alleging that the conduct of the majority shareholders was unfairly prej-
udicial to the interests of the petitioners.*

Deadlock: Dissension may subsequently result in serious disagree-
ment in a company, and this may be harmful to the continuation of
an ongoing business, as it could lead to the drastic consequence of a
winding-up.”!

Note, ‘Mandatory Arbitration as a Remedy for Intra-close Corporate Disputes, Virginia
Law Review, 56 (1970), 271-294.

A. J. Boyle, Minority Shareholders’ Remedies (Cambridge: Cambridge University Press,
2002), 101, Boyle notes that a distinction has to be made between a breach of duty by a dir-
ector and a serious and persistent mismanagement when considering proceedings brought
under either the statutory derivative action or personal action under Section 994 of the UK
Companies Act 2006. This is due to the fact that disagreement between shareholders as to a
particular managerial decision is not enough to justify the court’s intervention.

Section 724 of the Companies Ordinance (Cap. 622).

Companies (Winding-Up and Miscellaneous Provisions) Ordinance (Cap. 32).

https://doi.org/10.1017/9781108151849.002 Published online by Cambridge University Press


https://doi.org/10.1017/9781108151849.002

INTRODUCTION 13

The court’s approach to the scope of unfair prejudice provision affects
significantly lawyers’ approaches towards handling of shareholder dis-
putes. The true causes of shareholder disputes, such as misunderstand-
ings, fears and personal feelings, are rarely discussed between lawyers and
their clients.”> Consequently, court adjudicative process focuses specifi-
cally on a faction of disputing issues, regardless of the submerged part of
those underlying facts that contribute to shareholder disputes.

Second, Lord Hoffmann’s reasoning in O’Neill v. Phillips has been
expressly adopted and applied by the Hong Kong courts, which recog-
nize only the parties’ expectations arising either from formal contrac-
tual agreements or informal understandings binding under the general
principles of law and equity.>* An alleged unfairly prejudicial conduct is
assessed objectively not only on whether an honest and reasonable man
would regard the conduct complained is unfairly prejudicial to the inter-
ests of the members generally or of some part of its members in the par-
ticular business context.* In addition, the content of ‘unfairness’ is to be
judged by reference to established equitable rules (such as the doctrine of
good faith) instead of allowing vague notions of unfairness to be used in
creating commercial uncertainty as to the costs and length of the proceed-
ings.>® This approach inevitably limits the concept of unfairness, as the
type of the petitioner’s legitimate expectations is usually confined within
the ambit of the statutory unfair prejudice remedy as delineated in O’Neill
v. Phillips, on the basis of the recognition either that the expectations
formed part of the implied terms of the agreements or understandings
when a person becomes a member or that they arise out of the exercise of
strict legal rights in a manner which equity would regard as contrary to
good faith.>®

52 Jeremy Lack, ‘Appropriate Dispute Resolution (ADR): The Spectrum of Hybrid Techniques
Available to the Parties’ in Arnold ingen-Housz (ed.), ADR in Business: Practice and Issues
across Countries and Cultures, Vol. II (The Hague: Kluwer Law International, 2011),
341-342.

Re Ching Hing Construction Co Ltd [2001] HKEC 1402 (unreported, HCCW 889/1999,
23 November 2001) (CFI) at para. 34; Wong Man Yin v. Ricacorp Properties Ltd & Others
[2003] 3 HKLRD 75 at 88-89; Re Kam Fai Electroplating Factory Ltd [2004] HKEC 556
(unreported, HCCW 534/2000, 8 December 2003) at para. 82 and Re Yung Kee Holdings
Ltd 3 [2014] 2 HKLRD 313 at 346.

** Re Yung Kee Holdings Ltd 3 [2014] 2 HKLRD 313 at 344.

> See supra note 46.

John Lowry, ‘Mapping the Boundaries of Unfair Prejudice’ in John de Lacy (ed.), The
Reform of United Kingdom Company Law (London: Cavendish, 2002), 239-240; Robin
Hollington, Hollington on Shareholders’ Rights, 7th (ed.) (London: Sweet & Maxwell,
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Although the concept of unfairness has been narrowly construed, the
categories of unfairly prejudicial conduct are not closed.”” This is particu-
larly true as the court is entitled to exercise its discretionary power in the
statutory unfair prejudice jurisdiction to elucidate the equitable princi-
ples and considerations, including the imposition of equitable constraints
to estop the majority from exercising a strict legal right which is unfairly
prejudicial to the interests of the members generally or of some part of its
members.*® Unfair prejudice proceedings can still be lengthy and poten-
tially expensive. Specifically, in order to establish a good arguable case
that the alleged conduct is unfairly prejudicial, the petitioners still have
to produce detailed accounts of the history of the company and show that
the parties have come to some other specific arrangements or promises
which are not reflected in the articles and the provisions of the Ordinance.
On such a basis, it seems appropriate to consider a broad array of innova-
tive dispute resolution techniques that may help to reduce the burgeoning
caseload on the court.”

Generally speaking, the term alternative dispute resolution (ADR) is
used interchangeably with the term ‘innovative dispute resolution, and it
is defined as an alternative method of settling disputes which are separated
from court adjudication.®® ADR includes a broad range of informal non-
litigious forms of dispute resolution processes, including but not limited
to arbitration, mediation, expert determination, early neutral evaluation,
mini-trial, hybrid processes (such as the combination of mediation and
arbitration) and similar.®! Each of these informal out-of-court processes
can be ranked in terms of the degree of formality (flexibility/rigidity) and

2013) and Stefan H.C Lo and Charles Z Qu, Law of Companies in Hong Kong (HK:
Sweet & Maxwell/Thomas Reuters, 2013), 445.
7 John Lowry, ‘The Pursuit of Effective Minority Shareholder Protection: Section 459 of
the Companies Act 1985, Company Lawyer, 17 (1996), 67-72 and Lo and Qu, Law of
Companies in Hong Kong), 442.
In Re Yung Kee Holdings Ltd 3 [2014] 2 HKLRD 313 at 358, the court felt justified to follow
the approach taken by Lord Hoffman in O’Neill and acknowledged that the jurisprudential
basis for the court to impose equitable constraints over the unfair exercise of strict legal
rights rested on the traditional equitable principles instead of the law of partnership. The
traditional equitable principles include the doctrines of equitable estoppel, and construc-
tive trust.
% Lowry, “The Pursuit of Effective Minority Shareholder Protection; 72.
€ Andrew J. Pirie, ‘Alternative Dispute Resolution in Thailand and Cambodia: Making Sense
on (Un)Common Ground’ in Douglas M. Johnston and Gerry Ferguson (eds.), Asia-
Pacific Legal Development (UBC Press, 1998), 505.
Henry J. Brown and Arthur Marriott, ADR Principles and Practice, 2nd ed. (London:
Sweet & Maxwell, 2011), 19-24.
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the level of control of the processes across the spectrum. These informal
out-of-court processes place efficiency, privacy, consent and individual
participation above strict observance of legal rules and principles devel-
oped either by the court or as legislative enactments. As Hwang indicates,
it is generally accepted that arbitration and other non-judicial methods
are particularly suitable for the resolution of private company shareholder
disputes.®

At present, the key initiatives to promote the greater use of ADR
to resolve shareholder disputes include the development of a volun-
tary court-connected ADR scheme for shareholder disputes initiated in
2009% and the reform of the statutory unfair prejudice provisions which
took effect on 3 March 2014.% The new court rules, judicial directives
on ADR and a new set of specific procedural rules for unfair prejudice
applications have been introduced that confer specific case manage-
ment powers on the courts to encourage earlier settlement of disputes
and to monitor the preparation of cases for trial.®> Court-connected
mediation becomes an integral part of modern case management sys-
tems as judges have to carry out their duties to actively promote the
greater use of mediation in resolving shareholder disputes.®® Mediation
is now recognized as the primary ADR process used for the reform
of the law and procedures relating to unfair prejudice proceedings.®’
Clearly, the Hong Kong Judiciary and the Hong Kong government are
considered to be the key role-players in promoting and encouraging
the greater use of private extrajudicial processes for resolving share-
holder disputes.

The Civil Justice Reform (CJR) in Hong Kong represents a major and
innovative shift from the traditional, litigation-centred approach to resolv-
ing disputes and to move towards a regime which recognizes the proper

6.

S

Michael Hwang, ‘“The Prospects for Arbitration and Alternative Dispute Resolution;, in

Fianna Jesover (ed.), Corporate Governance in Emerging Markets Enforcement of Corporate

Governance in Asia the Unfinished Agenda (Paris: OECD, 2007), 87.

Practice Direction 3.3.

Section 727 of the Companies Ordinance (Cap. 622) and Rule 6 of the Companies (Unfair

Prejudice Petitions) Rules (Cap. 622L).

Ibid. and Order 1A, Rule 4(2)(e) of the Rules of the High Court (RHC).

% Lawrence Boulle, Mediation: Principles, Process, Practice (Sydney: Butterworths, 1996),
186-193.

¢ Rimsky Yuen, ‘HK a Perfect Partner in Mediation, Conference on Asia Pacific International

Mediation Summit (India, 15 February 2015). See, for example, that Practice Direction 3.3

sets out the provision for voluntary mediation with respect to the presentation of petitions

at any stage of the unfair prejudice proceedings.
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use of alternative methods to resolve disputes. However, it is uncertain
whether the effects of these ADR initiatives have achieved the intended
goals of extrajudicial processes being perceived as more attractive and
acceptable approaches to resolving shareholder disputes. In particular, the
concern is not only that the widespread use of mediation as the predom-
inant means to resolve shareholder disputes may exacerbate imbalance of
power between the majority and minority shareholders in a closely held
corporation.®® An additional consideration is that the majority sharehold-
ers may be reluctant to settle or compromise at the mediation stage, as
they believe that they would win the case.®®

Given the limitations of mediation and other alternative processes in
resolving shareholder disputes, a balance must be struck between the
right of access to the courts and the need for the maintenance of pub-
lic confidence in using ADR processes to resolve shareholder disputes.
This raises deeper questions about the extent to which innovative dispute
resolution techniques are introduced as part of the legal framework for
the resolution of shareholder disputes, and equally important, about the
extent of understanding and awareness of innovative dispute resolution
methods among the local legal professions.

Against the background of a new disputing landscape of Hong Kong,
this book seeks to develop a theoretical framework in analysing the
key stages of institutionalization that enhance the legitimacy of infor-
mal out-of-court processes for the resolution of shareholder disputes.
In this context, ‘institutionalization’ refers to a process by which certain
practices (such as mediation) have acquired legitimacy through their
link to a broader cultural framework of beliefs or a set of rules or norms
that most people support and will therefore endorse the practices.”
Institutionalization is directly linked with legitimacy or acceptance,

% Owen M. Fiss, ‘Against Settlement, The Yale Law Journal, 93:6 (1984), 1073-1090 at 1076
and Marc Galanter, ‘Litigation and Dispute Processing: Part One, Law & Society Review,
9:1 (1974), 95-160 at 99-100.

The facilitative model is adopted as the dominant model of mediation in Hong Kong; see
Section 3 of the Hong Kong Mediation Ordinance (Cap. 620). This model ‘places decision-
making control entirely on the hands of the parties and not the mediator’ For details see
Robert A. Baruch Bush and Joseph P. Folger, ‘Mediation and Social Justice: Rists and
Opportunities, Ohio State Journal on Dispute Resolution, 27 (2012), 1-52 at 38.

Walter W. Powell and Paul J. DiMaggio, ‘Introduction, in Paul J. DiMaggio and Walter
W. Powell (eds.), The New Institutionalism in Organizational Analysis (Chicago: University
of Chicago Press, 1991), 9 and James E. Westphal, “The Social Construction of Market
Value: Institutionalization and Learning Perspectives on Stock Market Reactions)
American Sociological Review, 69 (2004), 433-457 at 433.
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which provides a social basis in which certain practices are deemed
desirable, proper or appropriate within some socially constructed sys-
tem of norms, rules, values and beliefs.”! The degree of institutionaliza-
tion can then be measured in terms of three main types of legitimacy:
pragmatic, moral and cultural-cogitative legitimacy.”> Thus, the implica-
tions of the transition from the initial phase of ADR development to a
more sophisticated stage in which extrajudicial processes would gener-
ally be perceived as preferred vehicles to resolve shareholders disputes
can be understood in the conception of a relationship between the types
of legitimacy derived from the key stages of institutionalization and the
types of institutional pressures exerted by legislative mandates, the court
system and the critical role of lawyers in constructing a new paradigm
for dispute resolution.

Previous sociolegal academics, however, have not examined the key
stages of institutionalization involved in producing legitimacy for the use
of ADR for shareholder disputes in Hong Kong. In particular, scholars are
less concerned with how the involvement of lawyers and the combined
set of policy instruments could support the institutionalization process
for ADR development.” Others analyse the concept of the institutional-
ization process in a narrow sense, as only one type of regulative legitim-
acy (such as court rules and specific legislations) is normally considered
the most desirable method of institutionalizing the significant use of

7l Mark C. Suchman, ‘Managing Legitimacy: Strategic and Institutional Approaches,
Academy of Management Review, 20:3 (1995), 571-610 at 574. The typology of legitimacy
is listed as follows: (1) Pragmatic legitimacy rests on the self-interested calculation of inter-
ests of actor who are more closely linked to a particular organizational field (such as the
legal field); (2) moral legitimacy relates to how new practices become justified in highly
structured settings (such as the court system); and (3) cogitative legitimacy represents a
powerful source of legitimacy. New practices are less likely to be challenged, as they are
located within framework based on common principles and rules.

72 For details, see Chapters 3 and 4.

7 Paul ]. DiMaggio and Walter W. Powell, “The Iron Cage Revisited: Institutional
Isomorphism and Collective Rationality in Organizational Fields, American Sociological
Review, 48:2 (1983), 147-160 at 150-154. According to DiMaggio and Powell, three types
of institutional mechanisms affect the process of institutionalization: (1) coercive pressure
that is caused by the formal and informal pressures and influences made by the authorita-
tive institutions, such as the government and the Judiciary; (2) mimetic pressure stems
from the need to cope with uncertainty by imitating practices which are perceived to be
more legitimate or more successful; and (3) normative pressure stems from professionali-
zation. Professionalization can be conceptualized as ‘the collective struggle of members of
an occupation to define its conditions and work methods and to establish a cognitive base
and occupational legitimacy for it’ For details, see Chapters 3 and 4.
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extrajudicial processes to resolve civil disputes.”* There has been relatively
little focus on the specific interest regarding the interaction of a set of
legal and non-legal instruments which affect the attitudes of Hong Kong
lawyers to promote the greater use of ADR for shareholder disputes. This
book makes three contributions towards the development of a theoret-
ical framework for evaluating the current ADR initiatives for shareholder
disputes, particularly judicial policy on ADR and the legislative policy on
the reform of unfair prejudice provisions in Hong Kong.

First, the literature about Hong Kong lawyers’ attitudes towards the
use of ADR for shareholder disputes following the implementation of the
CJR in April 2009 is neither very big nor particularly rich. This evalua-
tion would aid the Hong Kong Judiciary to refine its policy strategies for
achieving the target of greater responsiveness of lawyers to a new dis-
puting climate by endorsing more pragmatic and effective approaches to
resolving shareholder disputes.

Second, this book attempts to address the unresolved problem about
the degree to which ADR has been institutionalized by the Hong Kong
Judiciary as a means of altering lawyers’ traditional and litigation-centred
approach to resolving shareholder disputes. To date, no prior empirical
research has completely examined the relationship between the legiti-
macy of ADR practices within the legal environment and the spread of
ADR practices in the Hong Kong context.

Last but not least, this book provides the first empirical analysis of the
potential impact on the reform of the civil process in 2009, which may
change Hong Kong lawyers’ attitudes towards the use of ADR for share-
holder disputes.” This analysis helps to determine the spread of ADR
practices within the two branches of the Hong Kong legal profession.

The following section applies the theory of sociological institutionalism
as a lens through which to analyse how the institutionalization process
actually unfolds in a way such that ADR can secure legitimacy through
the supportive role of the legal professions and a range of policy instru-
ments developed by the government and the Judiciary.

7+ Bruce Monroe, ‘Institutionalization of Alternative Dispute Resolution by the State
of California, Pepperdine Law Review, 14:4 (1987), 945-987 at 946; Sharon Press,
‘Institutionalization: Savior or Saboteur of Mediation?, Florida State University Law
Review, 24 (1997), 903-917 at 904; Bobbi McAdoo et al., ‘Institutionalization: What
Do Empirical Studies Tell Us about Court Mediation?, Dispute Resolution Magazine, 9
(2003), 8-10 at 8; and Penny Brooker, Mediation Law: Journey through Institutionalism to
Juridification, (Routledge, 2013), 14-15.

75 See Chapter 6.
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1.2 Arguments Development: Institutionalizing and
Legitimizing ADR Policy in Shareholder Disputes

The book attempts to build on the work in sociolegal theory and socio-
logical institutionalism seeking to establish a theoretical framework to
examine the key stages of institutionalization that may secure the legit-
imacy of ADR for the resolution of shareholder disputes in Hong Kong.
New institutional theory from sociology thus offers a useful model in
analysing how ADR practices are evolving through the three sequential
stages: (1) pre-institutionalization, (2) semi-institutionalization and (3)
full institutionalization.” Institutionalization is defined as a process by
which procedural innovations acquire legitimacy and ultimately become
‘taken-for-granted’ dispute resolution processes within the local business
and legal professional communities.”” Institutionalization constitutes a
social basis from which legitimacy stems from the rules or other social
beliefs.”® In general, institutionalization involves the integration of pro-
cedural innovations into sources of reproduction, usually existing ones
such as law, the legal professional codes of conduct and similar.” As such,
innovative dispute resolution practices (such as mediation) would then be
highly institutionalized and perpetuated over time if these practices are
reproduced by persons who ‘repeatedly (re)mobilize and (re)mobilize in
historical processes’ (such as law, the professions, identity categories and
patterns in the life course).® The utility and benefits of using non-litigation

76 Pamela S. Tolbert and Lynne G. Zucker, ‘Studying Organization: Theory & Method’ in
Stewart R. Clegg and Cynthia Hardy (eds.), The Institutionalization of Institutional Theory
(Thousand Oaks, CA: SAGE, 1999), 59-61.

77" See supra note 66.

78 Ibid. and Suchman, ‘Managing Legitimacy, 932-933.

7% The reproduction of practices may to some extent reflect the issues of institutional persis-

tence, for details, see Walter W. Powell, ‘Expanding the Scope of Institutional Analysis’ in

Walter W. Powell and Paul J. DiMaggio (eds.), The New Institutionalism in Organizational

Analysis (Chicago: University of Chicago Press, 1991). Powell suggests that there are four

avenues of institutional reproduction: (1) the exercise of power; (2) interdependencies

which extend across organizational boundaries to other organizations, particularly in the
case of hierarchical relations; (3) taken-for-granted assumptions; and path-dependent
development processes. Teubner notes that law could also be understood as ‘a self-
reproducing system, which since the operations of law are dependent of its internal states,
would have to be defined as a “non-trivial” machine. Law is certainly synthetically deter-
mined, but not analytically determinable; it is dependent on the past, but not predictable’

For details, see Gunther Teubner, “And God Laughed..” Indeterminacy, Self-Reference

and Paradox in Law’, German Law Journal, 12:1 (2011), 376-406 at 378.

Ronald L. Jepperson, ‘Institutions, Institutional Effects, and Institutionalism, in Walter W.

Powell and Paul J. DiMaggio (eds.), The New Institutionalism in Organizational Analysis
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modes of dispute resolution for shareholder disputes would not be ques-
tioned or challenged by the local business and legal professional commu-
nities if ADR practices are highly institutionalized.

However, it is uncertain whether mediation and other alternative
processes have acquired legitimacy as fair and desirable procedures for
resolving shareholder disputes within the local business and professional
communities. As the former Secretary for Justice of Hong Kong Wong
Yan-lun noted, this is particularly true given that mediation has not yet
earned its legitimacy within the local business and legal professional com-
munities as compared with other jurisdictions.® Similarly, Ms Elsie Leung
Oi-sie noted that there are barriers to the development of mediation in
Hong Kong, as the general public has many misconceptions about media-
tions function and outcomes when compared with the normal judicial
process.®> One possible reason for this may be attributable to lawyers’
scepticism about the procedural fairness in the mediation process. Most
notably, the process of mediation may be open to abuse by unscrupu-
lous parties who use mediation as a tactical ploy to discover information
about the strengths and weaknesses of the other side’s case in subsequent
litigation process.®* Apart from that, it has been suggested that many liti-
gants and their legal representatives seek to avoid an adverse costs order
and other consequences of failure to mediate by simply going through the
mediation process with no intention to attempt settlement.®*

Clearly, the company law, civil procedure rules and a set of directives
on mediation issued by the Judiciary do not simply perform a symbolic

(Chicago: University of Chicago Press, 1991), 148 and Jeannette A. Colyvas, ‘Ubiquity
and Legitimacy: Disentangling Diffusion and Institutionalization, Sociological Theory, 29:1
(2011), 27-53 at 44.

81 Wong Yan-Lung, ‘The Use and Development of Mediation in Hong Kong, Asian Dispute
Reivew, (2008), 54-56 at 56.

2 Elsie Leung, ‘Mediation: A Cultural Change, Asian Pacific Law Review, 17 (2009), 39-46
at 44-45.

8 Interim Report and Consultative Paper on Civil Justice Reform at para.636.

8 SCMP, Mediation Isn't Being Taken Seriously, (29 July 2011) at www.scmp.com/article/
974803/mediation-isnt-being-taken-seriously (Accessed 10 January 2014).

The chairman of the Joint Mediation Helpline Office, Chan Bing-woon, commented
that most people attempted mediation because they were simply trying to avoid being
penalized by the court for not entering the mediation process. Recently, the 2015 Survey
on the use of mediation in Hong Kong, conducted by Herbert Smith Freehills, revealed
that *..many litigants and their lawyers are paying lip service to the [mediation] process
purely to avoid the adverse costs and other consequences of not mediating’ For details, see
‘ADR in Asia Pacific: Spotlight on Mediation in Hong Kong, ADR in Asia Pacific Guide,
(London: Herbert Smith Freehills, 2015), Vol. 1, 18.

%
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function, providing a set of established rules to either encourage or dis-
courage parties to behave in a desired manner.®* An actor conforms to
established practices not because such practices are backed by the coer-
cive force of the state, but because they are recognized as a set of institu-
tionalized and binding rules within the local community.*¢ This reveals
that laws can be considered as viable ‘instruments of social engineering’
that affect the attitudes of the people to comply voluntarily with certain
practices.®” On that basis, practice directions, court rules and the new
corporate legislation can be considered as effective instruments to shape
policy development on ADR for the resolution of shareholder disputes
in Hong Kong. In other words, informal out-of-court process has gener-
ally been accepted as a legitimate means of resolving shareholder disputes
through the court rules, practice directions and the corporate legislation.

In fact, ADR is underused if its potential benefits are not as widely
known as they should be among the local businesspeople and legal pro-
fessions.® Previous empirical studies on corporate-related dispute reso-
lution illustrate that business enterprises were generally positive about
their experience with out-of-court processes because these processes are
generally viewed as flexible techniques for efficiently and effectively set-
tling disputes.® It follows that the attitude or motivation of businesspeo-
ple to engage in ADR processes can affect the overall likelihood of success
of the ADR initiatives for shareholder disputes, as they are the end users
of ADR processes.

However, it cannot be ignored that the legal professions are cap-
able of performing special roles in legitimizing the greater use of ADR
within the statutory unfair prejudice regime. This argument rests on the

8 John W. Meyer and Brian Rowan, ‘Institutionalized Organizations: Formal Structure as

Myth and Ceremony, American Journal of Sociology, 83:2 (1977), 340-363 at 343-346.

8 See Lawrence M. Friedman, Law and Society: An Introduction, (Englewood Cliffs,
NJ: Prentice Hall, 1977), 18.

8 See Id. at 14.

8 See Lord Justice Jackson, New Approach to Civil Justice: From Woolf to Jackson,
Conference on Civil Justice Reform: What Has It Achieved? (Hong Kong, 15 April 2010).

8 See David B. Lipsky and Ronald L. Seeber, ‘Patterns of ADR Used in Corporate Disputes),
Dispute Resolution Journal, 54:1 (1999), 68-71 at 71; John Lande, ‘Getting the Faith: Why
Business Lawyers and Executives Believe Mediation, Harvard Negotiation Law Review,
5 (2000), 137-231 at 176-179; Loukas Mistelis, ‘International Arbitration — Corporate
Attitudes and Practices — 12 Perceptions Tested: Myths, Data and Analysis Research Report,
The American Review of International Arbitration, 15 (2004), 527-591 at 550-559 and
Thomas J. Stipanowich and J. Ryan Lamare, ‘Living with ADR: Evolving Perceptions and
Use of Mediation, Arbitration, and Conflict Management in Fortune 1000 Corporations),
Harvard Negotiation Law Review, 19 (2014), 1-68 at 67-68.
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assumption that the legal professions occupy dominant positions in the
field to take control over the arrangements in ADR schemes introduced
by the Judiciary and to influence the pace of promoting ADR in Hong
Kong.*”® The degree to which the legal professions would support the insti-
tutionalization process of ADR for the resolution of shareholder disputes
depends on how a variety of policy options are transmitted within the
legal field.” Professional networks are effective for spreading peer influ-
ence and reinforcing the wide dissemination of ADR practices.”” The
more the information about the benefits of using ADR to resolve share-
holder disputes is transmitted through the legal professional networks,
the stronger the degree of institutionalization of ADR practices.” This
analysis is in parallel to the institutional view that that full institutional-
ization of a given practice likely depends on the ‘conjoint effects of rela-
tively low resistance by opposing groups, continued cultural support and
promotion by advocacy groups’® On that basis, institutional theory sheds
light on how institutionalization actually unfolds in a way that ADR can
secure legitimacy through a range of policy instruments and the role of
the legal professions (see Figure 1.2).

As a whole, institutionalization is first triggered by ADR policy in
responding to the pressures not only within the local court system, but
also those of interstate competition with regard to the relative attract-
iveness of doing business (such as the costs of conducting litigation, the
availability of non-litigation modes of dispute resolution and similar).”

% Lon L. Fuller, Morality of Law (New Haven, CT: Yale University Press, 1977); Pierre
Bourdieu, ‘The Force of Law: Toward a Sociology of the Judicial Field, Hastings Law
Journal, 38 (1987), 805-853; Lon L. Fuller, “The Lawyer as an Architect of Social Structures’
in Kenneth I. Winston (ed.), The Principles of Social Order: Selected Essays of Lon L. Fuller
(Oxford: Hart Publishing, 2001), 286-287; Simon Roberts and Michael Palmer, Dispute
Processes: ADR and the Primary Forms of Decision-Making, 2nd ed. (Cambridge: Cambridge
University Press, 2005), 45; Julie Macfarlane, The New Lawyer: How Settlement is
Transforming the Practice of Law (Vancouver, B.C.: UBC Press, 2008); and Brooker,
‘Mediation Law’, 260-264.
Royston Greenwood et al., “Theorizing Change: The Role of Professional Associations
in the Transformation of Institutionalized Fields, Academy of Management Journal, 45:1
(2002), 58-80 at 60-61.
2 DiMaggio and Powell, “The Iron Cage, 152-153.
* Lynne G. Zucker, ‘The Role of Institutionalization Cultural Persistence’ in Walter
W. Powell and Paul J. DiMaggio (eds.), The New Institutionalism in Organizational Analysis
(Chicago: University of Chicago Press, 1991), 87. According to Zucker, the history of
transmission provides a basis that ‘the meaning of the act is partly of the inter-subjective
common-sense world’
Tolbert and Zucker, ‘Studying Organization, 178.
> Hong Kong Judiciary, Reform of the Civil Justice System in Hong Kong, Interim Report and
Consultative Paper on Civil Justice Reform (Hong Kong Judiciary, 2000) at para. 9.
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Internal Pressures forced the Hong
Kong Court to consider alternatives
within the Judicial System

Dissatisfaction has been expressed in
Hong Kong’s civil justice system
regarding high litigation costs as well
as the duration and complexity of court
proceeding.

External Pressures on the Hong Kong
Judicial System

® Complexity of business transactions

® Hong Kong is in competition with
other jurisdictions with regard to the
relative attractiveness for doing
business (such as the costs of
conducting litigation, the availability
of non-litigation modes of dispute
resolution).

The
Emergence of
procedural
Innovations

=~ =

23

7

Process of I ization

Foreign policies and initiatives relating to the use of ADR for
disputes were taken into consideration for
implementing a series of reforms such as the CJR in HK, the
introduction of a new CO that empowers the CJ to make rules

shareholder

Pre-Institutional stage

relating to unfair prejudice proceedings (Chapter 2).

Theorization Process

® Judicial interpretation on
the court’s case
management powers to
refer cases to ADR
(Chapter 4).

® The reception of foreign
law relating to the use of
ADR for shareholder
disputes (Chapters 5 and 7).

Semi-Institutional stage

Diffusion Process

® Exploring the
underlying factors
by which ADR
practices are
transmitted within
the local legal
profession groups
(Chapter 6).

business communities

Full Institutionalization

Both corporate users and their lawyers
may consciously or unconsciously
adopt ADR processes to resolve
shareholder disputes as they believe
that such an adoption is in conformity
with cultural norms, beliefs or rules
that are presumed to be acceptable or
legitimate in a given society.

Figure 1.2 Institutionalization of ADR policy for shareholder disputes in Hong Kong.

Note: This model builds on the following literature: Tolbert and Zucker, ‘Studying Organization, 173-178 and Greenwood et al.,

“Theorizing Change, 59-61
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These pressures eventually become burdens on the courts to allocate
judicial resources effectively that meet the needs and expectations of
the disputants. The introduction of ADR into the Hong Kong courts is
partly a response to remove the enormous pressure on the court dock-
ets.”® Although both the Hong Kong government and the Hong Kong
Judiciary have provided supportive and practical steps to institutional-
ize ADR practices for shareholder disputes in recent years, Hong Kong
is now somewhere between the stage of semi-institutionalization and the
stage of full institutionalization.

It is certainly true that the utility and benefits of using informal out-of-
court processes (such as mediation) to resolve shareholder disputes are
more vulnerable to challenge by ADR’s opponents. There is an appreci-
able literature criticizing that private extrajudicial means can (1) rein-
force the power imbalance between the parties; (2) promote law without
justice; (3) heighten the risks of prejudice when the issue to be adjudi-
cated touches a sensitive or intimate area such as, for example, housing or
cultural-based conduct; and (4) neutralize conflicts by setting up manda-
tory referral of cases to ADR within the court system.”

The critique of ADR undermines the assertion made by ADR’s pro-
ponents that informal out-of-court processes are especially beneficial to
those minority shareholders who are either unable to fund the litigation
or weary of using adversarial approaches to resolving intra-close corpor-
ate disputes.”® On that basis, it is imperative to consider how the policy
objectives of introducing extrajudicial processes into the statutory unfair
prejudice regime would be refined and evolve through policy learning and
adaption.” This raises the question of how the development of a broad
range of policy instruments and the influence of the legal professions

% Ibid. and Jerold S. Auerbach, Justice without Law? (Oxford: Oxford University Press,
1983).

Stephen B. Goldberg et al., ADR Problems and Prospects: Looking to the Future, Judicature,
69 (1985),291-299 at 292-293; Richard Delgado et al., ‘Fairness and Formality: Minimizing
the Risk of Prejudice in Alternative Dispute Resoltuion, Wisconsin Law Review, (1985),
1359-1404 at 1391-1399. Delgado and his colleagues provide an excellent analysis on the
criticism made by those ADR’s opponents.

% Robert D. Raven, Alternative Dispute Resolution: Expanding Opportunities, The
Arbitration Journal 43:2 (1988), 44-48 at 45-47 and Francis E. McGovern, ‘Beyond
Efficiency: A Bevy of ADR Justifications (An Unfootnoted Summary), Dispute Resolution
Magazine, 3 (1996), 12-13 at 12-13.

For an excellent discussion of policy learning and adaption, see Richard Rose, ‘What Is
Lesson Drawing?, Journal of Public Policy, 11:1 (1991), 3-30 at 7. Policymakers in a coun-
try may have a strong incentive to learn lessons from other country as there might be
substantial similarities between cultures and legal families.

9

N1
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8

https://doi.org/10.1017/9781108151849.002 Published online by Cambridge University Press


https://doi.org/10.1017/9781108151849.002

INTRODUCTION 25

could ultimately increase the institutionalization process of ADR for the
resolution of shareholder disputes in Hong Kong.!%

This book, by examining the recent development and growth of ADR
for shareholder disputes in Hong Kong, finds that mediation and other
alternative processes have not yet been fully institutionalized as preferred
approaches to resolving shareholder disputes. On that basis, this book
argues that the success of ADR initiatives for shareholder disputes depends
not only on the efforts of the Judiciary and the government to devise a broad
range of policy instruments in supporting the institutionalization process,
but also on the critical role of lawyers in legitimizing the use of ADR.

First, both the court rules and a set of directives on mediation improve
the legitimacy of the judicial institutions to promote the greater use of
ADR within the local business community and legal professions in Hong
Kong. This is particularly true, as the legitimacy of both the civil pro-
cedure rules and a set of ADR referral directions issued by the Judiciary
derived not only purely from the authority but also from the endorsement
of a powerful group of local businessmen.'” One plausible line of reason-
ing of this is that both the court rules and case management directions
on mediation are designed in conformity with the objectives of the Basic
Law of the Hong Kong Special Administrative Region (the Basic Law) in
preserving the existing private market-orientated legal system.'*

Law and society theorists such as Friedman and Cotterrell note that
judges are statutorily bound to interpret the rules in light of a set of gov-
erning principles which were established or enacted by an authoritative
body (such as the legislative body).!® Clearly, if the law is designed in
accordance with the societal necessities that gained support from a group
of powerful actors, judges are more willing to follow a legalistic approach
to articulating reasons as the law meets the social demands.'™ Hong Kong

10 For further discussion, see Chapter 7.

101 For detail, see Chapter 4.

192 Tbid.

103 Lawrence M. Friedman, ‘On Legalistic Reasoning: A Footnote to Weber, Wisconsin
Law Review, (1966), 148-171 at 153-154 and Roger Cotterrell, The Politics of
Jurisprudence: A Critical Introduction to Legal Philosophy (London: Butterworths, 1989).

104 Lawrence M. Friedman, ‘Legal Rules and the Process of Social Change, Stanford Law
Review, 19 (1967), 786-840 at 840. In Lawrence M. Friedman, ‘Some Comments on Legal
Interpretation;, Poetics Today, 9:1 (1988), 95-102 at 97, Friedman distinguished between
primary and secondary legitimacy. The former means that an authority is somehow con-
sidered legitimate in itself because its sources of legitimacy are derived from the highest
authority. The latter is generally referred as the process of judicial reasoning or interpreta-
tion where judges enjoy certain degrees of discretions and creative powers in interpreting
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judges are accordingly more willing to apply rules in a manner which is
consistent with ADR goals if these objectives are consistent with social
norms underpinning the cultural rules of a given society, which empha-
size the importance of safeguarding the free operation of business and the
right of access to the courts.'®

Second, the new statutory unfair prejudice regime being introduced in
the 2014 corporate legislation is a ‘relatively self-contained social system’
that accommodates the existence of ADR for the resolution of shareholder
disputes.’® On the one hand, the statutory unfair prejudice provision
remains relatively autonomous from the political sphere, as it captures
the interest of private enterprises for safeguarding the free operation of
business affairs through contractual mechanisms.!”” On the other hand,
the law remains relatively autonomous from the judicial sphere, as ethi-
cal considerations are generally taken by the court in articulating public
values in the constitution.'®® Thus, the court will not make any order to
compel the parties to resort to ADR in lieu of traditional court litigation
processes for shareholder disputes.

Third, the legal professions serve as ADR advocates or agents of legit-
imacy supporting the development of ADR policy in Hong Kong.!” In
particular, judges, the leaders of the legal practitioners, use their intel-
lectual or cognitive capacities to convince all practicing lawyers to assist
their clients in using mediation and other alternative processes to resolve
shareholder disputes. Lawyers also play a key role in assisting their clients

the law which is passed by the legislative body. According to Friedman, he said: ‘In any
society, all authority that is not primary is secondary; to put it another way, authority
that is not primary has to justify itself and its behaviour; it must somehow derive a sense
of rightness from some person or institution that has primary legitimacy. Reasoning or
interpretation is thus the process through which a secondary authority links its decisions
and acts to an authority of unquestioned or primary legitimacy. ’ Clearly, judicial reason-
ing is the best exemplar of secondary legitimacy.

105 For details, see Chapter 4.

106 For details, see Chapter 5.

17 Tbid.

18 Tbid.

19 For details, see Chapter 6. See also Hong Kong Department of Justice, Report of the
Working Group on Mediation (Hong Kong Department of Justice, 2010) at para. 5.8, which
illustrates that the following parties could play very important roles in the promotion
of mediation: (1) the Hong Kong Judiciary, (2) the Hong Kong Bar Association, (3) the
Hong Kong Law Society, (4) Mediation service providers, (5) frontline conflict resolvers,
(6) Chambers of Commerce, (7) Consumer Council and (8) schools and universities. For
details, see Fuller, “The Lawyer as an Architect of Social Structures, 286-287. Fuller notes
that lawyers are often viewed as important ‘agents’” or ‘architects’ in changing their clients’
perceptions of using new dispute resolution techniques to resolve disputes.
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to explore the benefits of using ADR to resolve shareholder disputes. The
legitimacy of ADR derives from a cognitive process through which ADR
promoters employ a symbolic (such as the use of law) or rhetoric (the
use of language) device that connects ADR practice to the existing legal
culture.'® The present empirical study provides evidence supporting that
law can be viewed as a powerful policy instrument to convey a message
to lawyers that ADR was perceived as being compatible with court-based
shareholder proceedings.!! Similarly, the empirical findings of this study
also demonstrate that the legitimacy of ADR requires active efforts of
ADR promoters to employ non-legal instruments (such as ADR train-
ing) encouraging Hong Kong lawyers to adopt ADR on behalf of their
clients.!'?

Last but most importantly, much remains to be done in refining Hong
Kong’s current ADR programme by looking elsewhere for direction
towards international expectations for the development of sophisticated
ADR programme for shareholder disputes.'”® This book further proposes
that two conditions theoretically help ensure that the new corporate law,
the amended civil procedure rules and a set of ADR referral directives
issued by the Judiciary could achieve their maximum impact on further
policy development of ADR in Hong Kong.

First, the inclusion of ADR into the voluntary codes of corporate govern-
ance for small and medium-sized private companies in Hong Kong is to be
welcomed as it provides additional guidelines for the court to determine the
appropriate standard of conduct for directors to behave in a manner which
is consistent with ADR goals.!* Second, the new Companies Ordinance
that permits a minimum level of judicial intervention with regard to juris-
dictional limits of the arbitral tribunals to grant specific kinds of relief such
as a winding-up order should be retained.!”® This approach permits greater
freedom for private companies to contract out some of the members’ statu-
tory rights to file a petition to the court through an arbitration agreement,
while retaining a certain degree of the court to control over the specific kind
of remedies that the arbitral tribunals should not be granted.''¢

110" Roy Suddaby and Royston Greenwood, ‘Rhetorical Strategies of Legitimacy, Administrative
Science Quartely, 50 (2005), 35-67.

For further discussion, see Chapter 6.

112 Tbid.

13 For further discussion, see Chapter 7.

14 Tbid.

115 Tbid.

116 Tbid.
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1.3 Organization of the Book

This book is organized into three key parts. Part I includes this introduc-
tory chapter and Chapters 2 and 3. Chapter 2 provides an overview of the
recent development and growth of ADR in the resolution of shareholder
disputes in Hong Kong. Chapter 3 then develops a methodological frame-
work for evaluating policy development on ADR in resolving shareholder
disputes. It provides a rationale for and description of data collection
methods and instruments, as well as for data analysis techniques.

Part IT comprises three chapters, with a focus on how mediation and
other out-of-court processes can secure legitimacy from corporate law,
court rules, judicial directives on mediation and the support of the local
legal professions. Chapter 4 analyses the policy reasons for the develop-
ment of court-connected ADR procedures in Hong Kong. This analysis
helps to determine whether the amended court rules together with a set
of judicial referral directives have improved the legitimacy of the court to
further promote the greater use of ADR in resolving shareholder disputes.
Chapter 5 considers how the reform of provisions concerning protection
of minority shareholders facilitates the coexistence of both informal out-
of-court processes and court-based shareholder proceedings. Chapter 6
seeks to identify the key factors affecting the attitudes of Hong Kong law-
yers to choose ADR methods in helping their clients to resolve share-
holder disputes.

Part ITI consists of one chapter, which explores the feasibility of formu-
lating a set of specific company law provisions in relation to the proper
use of out-of-court processes for the resolution of shareholder disputes in
Hong Kong. Chapter 7 includes the use of comparative sociology of law to
develop three testable series of arguments regarding the conditions under
which Hong Kong may learn from the experience of the United Kingdom,
New Zealand and South Africa by incorporating the use of informal dis-
pute resolution methods into the company legislation.

Finally, a concluding chapter summarizes the findings presented in the
earlier chapters. This chapter concludes the study by drawing together
the main themes of the book in relation to the process of institutional-
izing the greater use of extrajudicial processes for the resolution of share-
holder disputes. This analysis provides more detailed recommendations
for future research purpose. In particular, it underlines the importance of
developing other sophisticated empirical models to examine the unfold-
ing changes of an institutional process that could ultimately lead to the
stage of full institutionalization.
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Some important limitations to the present study should be acknowl-
edged at the outset. First, this study does not attempt to resolve the broad
issues in attempting to expand the scope of ADR applications in deriva-
tive actions. Instead, it focuses on shareholder disputes, primarily on dis-
putes between minority and majority shareholders in a private company
registered in the Hong Kong Company Registry. Second, this book is con-
cerned primarily with shareholder disputes rather than corporate con-
flicts. It pays more attention to examining how and why the development
of a variety of policy instruments can secure the legitimacy of innovative
dispute resolution processes for handling shareholder disputes in Hong
Kong. Third, the study does not employ substantive case law analyses
together with the historical perspectives in analysing the substantive law
development that have impacted on the development of unfair prejudice
proceedings. Fourth, the empirical study is limited to analysis of Hong
Kong lawyers’ attitudes towards the use of mediation instead of other
modes of non-litigation dispute resolution processes (such as arbitration
and expert determination). This is predicated on the fact that the inten-
tions of the CJR together with the Chief Executive’s Policy Address of the
Chief Executive of the Hong Kong Special Administrative Region are to
encourage the parties and their legal representatives to pursue mediation.
Last but not least, this study is limited to the theoretical realm by com-
paring with those common law jurisdictions including South Africa, the
United Kingdom and New Zealand which have developed sophisticated
ADR programmes for resolving shareholder disputes.
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