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War, International Law and the Rise of Parliament

The Influence of International Law on UK Parliamentary
Practice with Respect to the Use of Force

Veronika Fikfak

In foreign relations law, the power to wage war is inherently an executive
power." It is the government that declares war or sends the military forces into
battle. Yet, increasingly, the prerogative to engage in military action has been
open to scrutiny by domestic parliaments. This trend was first noted in 1990,
when Lori Damrosch argued that there was a trend ‘towards parliamentary
control over the decision to introduce troops into situations of actual or
potential hostilities’.* In relation to the Gulf War she noted a ‘striking pattern
of parliamentary approvals for decisions to commit military support, including
votes in the US Congress, the French Assemblée nationale, and the
Parliaments of ltaly, Canada, Australia, the Netherlands, Greece, Turkey
and Spain’3 Similarly, the NATO bombing against the then Federal

Republic  of Yugoslavia in 1999 triggered ‘intensive parliamentary

1

The latest in the series of reports, which affirm this position is: “The Role of Parliament in the
UK Constitution: Authorising the Use of Military Force’, Report of the Public Administration
and Constitutional Affairs Committee, 06 August 2019, www.parliament.uk/business/commit
tees/committees-a-z/commons-select/public-administration-and-constitutional-affairs-commit
tee/news-parliament-2017/parliamentmilitary-force-report-published-17-19/,  accessed  on
30 September 2020. Prior reports are mentioned throughout this paper and include: Ministry
of Justice, “The Governance of Britain’, Policy paper, CM 7170; Ministry of Justice, “The
Governance of Britain: War Power and treaties: Limiting Executive powers’, CM 7230;
Ministry of Justice, “The Governance of Britain: Constitutional Renewal’, White Paper, Cm
7342-1; Ministry of Justice, “The Governance of Britain: Review of the Executive Royal
Prerogative Powers: Final Report’, October 2009; House of Lords, Constitution Committee,
‘Constitutional arrangements for the use of armed force’, 2nd Report 2013 — 14, HL Paper 46;
and Joint Committee on Human Rights, “The Government’s policy on the use of drones for
targeted killing’, 2nd Report 2015 — 16, HC 574.

Lori F. Damrosch, ‘Is There a General Trend in Constitutional Democracies Toward
Parliamentary Control over War-and-Peace Decisions?” (1996) go ASIL Proceedings 36, 36.
Tom Ruys, Luca Ferro, Tim Haescbrouck, Parliamentary War Powers and the Role of
International Law in Foreign Troop Deployment: Decisions the US-Led Coalition against
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deliberations” in all participating states* as did the 2003 Iraq invasion.” In
relation to both conflicts, the legality of intervention was highly disputed.
Since then, the involvement of parliaments around the world has become
a fait accompli. The Netherlands Constitution, for example, was revised to
require the Government to inform Parliament prior to deployment of forces
abroad,® the French Constitution also similarly strengthened the position of
Parliament,” whilst other countries changed legislation to define the precise
role of the legislature in the context of deployment of armed forces abroad.” In
all of these cases, the role of Parliament has been strengthened so that it could
provide support or approval for military action and for troops on the ground.”
The votes in national parliaments provide legitimacy to the decisions made
and give the impression that the Government was held to account by the
people’s representatives.” In some cases, for example when national parlia-
ments had effectively vetoed the Government’s plans for military actions,

“Islamic  State” in Iraq and Syria’ (2019) 17 ICON 18-s0 citing Lori F. Damrosch,
‘Democratization of Foreign Policy and International Law, 19142014 (2014) 21 ILSA Journal of
International and Comparative Law 281, 287-8; see also Lori F. Damrosch, ‘The Interface of
National Constitutional Systems with International Law and Institutions on Using Military Forces:
Changing Trends in Executive and Legislative Powers” in Charlotte Ku and Harold K. Jacobson
(eds.), Democratic Accountability and the Use of Force in International Law (Cambridge:
Cambridge University Press, 2003) 50; Michael Bothe and Andreas Fischer-Lescano, “The
Dimensions of Domestic Constitutional and Statutory Limits on the Use of Military Force’ in
Michael Bothe, Mary E. O’Connell and Natalino Ronzitti (eds.), Redefining Sovereignty: The Use
of Force after the Cold War (Ardsley: Transnational Publishers, 2005) p. 203.
Bothe, Fischer, “The Dimensions of Domestic Constitutional and Statutory Limits’, p. 203.
> Wolfgang Wagner, Dirk Peters and Cosima Glahn, ‘Parliamentary War Powers Around the
World, 1989—2004 A New Dataset’ (2010) DCAF Occasional Papers No. 22, p. 25.
©  See Article 100, which was included anew into the Dutch Constitution, see: The Netherlands,
Raad van State, Rijkswet van 22 juni tot verandering in de Grondwet van de bepalingen inzake
de verdediging, 22 June 2000, Staatsblad van het Koninkrijk der Nederlanden, Jaargang 2000,
P- 204.
7 France, Congres, Loi constitutionelle n® 2008-724 de modernisation des institutions de la Ve
Reépublique, 24 July 2008, Journal Officiel de la République Frangaise, NOR: JUSXo807076L
(amending Article 35 of the French Constitution of 28 September 1958, which before only
provided for involvement of Parliament in cases of declaration of war).
German Parliamentary Participation Act: Germany, Bundestag, Gesetz tiber die parlamentar-
ische Beteiligung bei der Entscheidung bewaffneter Streitkrdfte im Ausland, 18 March 2005,
Bundesgesetzblatt I, p. 775.
9 Philippe Lagassé, ‘Parliament and the War Prerogative in the United Kingdom and Canada:
Explaining  Variations in Institutional Change and Legislative Control’ (2017) 70
Parliamentary Affairs 280, 280.
Ruys, ‘Parliamentary War Powers and the Role of International Law in Foreign Troop’, 118;
Damrosch, ‘Democratization of Foreign Policy and International Law’, 288 and 292;
Louis Henkin, How Nations Behave: Law and Foreign Policy, 2nd ed. (New York: Columbia
University Press, 1979) p. 64.
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there is even talk of a quasi-sharing of powers between the Executive and the
Legislature.”

In the context of the United Kingdom, these developments are captured in
my recent monograph, Parliament’s Secret War (co-authored with Hayley
Hooper)."” In the monograph, we contextualise the recent emergence of
a constitutional convention, which requires that the House of Commons
should have an opportunity to debate an intervention before troops are
committed. The Convention, which was adopted in response to the Iraq
invasion and recognised by subsequent Governments, has been hailed as
historic and is said to represent a real shift in power from the Government to
Parliament. In this context, the book makes a strong argument about how
international institutions and international law more generally have facilitated
this move: on one side, by failing to provide legal bases for interventions on the
international level (e.g. Security Council) thus creating a lacuna for national
legislatures to step in, and on the other side, by giving parliamentarians the
necessary international law terminology on the basis of which they could
assess the legality (and legitimacy) of the use of force. The book makes clear
that ‘international law” has influenced domestic parliamentary discourse in
several ways.

This chapter presents the empirical evidence to support the arguments
made in and serves as a precursor to Parliament’s Secret War. Through
discourse analysis, | seek to empirically trace how international law influences
domestic parliamentary language. In this regard, I am interested in how
members of Parliament understand and explain their role in the context of
decisions to use force. I show how by merely looking at the debates in
Parliament, one can conclude that after Iraq there has been a change in
power-relations between the Government and Parliament. Tracing the ter-
minology used by MPs, I reveal the decline of the term ‘Government’ and the
rise of the reference to the ‘House’. This terminology suggests a shift of focus
(and perhaps power) from the Government to the House. The chapter maps
out how this shift is mirrored in the increased relevance of international law
and specifically the question surrounding the legality of the military interven-
tion. It is this question — and particularly the experience of Iraq — that has
reshaped the debates in the UK Parliament vis-a-vis the Government. When

11

Veronika Fikfak and Hayley Hooper, Parliament’s Secret War (Bloomsbury: Hart Publishing,
2018).

Fikfak and Hooper, Parliament’s Secret War; Some of the international law points are also
previously made by Nigel White Democracy goes to War (Oxford: Oxford University Press,
2009). For the historical argument on the topic, see Rosara Joseph, The War Prerogative:
History, Reform, and Constitutional Design (Oxford: Oxford University Press, 2013).
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the legal basis is ambiguous, Parliament reaches for the ‘international law’
toolbox to assert its responsibility. The presence of ‘international” concerns in
parliamentary discourse then fluctuates depending on the clarity of the basis
for the intervention. The investigation also reveals that as MPs become more
and more involved and informed on issues of war, the deference shown to
international institutions and their evaluation of the situation decreases. MPs
appear to become more confident in referring to traditional international
terms and more competent to make decisions about interventions themselves.

I WHO HAS POWER?

Prior to the Iraq war, the involvement of the House of Commons in debating
a potential military intervention was limited. The House was traditionally
engaged after the Government made its decision on intervention and more
specifically, after the start of hostilities. According to Tony Blair, this tradition
required that the Prime Minister make a statement in the House of Commons,
followed by a question and answer session or a potential debate. Yet, these
debates never ended in a vote, which would explicitly support or reject the
military engagement. Instead, a procedural motion of adjournment was
called, allowing the Government to preserve face even when seriously
criticised.

In 2003, the questions surrounding the legality of the intervention in Iraq
without an explicit Security Council Resolution triggered an important debate
in the UK as to the role of the Westminster Parliament. In response to previous
disputes, such as Suez and Kosovo, in which MPs were denied an opportunity
to debate or have a meaningful vote, concerns were raised that “The question
of whether British troops are committed to action ought to require the dignity
of a more meaningful procedure’.”® In face of a strong revolt from Labour
backbenchers and the resignation of Robin Cook, MPs were — for the first
time — given an opportunity to vote prior to the start of hostilities about whether
they supported the war or not.

The Iraq example could be an anomaly in an otherwise consistent practice
of governments from both sides of the isle which had sidelined Parliament.
Yet, the eventual discovery that no nuclear weapons existed, and the clear
illegality of the invasion triggered a period of introspection in the UK.
A number of committees and inquiries debated the issue of the appropriate

3 Robin Cook, The Point of Departure (London: Simon & Schuster Ltd, 2003) pp. 187-8.
** Andrew Blick, ‘Emergency Powers and the Withering of the Royal Prerogative’ (2014) 18 The
International Journal of Human Rights 195-210.
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role for Parliament on questions of military action. The reports (aptly called as
Taming the Prerogative and Governance of Britain) underlined the need for the
Government to be ‘accountable to Parliament for the use of prerogative
powers just as for things done under statutory or common law authority’."”
The main complaints made against the traditional arrangements were that the
Government was usually only ‘accountable after the event."® This allowed it to
take decisions in a vacuum and escape accountability by providing a reason for
intervention only when troops were already on the ground. By that point, most
of the strategic decisions had already been taken and a step back from military
action would be potentially embarrassing and dangerous for the troops. The
involvement of Parliament only at this late stage — effectively as a confirmatory
organ — greatly demeaned the House of Commons."” In this regard, the 2003
Iraq vote could not be treated only ‘as an act of generosity by the Government
for which we had to be grateful at the time™ but had set a precedent for the
future.

As a consequence, by zo11 consensus had arisen around the position that
‘any major military action should have explicit parliamentary approval’.'” The
Government acknowledged this in the Cabinet Manual by recognising a new
‘convention ... that before troops were committed the House of Commons
should have an opportunity to debate the matter and said that it proposed to
observe that convention except when there was an emergency and such action
would not be appropriate’.*® This recognition of the role of Parliament in
sending troops into battle redefines the relationship between the Government
and the House of Commons. The convention puts the traditional arrange-
ments under which the Government is the sole source of the deployment
power under question and as a consequence, the old arrangements are no
longer sufficient. If ‘Parliament should be the source of Government’s power’,
this requires a different role for the Commons.* In this context, the timing of

House of Commons Public Administration Select Committee, “Taming the Prerogative:
Strengthening Ministerial accountability to Parliament’, 4th Report, 200304, HC 422, p. 8.
House of Commons Public Administration Select Committee, “Taming the Prerogative’, p. 8.
Hansard, HC, vol. 398, col. 373, 22 January 2003, Tam Dalyell.

House of Commons, “Taming the Prerogative’, [22], William Hague MP, later Foreign
Secretary, who argued in favour of a statutory basis for parliamentary approval.

House of Commons, “I'aming the Prerogative’, p. 8.

HM Government, The Cabinet Manual: A guide to laws, conventions and rules on the
operation of Government, 1st ed. (London: The Stationary Office, 2011) [5.38]. House of
Commons Political and Constitutional Reform Committee, ‘Constitutional Implications of
the Cabinet Manual’, 6th Report of 20102011, HC 734, [61]; Andrew Blick, The Codes of the
Constitution (Oxford: Hart Publishing, 2016).

House of Lords, Select Committee on Constitution, ‘Waging War Parliament’s role and
responsibility’, 15th Report, 2005-06, [43] and S Payne, vol. II: Evidence, 17.
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its involvement is key — the Commons has to be involved prior to deployment.
In this case, the debate and vote can serve to question the Government about
its decision and strategy and Parliament can ultimately provide approval for
the exercise of the deployment power. The whole issue can ‘be better scrutin-
ised, better thought through, better prepared and the decision would be better
made’.*

Since the Manual’s publication in 2011, the House of Commons has been
given the opportunity to debate military deployments in relation to Syria,
against Islamic State (IS) in Iraq and most recently against IS in Syria. Instead
of voting on procedural motions, these are now put as substantive questions of
support and approval of governmental actions. Today, MPs could argue that
the practice of putting the question to the House on a substantive motion has
developed into a binding convention, which requires the House’s involvement
every time the Government contemplates military action.”® Although the
timing of this debate and vote is still inconsistent (sometimes prior, other
after the fact), the substantive involvement suggests a fundamental shift in the
role of Parliament.

This story of the birth of the constitutional convention and the role and
responsibility of the House of Commons in the context of decisions to use force
can also be traced in the choice of terminology used by MPs in debates of the
House. Nine debates are mapped out on the graph below — from Korea 1950, to
Suez 1956, Gulf 1991, Kosovo 1999, Iraq 2003, Libya 2011, Syria 2013, ISIL in
Iraq 2015 and Syria 2018.** The picture reveals a clear story of the decrease in
the (linguistic) relevance of ‘Government, eclipsed by an increase in the

22

House of Lords, Select Committee on Constitution, ‘Waging War’ Evidence, 17, citing Clare

Short.

* On constitutional conventions: John A. G. Griffith, “The Political Constitution’ (1979) 42
Modern Law Review 1; David Feldman, ‘Constitutional Conventions” in Matt Qvortrup (ed.),
The British Constitution: Continuity and Change and the Influence on Europe — A Festschrift
for Vernon Bogdanor (Oxford: Hart Publishing, 2013) 94, 94; A Tomkins, ‘In Defence of the
Political Constitution’ (2002) 22 Oxford Journal of Legal Studies 157—75 and Graham Gee and
Grégoire C. N. Weber, ‘What Is a Political Constitution?’ (2010) 30 Oxford Journal of Legal
Studies 273-99; Joint Committee on Conventions, ‘Conventions of the UK Parliament’, HL,
265-1 (2000).

* Temploy a basic frequency analysis, which counts the number of times a certain word appears

in the text analysed, followed by a word-in-context analysis. I also look at the relative import-

ance of the words studied, taking into account how long the debate was (e.g. how many terms
appear in it and how frequently). In total, I analyse nine debates on the use of military force:

Hansard, HC, vol. 477, col. 485-596, o5 July 1950, (Korea); Hansard, HC, vol. 558, col. 2-149,

12 September 1956 (Suez); Hansard, HC, vol. 183, col. 734-826, 15 January 1991 (Gulf);

Hansard, HC, vol. 329, col. 573-668, 19 April 1999 (Kosovo); Hansard, HC., vol. 401, col.

760-858, 18 March 2003 (Iraq); Hansard, HC, vol. 525, col. 700-807, 21 Mar 2011 (Libya);

Hansard, HC, vol. 566, col. 1425 ff. 29 Aug 2013 (Syria 2013); Hansard, HC, vol. 603, col.

https://doi.org/10.1017/9781108942713.015 Published online by Cambridge University Press


https://doi.org/10.1017/9781108942713.015

War, International Law and the Rise of Parliament 305

relevance of ‘the House'. After the experience of Iraq in 2003, the importance
of the House of Commons can be visible as a slight bump on the graph.
A further and considerable increase in the relevance of the ‘House” can be
seen in the context of the 2013 vote in which MPs vetoed the proposed
intervention of the Government in Syria against Assad, a day labelled as
a ‘historic night’ and ‘a victory for Parliament’.*> After this defeat of the
Government’s motion to deploy troops to Syria, commentators even argued
that the decision of Prime Minister Cameron to comply with the vote in the
House suggests the so-called ‘consultation” convention has solidified into
a binding constitutional convention regulating relationship between two
institutions of the constitution and that as a consequence Westminster
Parliament had acquired a type of veto-power over decisions on military
action.?® This, however, appears to have been the peak of Parliament’s
power. Since then, subsequent governments (under Theresa May) appear
to have taken a step back and the extent of power that Parliament has over
these issues remains unclear.”” This fluidity is visible on Figure 14.1 as
references to ‘the House” decrease after 2013.

The terms ‘House” and ‘Government” cannot be seen in isolation from what
they require: The growing reference to the ‘House of Commons’, for example, is
mirrored by the relevance of the terms such as ‘responsibility’ and ‘duty’ to refer to
MPs’ role, as well as the appearance of the terms ‘constitutional convention’,* all
of which become more widely used after 2003. For example, although MPs

323-501, 02 December 2015; Hansard, HC, vol. 639, col. 39 ff., 16 April 2018: https://hansard
-parliament.uk/commons/2018—04-16/debates/92610F86-2Bg1-4105-AES8B-78 D018 453D1B/Syri
a, accessed on 30 September 2020. More generally on frequency textual analysis, see
Martin Weisser, ‘Basic Frequency Analysis — or What Can (Single) Words Tell Us About
Texts?” in Martin Weisser (ed.), Practical Corpus Linguistics: An Introduction to Corpus-Based
Language Analysis (Bridgewater: Wiley, 2015) p. 146. Textual analysis is increasingly used in
law: Jack G. Conrad and L. Karl Branting, ‘Introduction to the Special Issue on Legal Text
Analytics’ (2018) 26 Artificial Intelligence Law gg—102.
*  Tim Stanley, ‘Syria Vote: This Historic Night Was a Humiliation for David Cameron But
a Victory for Parliament’, The Telegraph (29 August 2013); Robert Hutton and Thomas Penny,
‘Historic Vote Sees Cameron Defeated by Lawmakers on Syria’, Bloomberg Online (20 August
2013); James Hallwood, “The Syria Vote Was a Triumph of Parliamentary Sovereignty’ New
Statesman (30 August 2013).
Gavin Phillipson, “Historic” Commons Syria Vote: the Constitutional Significance (Part 1),
UK Constitutional Law Association blog (19 September 2013), https://ukconstitutionallaw.org
/2013/09/19/gavin-phillipson-historic-commons-syria-vote-the-constitutional-significance-part-
i/, accessed on 30 September 2020.
*7 Veronika Fikfak and Hayley J. Hooper, ‘Whither the War Powers Convention? What Next for
Parliamentary Control of Armed Conflict after Syria?’, UK. Const. L. Blog (20 April 2018),
https://ukconstitutionallaw.org/, accessed 30 September 2020.
This is not shown on the graph but the line overlaps with ‘responsibility’.
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Who has power? Relative frequency of terms
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FIGURE 14.1 Who has power? Relative frequency of terms

initially had no ‘Tegal or constitutional right to decide the matters [of military
deployment][’, they had a ‘duty to represent the people’.* In contrast, after 2011
MPs insist that ‘the new convention places a responsibility on Members of
Parliament to weigh up the arguments and vote according to their
conscience’3° ‘Being a Member of Parliament is a great honour, but it carries
responsibility: the responsibility for deciding whether one agrees with the
Government of the day’.?" If before the focus was on helping and supporting
Government, now this new responsibility requires parliamentarians to hold the
Government to account. If military intervention will be waged with the approval
of Parliament, then ‘with deeper engagement comes greater responsibility’,*®
a responsibility, which MPs cannot abdicate.

The convention therefore not only appears to shift the discourse about the
power from the Government to Parliament, it also very clearly changes how
MPs perceive their own function.

II THE ROLE OF INTERNATIONAL LAW IN DOMESTIC
PARLIAMENTARY DISCOURSE

When the constitutional convention was emerging, the most frequently
asserted reason for its birth and recognition was the idea of increasing the

9 Hansard, HC, vol. 177, col. 774-s5, 6 September 1990 (Tony Benn).

3% Hansard, HC, vol. 603, col. 367, 2 December 2015, Alan Johnson, emphasis added.
3 Hansard, HC, vol. 329, col. 609, 19 April 1999, Tony Benn, emphasis added.

3 Hansard, HC, vol. 639, col. 8, 16 April 2018, Jo Swinson, emphasis added.
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accountability of the Government to the House.?* The aim was therefore to
democratize the prerogative power. Yet, in Parliament’s Secret War, we put
forward a different argument — one that questions whether the idea of account-
ability was the main driving force in the recognition of the convention.
Instead, we argue that the consistent failure of the Security Council to act
and support military action in certain conflicts, created a Tacuna’, which
‘could be filled by domestic legislatures’3* The failure of the international
community to provide authorisation for action in the context of Kosovo, Iraq,
Syria and Yemen, etc., had prompted subsequent governments to turn inwards
and look to their own parliaments to provide legitimacy for their action. The
developments on the international sphere have therefore triggered
a ‘domestication’ of decision-making.>> In the UK, this has placed
Westminster Parliament centre stage and has made MPs primary decision-
makers on decisions to use force.3®

The shift of decision-making from the international sphere to the domestic,
however, ‘has not resulted in a more domestically focused discourse. Instead,
the discussions in the House have focused precisely on those questions which
the international community should have resolved — questions of the legality
of the use of force’.3” In many ways, Westminster Parliament appears to be
carrying out similar functions as the Security Council — for example, testing
whether there is enough basis to support military action proposed by their
Government.

3 Charlotte Ku, Harold K. Jacobson, Democratic Accountability and the Use of Force in
International Law; Hans Born, H Hanggi, “The Use of Force under International Auspices:
Strengthening Parliamentary Accountability’, DCAF, Policy Paper No 7, 2005.

3+ Fikfak, Hooper, Parliament’s Secret War, p. 52. See also James Strong, “The Accidental
Prerogative: Why Parliament Now Decides on War’ (2015) 17 British Journal of Politics and
International Relations 604 ff.; Julian Borger and Bastien Inzaurralde, ‘Russian Vetoes Hurt
UN Security Council’s Legitimacy, says US’, The Guardian (23 September 2015), www
.theguardian.com/world/2015/sep/23/russian-vetoes-putting-un-security-council-legitimacy-at-
risk-says-us, accessed 30 September 2020.

3 Jean Galbraith and Curtis Bradley, ‘Presidential War Powers as an Interactive Dynamic:

International Law, Domestic Law, and Practice-Based Legal Change’ (2016) 92 NYU.

L. Rev. 689 at 689; the ‘domestication’ of course allows for unilateral interventions: Colin

R. G. Murray and Aoife O’Donoghue, ‘Towards Unilateralism? House of Commons

Oversight of the Use of Force’ (2016) 65 International and Comparative Law Quarterly

305—41; Nico Krisch, ‘Unilateral Enforcement of the Collective Will: Kosovo, Iraq, and the

Security Council’ (1999) 3 Max Planck Yearbook of United Nations Law 59-103.

Note, for example, how President Obama drops the planned intervention in Syria in 2013, after

Westminster Parliament fails to support Cameron’s motion for military action; See film by

Greg Barker, The Final Year (HBO, 2017); Kenneth R. Mayer, ‘Executive Power in the Obama

Administration and the Decision to Seek Congressional Authorization for a Military Attack

against Syria: Implications for Theories of Unilateral Action’ (2014) Utah Law Review 821 ff.

37 Fikfak, Hooper, Parliament’s Secret War, p. 48.

https://doi.org/10.1017/9781108942713.015 Published online by Cambridge University Press


http://www.theguardian.com/world/2015/sep/23/russian-vetoes-putting-un-security-council-legitimacy-at-risk-says-us
http://www.theguardian.com/world/2015/sep/23/russian-vetoes-putting-un-security-council-legitimacy-at-risk-says-us
http://www.theguardian.com/world/2015/sep/23/russian-vetoes-putting-un-security-council-legitimacy-at-risk-says-us
https://doi.org/10.1017/9781108942713.015

308 Veronika Fikfak

This can be clearly seen in the graph below.3® Looking at the different
disputes of the last seventy years, it is clear that those which have a clear
international authorisation (Gulf War and Korea),3” raise little if any concerns
about international law. For example, in relation to Korea, MPs talk about the
‘authority of international law” and the need for Britain to ‘act up to [its]
supreme international obligations’.*” In these cases, the additional support
and legitimacy that a national parliament could provide to an already author-
ised international action is minimal and MPs therefore appear not to be too
concerned or worried about international norms. References to ‘international’
law are minimal #

In contrast, the peaks of debate about international law can be seen clearly
(on Figure 14.2) in cases where the international basis for the intervention is
unclear or ambiguous: after Iraq 2003, most references to international law are
made in the context of the 2013 Syria debate and in 2018. However, the most
visible peak of concern about ‘international’ legality of military action can be
seen in relation to the 1956 Suez crisis, in which Britain helped Israel and
France in the nationalization of the Suez Canal. The action was condemned
by the international community, but the Security Council failed to condemn
the nationalisation due to France and Britain’s veto.** In the Suez debate,
which followed in the House, there were 302 references to ‘international” law.
Later, in 2003, Iraq generated g8 references.

Developments on the international level have therefore created space for
domestic parliaments, but they have also — at least indirectly — imposed
a responsibility on MPs to not allow themselves to be used strategically in
a manner that enables the Government to fill the void at international law
level. As the Constitutional Committee in its Waging War Report found:

Given the absence of legal restraint on the deployment power under
domestic law, the rules of international law on the use of force take on an
enhanced significance as the only apparent limitation on the prerogative.
Domestic legality does not pre-empt international law. In other words,

3% Note also the change in how the intervention is referred to. The term war appears to be limited

to situations in which ground troops are sent into battle. This is different when airstrikes are
debated — there the terminology turns to ‘action’.

39 SC Resolution 8z (1950) and SC Resolution 660 (1990), followed by SC Resolution 661 (1990)
imposing economic sanctions, and SC Resolution 665 (199o) authorizing naval blockade to
enforce embargo against Iraq.

# Hansard, HC, vol. 477, col. 493, 5 July 1950 (Attlee).

# These generate the fewest absolute references to ‘international law’” and ‘international’: e.g.
twenty-eight and seventy-one.

+ Vetoes used on 30 October 1956 at Security Council meetings nos. 749 and 7s0.
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action, which may not be unlawful under domestic law, could be in viola-
tion of international law.*3

In fact, looking closely at debates, international law appears to provide MPs with
the framework and language with which they can carry out their functions. In
Suez, for example, MPs underlined that the UK as a member of the United
Nations had ‘steadfastly avoided any international action which would be in
breach of international law or, indeed, contrary to the public opinion of the
world. We must not, therefore, allow ourselves to get into a position where we
might be denounced in the Security Council as aggressors, or where the majority
of the Assembly were against us.* Others equally recognized what was at stake:
‘are we to live under a regime of international anarchy or international law? . . .
We all recognise that [the Charter| has its limitations. . .. But nevertheless it has
sufficient authority for one to say that no action that we take ... should be in
derogation of the Charter, much less in contradiction of it’.#

In Iraq, when debating potential military action, MPs objected that “The
action against Iraq is, I believe, pre-emptive, and therefore demands even
greater international support and consensus than other sorts of intervention.
We do not have it. Such isolation entails a genuine cost and danger. It
undermines the legitimacy that we must maintain to tackle the many threats

to global security’ 4

+# House of Lords, Select Committee on Constitution, ‘Waging War’ Evidence, 17, p. 15.
#  Hansard, HC, vol. 558, col. 19, 12 September 1956, Hugh Gaitskell.

#  Hansard, HC, vol. 558, col. 114, 12 September 1956, J. E. S. Simon.

4% Hansard, HC, vol. 401, col. 798, 18 March 2003, John Denham.
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These concerns run through the debates that seek to fill the void left by
unauthorised, unilateral military interventions. In fact, MPs appear to have
internalised international concerns about the legality of the proposed action and
worry about how they will be perceived by the international community.#” For
this reason, when the Government makes its case to MPs, it does so in a similar
manner as it would before the United Nations — by referring to the Charter and
presenting the intervention as ‘necessary’ and ‘proportionate’. In turn, MPs — in
effect invited to step into the shoes of the Security Council and support the use
of force — pick up on this international language of ‘necessity” and ‘proportion-
ality” and use the same terminology to assess and evaluate the legitimacy of the
proposed military intervention. The graphs below show clearly how in the
debates of the Commons the use of the terms ‘necessary” and ‘proportionate” —
to refer to the appropriate extent and scope of the use of force — have
skyrocketed since the Iraq War.# Before 2004, MPs barely made use of this
terminology to discuss the use of military action (bar the blatant exception of
Suez). Even in relation to the Falklands Islands, where the intervention was
defined as one of self-defence, the necessity and proportionality were not high
on the agenda. After 2004, both terms ‘necessary’ and ‘proportionate’ feature
prominently as seen in Figure 14.3 (e.g. in the context of debates concerning
Libya 2011 — ‘necessary’, Syria 2013 — ‘proportionate’, Syria 2015 — both).

The graphs in this section portray the lessons from Iraq clearly: since 2004, MPs
regularly require that the Government seek a legal opinion about potential
military action and make a clear case as to the legality of the intervention.*
But their expectations do not stop there — an assessment of proportionality of the
action is also expected and MPs themselves will query this element of the

47 The idea of internalisation of international norms into domestic sphere is best made by
H. Koh, “T'ransnational Legal Process’ (1996) 75 Neb. L. Rey. 181; Compare for example the
efforts to internalise international norms through domestic courts: Veronika Fikfak, ‘English
Courts and the “Internalisation” of the European Convention on Human Rights — Between
Theory and Practice’ (2013-14) 5 Cambridge Journal of International and Comparative Law —
The UK Supreme Court Yearbook (2015) 183-214;  International Law Before English and Asian
Courts: Finding the Judicial Role in the Separation of Powers™ (2013) 3(2) Asian Journal of
International Law 271-304.

Though note the variations in the use of the term ‘necessary’: aside from Suez, the peaks
appear to be consistent with internationally authorised actions (Libya and ISIS in Iraq). On
who gets to define meaning to terms, see Benedict Burnett and Veronika Fikfak, ‘Domestic
Courts’ Reading of International Norms: A Semiotic Analysis’ (2009) Int | Semiot Law 22, Art.
no. 437 and Veronika Fikfak, Judicial Strategies and their Impact on the Development of the
International Rule of Law” in Machiko Kanetake and André Nollkaemper, The Rule of Law at
the National and International Levels (Bloomsbury: Hart Publishing, 2016) p. 45.

Hansard, HC, vol. 560, col. 1426, 29 August 2013, Caroline Lucas asking about why only two
paragraphs of Attorney General’s opinion in relation to Syria 2013 were published.

48

49
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FIGURE 14.3 Use of terms ‘necessary” and ‘proportionate’

intervention throughout the debate. The ‘proportionality’ graph shows beautifully
how before 2003, no assessment of proportionality took place in the Commons.
Since then, however, MPs are not only informed about what international law
requires but also concerned that the country complies with its requirements.

It is clear from what has been said that whilst international concerns have
always been at the heart of debates in Parliament (partly due to the inter-
national nature of war), with the birth of the War Powers Convention after
2003, interest in international law has steadily increased, driven by the need for
accountability. This need was more pronounced in situations where military
intervention had no clear authorisation from the Security Council, that is, in
the case of Syria 2013 and airstrikes in Syria in 2018. The graph below shows
clearly how the enhanced involvement of the ‘House’ (and the power associ-
ated with it) and the need to hold the Executive to account for the proposed
‘action” directly correlates with the House’s attention to ‘international’ con-
cerns. Since 2003, when the Pandora’s box for enhanced parliamentary
involvement was opened, the three lines (and seen on Figure 14.4) appear to
move almost in parallel. The strong link between the ‘international’ and the
power and relevance of the ‘House’ is therefore clear.

[ITI THE IMPLICATIONS FOR INTERNATIONAL LAW

Governments have turned to domestic parliaments strategically, inviting them
to fill the lacuna left by the international community (e.g. Security Council).
MPs appear to have accepted this challenge and have become increasingly
more confident and more competent to discuss the use of military action in
terms usually preserved for the Security Council. The question however arises
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as to whether the new role of the Commons has — at least internally — increased
or decreased the relevance of the United Nations and the Security Council.
And what does Westminster Parliament’s decision to act instead of the Security
Council mean for the international community and for international law?
From the view of debates in Parliament, it is clear that references to the
‘United Nations” have importantly decreased. If in Korea, Suez and during the
Gulf war, the United Nations was in the forefront of MPs minds, this is no longer
the case. Since 2011, when the War Powers Convention was officially recognised
and the position of the Commons solidified in relation to decisions to use force,
these references have fallen even further. A similar trend can be seen in relation
to the ‘Security Council’. Whilst references to the Council have remained steady
throughout the sixty years, since 20m there has been a steep drop in their
appearance in debates in the House (as seen in Figure 14.5). It is this drop
which is perhaps the most remarkable: once the issue of the use of military action
is ‘domesticated’ through the War Powers Convention, references to the UN, the
Security Council and even the ‘international community’ become so rare that
regardless of whether the use of force is authorised or not, these external bodies/
audiences appear to become less relevant in the domestic debate.>® As the
position of the Commons to have a say on the matter is solidified and MPs

50

Tony Blair, Doctrine of the International Community’ Speech in Economic Club (Chicago,
24 April 1999), http://webarchive.nationalarchives.gov.uk/+/www.numberio.gov.uk/Pagei297,
accessed 30 September 2020; more generally on the disappearance of the international
community: Georges Abi Saab, ‘Whither the International Community’ (1998) 9 EJIL
248-05; Sean D. Murphy, ‘The Doctrine of Pre-emptive Self-Defence’ (2005) 50 Villanova
Law Review 699-748; W. Michael Reisman, ‘Unilateral Actions and the Transformations of
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become more involved and informed on issues of war, the deference shown to
international institutions and their evaluation of the situation decreases.

This is confirmed by the most recent 2019 report of the Public
Administration and Constitutional Affairs Committee, which investigates
the role of Westminster Parliament in debates to authorise the use of military
force. The aim of the report is to explore the scope of the War Powers
Convention and the role of Parliament vis-a-vis the Government after the
Iraq, Libya and Syria 2013, 2015 and 2018 experiences. Although the report
mentions the UN Charter (once and in footnotes!), it does not refer to the
United Nations, the Security Council or the international community.>* Even
more, the term ‘international law’ does not appear in the report.>* The
document is therefore clearly concerned to situate Parliament in the domestic
sphere, rather than define its role vis-a-vis international institutions or the
international community. In the domestic sphere, Parliament can claim to
have a say in authorising military action, or as some commentators asserted
even a ‘de facto veto power’,”® but its role — which emerged due to a lacuna
created by the international community — does not remain inextricably linked
to the international sphere. Although international terminology may be used

the World Constitutive Process: The Special Problem of Humanitarian Intervention’ (2000) 11
EJIL 3-18.
' ‘Role of Parliament’ Report, which refers to the National Security Council, para. [72].
There are some references to international coalitions, audiences and once even to obligations.
'Role of Parliament’ Report, paras. [19], [85] and footnote 48.
>3 ‘Role of Parliament’ Report, S Payne in para. [44].
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by Parliament to assess the legal basis for an intervention, international actors
do not appear to feature in Hansard debates.

The shift of decision-making from the international sphere to the domestic
has important implications for international law. The sidelining of inter-
national institutions not only as fora of decision-making but as fora with
expertise in international law signposts a move towards unilateralism and
isolationism.>* As Murray and O’Donoghue put it:

We challenge the underlying assumption that Parliament’s interventions
mark an indisputably positive development in constraining the use of force.
When coupled with the focus upon the doctrine of humanitarian interven-
tion which has accompanied many controversial exercises of UK military
force since the end of the Cold War, the involvement of Parliament in the
decision-making process risks hollowing out UN Charter safeguards. ...
Relying upon domestic assemblies to provide the sole necessary authorization
point for certain uses of force might appear to offer a means to unblock
international institutional processes — but this course turns away from inter-
national constraints upon the use of force and opens the door to new forms of
unilateralism.”

Murray and O’Donoghue for example show that in the domestic legislatures
claims to self-defence have been stretched far beyond what international law
envisages, to include collective self-defence in relation to Afghanistan, situ-
ations of pre-emptive self-defence, and targeted killings.>® Similarly,
Parliament’s Secret War maps out how multiple legal bases are being used
by the Government before UK Parliament to make claims about the legality of
military action, even though international law excludes accumulation of such
arguments (e.g. self-defence versus authorised action).>” Both of these prac-
tices ‘complicate the question of whether a use of force complies with

Reisman, ‘Unilateral Actions and the Transformations of the World Constitutive Process’,
p- 12; Kenneth R. Mayer, ‘Executive Power in the Obama Administration and the Decision to
Seek Congressional Authorization for a Military Attack against Syria: Implications for
Theories of Unilateral Action’ [2014] Utah Law Review 821 at 821; Harold Hongju Koh,
‘Syria and the Law of Humanitarian Intervention Part II: International Law and the Way
Forward’ Just Security (2 October 2013), http://justsecurity.org/2013/10/02/koh-syria-partz,
accessed 30 September 2020; Carsten Stahn, ‘Between Law-Breaking and Law-Making:
Syria, Humanitarian Intervention and “What the Law Ought to Be”™ (2014) 19 ]. CSL 25 at 46.
Murray and O’Donoghue, “Towards Unilateralism?’, pp. 305 and 341.

Hansard, HC, vol. 599, col. 26, 7 September 2015 (Cameron).

°7 Fikfak and Hooper, Parliament’s Secret War, p. 61, which links the issue to one of expertise: see
pp- 58 ff. More generally, on the interaction between international and domestic levels and
‘who knows best’, see Veronika Fikfak, ‘Kadi and the Role of the Court of Justice of the
European Union in the International Legal Order’ (2013) 15 Cambridge Yearbook of European
Legal Studies 587-617.
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international law’.>® On international level, such claims would not be (or
indeed are not successful) since the UK cannot control action of other States,
yet domestically they succeed because the legislature is ‘more susceptible to
executive influence’.” This is especially true in the UK, where due to the
fusion of power between Government and Parliament and the control the
former enjoys in the Commons, its decisions are regularly upheld by the
House.®

Ultimately, the victim of the process of ‘domesticating decisions on military
action has been international law, and in particular the UN Charter. By acting
instead of the UN and by using international law language, governments have
sought to sideline the international community and invited parliamentarians
to aid them in redefining what is legally permissible’.()1 These examples have
contributed to the development of customary international law on the use of
force, which lives in parallel to and competes with the UN Charter. In this
regard, as Hans Blix has commented, national governments — supported by
their own legislatures — have become ‘global policemen’, acting without or
even contrary to UN mandate, writing their own rules for the use of force.?
Such unilateralism undermines the original basic tenets of the Charter,
undermines the international institutions that are responsible for its enforce-
ment, and ultimately leads to fragmentation of international law.

IV CONCLUSION

This chapter traces the influence of international law on the birth of the
consultation convention, which has allowed the UK Parliament to be increas-
ingly involved on questions of war. Through discourse analysis, it shows how
the way in which members of Parliament understand and explain their role in
the context of decisions to use force changed, especially after Iraq. Tracing the
terminology used by MPs, I reveal the decline of the term ‘Government” and
the rise of the reference to the ‘House’. MPs speak of their own ‘duty” and
‘responsibility’ to weigh up arguments on the use of force and hold the

Murray and O’Donoghue, “Towards Unilateralism?’, p. 307.

9 Murray and O’'Donoghue, “T'owards Unilateralism?’, p. 30s.

% Walter Bagehot, The English Constitution (Oxford: Oxford University Press, 2009) p. 11;
O. Hood Phillips ‘A Constitutional Myth: Separation of Powers’ (1977) 93 LOR 1-13;
Stanley Alexander De Smith, “The Separation of Powers in New Dress’ (1966-67) 12 McGill
Law Journal 491-6. The debates on Brexit are really the rare anomaly in the history of the
Commons, but are reflective of a deep division in the Commons and around the country.
Fikfak and Hooper, Parliament’s Secret War, p. 64, slightly reworded.

Hansard, HC, vol. 566, col. 1464, 29 August 2013 (Llwyd).
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Government to account. This shift in terminology is mirrored in the increased
relevance of international law and specifically the question surrounding the
legality of the military intervention. The presence of ‘international’ concerns
in parliamentary discourse fluctuates depending on the clarity of the basis for
the intervention. When the legal basis is ambiguous, Parliament reaches for
the ‘international law’ terms like ‘necessity’ and ‘proportionality’ to assert its
responsibility and hold the Government to account. The importance of
international law, however, is not limited to the ‘borrowing’ of the inter-
national law toolbox. Indeed, the failure of international institutions to pro-
vide legal bases for interventions in cases like Kosovo, Iraq, Syria and Yemen,
has created room for national parliaments to be involved on these questions in
the first place. But as questions on the use of force are ‘brought home” and
‘domesticated’, this has not led to a reinforced relevance of the international
community or its institutions. The investigation for example reveals that as
MPs become more informed and confident to discuss issues of war, the
deference shown to international institutions and their evaluation of the
situation decreases. References to the ‘United Nations’ and the ‘Security
Council” disappear from Hansard debates. Even more, the Government is
able to persuade MPs about the legality of the use of force in ways that would
not be acceptable at international level. These examples show how increas-
ingly international law is being developed at domestic level independently of
international institutions and often unilaterally, by Governments acting only
through and with the support of their own parliaments. Gradually, from
conflict to conflict, such unilateral action is contributing to the development
of customary international law on the use of force, which competes and
potentially contradicts with arrangements under the UN Charter. Although
hailed as a historic step in the direction of heightened accountability, the
recent empowerment of domestic parliaments on issues of the use of force
counterintuitively suggests that the future of the international law on the use of
force appears to be ‘domestic’.
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