
Correspondence 

Law and Morality 
To the Editors; You have performed a 
valuable service in your beautifully 
written articles on law and morality in 
the September issue ("Law' and the 
Rightness [and Wrongness] of Things" 
by Richard John Neuhaus and "Law, 
Religion, and the Present Danger" by 
Harold J. Berman). The academic com
munity generally, and leaders in the 
areas of law, religion, and philosophy in 
particular, should be grateful. Not near
ly enough thought has been given to the 
nature of law and to its relation to 
morality and religion. 

Because the authors' main conten
tions are, I believe, sound and much 
needed, what is required is a further arid 
still more critical assessment of some of 
those claims. I am acting on the urge to 
share two items of constructive criti
cism. 

The authors wish, first of all, to res
cue the concept of law from debase
ment, i.e., treating it as no more than 
rules that now. this, now that group, 
however large or small, chooses to agree 
upon and enforce. Second, Berman and 
Neuhaus want to insist upon the neces
sity of viewing law in a "transcendent"' 
setting. They both hold that it must be 
viewed in dynamic relation to religion 
and/or some metaphysical Weltan
schauung. On these points I believe 
they are essentially correct, but both 
points call for further clarification and 
analysis. 

Concerning the first point—the defi
nition of law—there is a double danger. 
On the one hand we face considerable 
difficulty in defining any general, uni
versal concept; law, religion, art are 
terms philosophers have learned, from 
bitter experience, to define with great 
caution—if, indeed, one believed they 
can be defined at all. We are much less 
likely to get into conceptual trouble if 
we talk about laws and legal systems, 
about religions or specific arts. So Pro
fessor Berman's motive is highly com
mendable when he rejects certain posi-
tivistic and reductionistic conceptions 
of law, those that would reduce law to 

ad hoc rules having the purely utilitari
an aim of getting "people to act in cer
tain ways." But partly because of the 
danger of the general term "law," one 
may fall into the black-or-white fallacy, 
i.e., claiming that all laws are of one or 
the other sort. Some laws, it would 
appear, can be understood as primarily, 
if not exclusively, Rawls-like rules, 
which have a quite limited practical 
purpose, almost like rules in a ,game, 
and which have no massive metaphys
ical, religious, or similar implications 
and need no such ontological grounding. 
Other laws—probably most laws—do 
need to be seen in the larger context. 
Thus, it is one thing to decide, on purely 
utilitarian grounds, what highway speed 
limit will conserve the greatest energy, 
reduce the number of accidents, and the 
like. It is quite another matter to agree 
on the conditions under which a physi
cian may legally remove the support 
system of medication from a terminally 
ill patient. 

As for the second main contention, 
we must beware of the ease with which 
we appeal to "religion" and to "tran
scendence" as the necessary setting and 
grounding for law. What religion? 
What, precisely, is the transcendent on 
which law is grounded? The point is not 
that there is no answer; the point ,is that 
there are many proposed answers, and 
on no rational grounds are the candi
dates equally acceptable. I suggest that 
several of the most painful and deplor
able situations we face today are the 
result of the control and use of law by a 
particular religion—more specifically, 
by the dogmatic claims of a particular 
religion. Orthodox Judaism in Israel 
and Ayatollah Khomeini's legalistic ap
plication of Islam to Iranian society are 
only two obvious and dramatic docu
mentations of this point. 

What is required is the intelligence 
and zeal of the authors of the articles in 
the September Worldview, assisted by 
the friendly analytic skills of like-
minded philosophers. 

Charles W. Kegley 
Department of Philosophy 
California State College 
Bakersfield, Calif. 

In Memoriam 
THEODORE JACQUENEY 

Worldview Associate Editor 
1943-1979 

WORLDVEW 
Statement of Purpose 

The purpose of Worldview 
is to place public policies, 
particularly in international 
affairs, under close ethical 
scrutiny. The Council on Re
ligion and International Af
fairs (CRIA), which sponsors 
the journal, was founded in 
1914 by religious and civic 
leaders brought together by 
Andrew Carnegie..It was man
dated to work toward ending 
the barbarity of war, to en
courage international cooper
ation, and to promote justice. 
CRIA is independent and non-
sectarian. Worldview is an im
portant part of CRIA's wide-
ranging program in pursuit of 
these goals. 

Worldview is open to di
verse viewpoints and encour
ages dialogue and debate on 
issues of public significance. 
It is edited in the belief that 
large political questions can
not be considered adequately 
apart from ethical and religi
ous reflection. The opinions 
expressed in Worldview do 
not necessarily reflect the 
positions of CRIA. Through 
Worldview CRIA aims to ad
vance the national and inter
national exchange without 
which our understanding will 
be dangerously limited. 
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