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Court of Appeals. By that time, how-
ever, the protection that Brant would
have the unwary reader believe was
provided to John Storar by court in-
volvement was at best academic: he
was long dead!

The issues raised by Professor Rich-
ard Sherlock are important. Yer, we
must examine the alternative rhat
would result from his rejection of the
standard formulated in my address.
This alternative is found in the indict-
ment recently announced by the Dis-
trict Attorney of Los Angeles.” On
August 18, 1982, two physicians who
had in 1981, at the request of the fam-
ily, turned off a respirator and removed
the IVs from a 55 year old patient in
an irreversible coma were indicted for
murder. [ trust that medical ethics, the
law, and public policy can be more
nuanced than that.

John J. Paris, S.J.
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Dear Editors:

In his letter in the September issue,
Richard Sherlock listed three points
which he considers to be decisive in
the case against selective non-treat-
ment of severely handicapped new-
borns: (1} there is no logical reason to
limit such a policy to newborns; (2) no
one has yet offered a persuasive defini-
tion of a life not worth living, which
Sherlock says must be done in order to
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avoid the established legal prohibi-
tions against child neglect or abuse;
and (3) neither common law nor statu-
tory law distinguishes between letting
someone die by withholding necessary
treatment and actively killing him, yet
most writers who favor passive eutha-
nasia are opposed to the active killing
of handicapped newborns.

1 will try to respond to each of these
points in turn.

1) In fact, the law has already recog-
nized both the morality and legality of
withholding life-prolonging treatment
from adults where the quality of that
life had an extremely poor prognosis,
and where the means required to pro-
long it were very difficult, expensive,
painful, or fraught with side effects
(for example, the well-known Quinlan
and Saikewicz cases). The reason that
so much discussion focuses on the
handicapped newborn may be that re-
cent advances in medical rechnology
have made it possible to sustain the
lives of extremely premature and ex-
tremely handicapped newborns, but
only at great expense and often with
poor prognoses. Thus, the birth of an
extremely premature or severely hand-
icapped child requires 2 prompt
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decision whether or not to initiate
such treatment. A handicapped child
who has survived the neonatal period
has already demonstrated its ability to
survive and has probably entered a rea-
sonably stable state requiring no im-
mediate decisions regarding life-saving
treatment. Were the older child’s con-
dition to deteriorate suddenly, a simi-
lar decision-making process would be
required.

2) The lack of a clear and precise
definition of a life not worth living
cannot be considered a serious objec-
tion to legalizing the non-treatment of
severely defective newborns. Handi-
capped individuals do not fall into two
well-defined categories: those whose
lives are worth living, and all the oth-
ers. Rather, there is a continuum, with
many different degrees of handicap
from one extreme to the other; clarity
as to whether or not the individual’s
life is worth living may exist at the ex-
tremes, but not at many intermediate
points along the continuum. ""Negli-
gence" is another legal concept which
has never been given a clear and pre-
cise definition, yet legal decisions
which employ it are made daily by the
thousands. The fact that there is no

"“bright line” separating those whose
handicaps make their lives not worth
living from the others may be less an
argument for abandoning the attempt
to make such decisions than for grant-
ing some leeway to the decision-
makers to take into account such fac-
tors as the parents’ ability to deal with
the handicap in question and the cost
to society of maintaining such a life,
where the handicap falls somewhere
between the two extremes.

3) Sherlock states that the law does
not, and in his opinion, should not,
distinguish between active and passive
killing, because to do so would require
adoption of the principle of double ef-
fect, which in turn would require in-
vestigation of the decision-maker's
subjective intent. He cites the dificul-
ties of proving subjective intent in the
areas of voting rights litigation and
fraud to support his argument. Even if
he is correct in saying that the active-
passive distinction requires a determi-
nation of subjective intent, it is diffi-
cult to believe that intent is really an
issue in most cases where medical
treatment is withheld from severely
handicapped newborns. The motives
which lead parents and physicians to
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withhold treatment from a premature
infant weighing less than two pounds,
where treatment costing hundreds of
thousands of dollars and necessitating
many months of hospital care may re-
sult in a child who survives only to be
blind and severely brain-damaged, are
hardly as opaque as the motives which
inspire politicians to establish a given
set of criteria for eligibility to vote.

Sherlock’s logic may be impeccable,
but many difficult decisions cannot be
made on strictly logical grounds alone.
The law has already recognized that
such considerations as the prevention
of human suffering and the minimiza-
tion of costs to society have a role in
some life-and-death decisions. Apply-
ing those principles to cases involving
handicapped newborns would not rep-
resent an unprecedented departure
from existing mora!l and legal
standards.

Sheila Taub, }.D.
Associate Professor of Law
University of Bridgeport
School of Law

Bridgeport, Connecticut
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