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Abstract
The traditional drafting and subsequent implementation of international refugee law have been criticised for
relying on a male-centric understanding of persecution. Whilst this framework has recently shifted to include a
more gender-sensitive interpretation, I argue that this introduction of gender within refugee status
determination has traditionally relied on narratives infused with gendered and racialised stereotypes. In
particular, it relies on a ‘white saviour’ colonial narrative that perceives refugee women as vulnerable victims in
need of saving. Drawing on a decolonial and critical epistemological analysis that includes both a race and
gender dimension, I unpack the epistemic violence and hidden colonial legacies in the representation of refugee
women in case-law. Ultimately, this article concludes with a call for reframing the legal narrative around
refugee women by approaching them as political actors rather than oppressed and vulnerable subjects.

Keywords: refugee law; decoloniality; epistemology; asylum; gender; race

1 Introduction
When interrogating the relationship between law, migration, and the concept of vulnerability, as
proposed by the editors (Moreno-Lax and Vavoula, in this issue), this article focuses on their
negative interplay in legal and policy instruments and judicial practice concerning refugee women.
The starting point is the negotiating history of the 1951 Refugee Convention1 – the foundation of
the contemporary international protection regime – which was conceived of and drafted from a
male-centric perspective and has traditionally excluded gender-based persecution (Bhabha, 2002).
Following feminist critiques, international organisations and national jurisdictions progressively
began embracing a gender-sensitive interpretation and application of refugee law from the 1990s
onwards (Spijkerboer, 2000). While the academic literature on the inclusion of women in
international refugee law is substantive, the intersection between gender and race within asylum
law has generally been overlooked. This article contributes to filling this research gap by exploring
how law can exacerbate vulnerability by (re)presenting refugee women as victims. In doing so, it
proceeds with an epistemological analysis of judicial decisions concerning Muslim women who
applied for asylum in Western countries. Since the inclusion of women began in the late 80s-early
1990s, the sample selected cases ranging from 1987 to 2019 in an effort to reflect the prevailing
trend spanning over three decades. I chose to select decisions involving women from different
Muslim countries – Iran, Syria, Turkey and Saudi Arabia – applying for asylum in a wide range of
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Western states – France, the United Kingdom (UK), Canada, Greece and the United States (US).
My analysis selected these countries in order to unpack the dominant attitude of Western asylum
systems towards Muslim refugee women.

In analysing these decisions, I rely on both a decolonial and feminist perspective to deconstruct
and contest prevailing narratives of vulnerability and victimhood, typically employed to describe
and legally apprehend the experience of refugee women. This selected number of cases illustrates
how refugee law can reinforce the vulnerability of refugee women by approaching them as victims,
thereby contributing to the normalisation of gender oppression. It falls under the ‘pathogenic
vulnerability’ conceptualised by Mackenzie, Rogers and Dodds (2014) to which Moreno-Lax and
Vavoula refer to in their introduction (in this issue). I demonstrate that the prevalent narrative
(which permeates the legal terrain) constitutes a form of ‘epistemic violence’ that prolongs
noxious colonial legacies within the refugee status determination (RSD) process. Indeed, I rely on
the concept of ‘epistemic violence’ as theorised by Spivak (1988), which she defines as the silencing
of a marginalised group through discourse.2

Taking this into consideration, I explore how gender and race intersect to create a specific legal
image of the ‘vulnerable’ refugee woman. I rely on a decolonial framework to analyse how the
reproduction of a vulnerable and powerless refugee woman figure, providing the referent model of
the ‘perfect victim’ in different contexts, including the RSD process, is a form of epistemic
violence. Through an analysis of selected asylum cases from Western jurisdictions and
international policy guidelines, this article argues that ‘othering’ refugee women by presenting
them as vulnerable victims, per se, robs them of their political experience and agency.
I demonstrate that the equation of oppression with colonial femininity continues to be a patent
belief reflected in modern RSD case law. The negative connotations of vulnerability are thereby
embedded in legal and policy representations and judicial reasoning regarding non-Western
female asylum applicants.

In doing so, I first lay down the methodological framework upon which the analysis relies, i.e.
postcolonial feminism and decoloniality, and its application to international refugee law. The article
then moves on to focus on the equation of women with victims in international policy guidelines
and advocacy instruments. I then analyse the selected number of judicial decisions and demonstrate
that these jurisdictions (re)produce gendered colonial discourse through the use of the ‘particular
social group’ (PSG) ground of the 1951 Refugee Convention, consequently denying political agency
to refugee women. Overall, I argue that this representation of Muslim refugee women is grounded in
pre-existing cultural stereotypes about non-Western women that legal constructions in RSD
processing reinforce and perpetuate, in the manner detected by Moreno-Lax and Vavoula in their
introduction. They are indeed portrayed as helpless subjects fleeing a barbaric culture and a
backward religion. Ultimately, I call for a shift in this narrative to, rather than equating vulnerability
with femininity, recognise the full agency and autonomy of refugee women.

2 ‘Brown’ feminism, decoloniality and international refugee law
International refugee law has traditionally been framed around the experiences of men, thereby
rendering women invisible (Dauvergne, 2021). The 1951 Refugee Convention and its 1967
Protocol,3 which form the core of the international refugee legal framework, define a refugee as
someone outside their country of nationality or habitual residence and who:

‘owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his

2Drawing on Spivak’s work, the postcolonial scholar Galván-Álvarez defines epistemic violence as the ‘violence exerted
against or through knowledge’, which he perceives as ‘one of the key elements in any process of domination’ (2010, p. 12).

3Protocol Relating to the Status of Refugees (entered into force 4 October 1967) 606 UNTS 267.
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nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection
of that country’ (Article 1(A)(2)).

The use of the pronouns ‘his’ and ‘himself’ in this supposedly ‘universal’ definition reflects the deeply
male-centric perspective from which international refugee law has been written and subsequently
interpreted, as the case law analysis undertaken below demonstrates. Anyone wishing to access
protection has to prove a well-founded fear of persecution for one of the five aforementioned
Convention grounds, which are race, religion, nationality, membership of a particular social group
(PSG) and political opinion. Sex or gender were not included among the grounds of persecution.
Consequently, women persecuted on account of their gender were typically denied international
protection (Greatbatch, 1989). Significantly, there was not a single woman among the drafters of the
1951 Refugee Convention (Johnsson, 1989). During the negotiations, when Yugoslavia made a
proposition to include sex as a ground of persecution, the British delegate replied that ‘equality of the
sexes was a matter for national legislation’ (Spijkerboer, 2000, p. 1).

As a result, refugee status determination (RSD) has been largely guided by the refugee male
prototype (Crawley, 2016). Until the 1990s, the experiences of refugee women were largely
unrecognised (Greabatch, 1989). RSD was presented as a neutral process based on a universal
definition when, in fact, it was largely centred and framed around the experiences of men. Gender-
specific or gender-based forms of violence, such as rape or female genital mutilation, were not
recognised as relevant forms of persecution (Spijkerboer, 2000). A high-profile case illustrating the
patriarchal nature of refugee law concerned a man who was tied to a chair and forced to watch his
wife being raped by soldiers (Pittaway and Bartomolei, 2001). When he lodged a refugee claim, he
was acknowledged as having been subjected to torture, while his wife was not (ibid.).4

Traditionally, refugee claims submitted by women fleeing gender-specific or gender-based
violence were generally rejected on the basis that they fell under ‘the private sphere’ and did not
amount to persecution in the sense of the Convention (MacKinnon, 1983). For instance, in
Campos-Guardado, a US Court rejected the asylum claim of a Salvadorian woman who had been
raped by abusers, while they shouted political slogans, on the basis, again, that rape should be
considered a private act that did not amount to persecution.5 The fact that the treatment was
dispensed by non-state actors reinforced the perception that it fell under the private rather than
the public sphere (Macklin, 2009).6

As a result, women have routinely faced rejections of their asylum claims because their
experience of persecution did not fit the refugee male paradigm (Fiddian-Qasmiyeh, 2014). This
has led feminist critiques to conclude that international refugee law is structurally constructed
against or, at least, in disregard of women (Haines, 1997). Subsequently, international
organisations and national jurisdictions have taken these feminist critiques on board and have
begun to introduce a more gender-sensitive approach in their interpretation of refugee law, in an
effort to correct the masculine bias of the Refugee Convention. In 2011, the EU introduced an
explicit mention of gender as a ground of persecution in its legal framework.7 Nonetheless, this
progressive inclusion of gender into the refugee legal framework has principally relied upon
narratives infused with stereotypical images of vulnerability and victimhood (Oxford, 2005; Smith,
2016; Crawley, 2022). Too often, women are automatically categorised as ‘vulnerable’, solely
because of their gender (Freedman, 2010) without acknowledging their agency in resisting forms

4This case cited by Pittaway & Bartomolei (2001) was reported by Donna Sullivan, International Human Rights Watch,
AWHRC HR Training Course (Jakarta, 1994).

5Campos-Guardado v. INS 809 F2d, 5th Cir (9 March 1987).
6One of the core elements of feminist legal scholarship lies in the critique of the distinction between the private and public

spheres. See Charlesworth & Chinkin (2000).
7Article 9, Council Directive 2011/95/EU on standards for the qualification of third-country nationals or stateless persons

as beneficiaries of international protection, for a uniform status for refugees or for persons eligible for subsidiary protection,
and for the content of the protection granted (recast), [2011] OJ L 337/9.
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of gender discrimination (Crawley, 2022). This shift has been criticised for victimising women,
instead of treating them on an equal stand with men, thereby negating the depth and complexity
of their experience (Edwards, 2010a).

The second component that needs to be taken into consideration when reflecting on the
exclusionary nature of refugee law is race. Refugee law is not only highly gendered but also deeply
racialised. After the fall of the Soviet Union, the quasi totality of asylum seekers came from
developing nations (Mayblin, 2017). In this post-cold war context, refugees could no longer be
used as political pawns symbolising the oppressive Soviet regimes in contrast to the ‘free’ West
(Hall, 2018). Former colonial powers found themselves having to analyse and accommodate
asylum claims lodged by individuals coming from (their) former colonies. Yet, the 1951 Refugee
Convention had been drafted and framed from an exclusionary, Eurocentric, and colonial
perspective. Indeed, the Convention was initially only meant to apply to European refugees
displaced by World War II; it is only in 1967 that a Protocol was enacted to lift the original
geographical and temporal restrictions delimiting the scope of the 1951 Convention. Moreover,
the Convention initially contained a clause stating that ‘this treaty shall not apply to the colonies’
(Abuya, Krause and Mayblin, 2021). This provision should come as no surprise, since the
European colonial powers in 1951 were repressing anti-colonial resistance and had no intention of
extending protection to the so-called natives. In particular, imperial powers used the concept of
race to justify colonial domination by presenting themselves as the bearers of civilisation and by
dehumanising indigenous peoples (Kyriakides et al., 2019). Europeans justified imperial
domination and economic expropriation by presenting themselves as bringing ‘civilisation’ to
barbaric people (Saïd, 1978). This particular representation of indigenous people and its ‘othering’
effect is reflected in refugee law and practice. The Western asylum model has been accused of
perpetuating colonial stereotypes by (re)presenting refugees as victims waiting to be rescued by the
‘white saviour’ extending his protection (Bhabha, 2002; Luibhéid, 2008). As a result, in their quest
for international protection, refugees are expected to fit into a narrative framed by a Western
understanding of what a ‘genuine’ refugee is and should look like (Zagor, 2014).

In this regard, Edward Saïd’s thesis on Orientalism (1978) offers a particularly apposite
standpoint to analyse the unequal power relations between the ‘West’ and the ‘East’, the coloniser
and the colonised, or – here – the adjudicator and the asylum seeker. Saïd, considered as the
founder of postcolonial studies (Vandeviver, 2019), analyses how dominant narratives produced
by European scholars in the nineteenth and twentieth centuries present the West as a civilised and
ordered place, and the East as an exotic, barbaric, chaotic space (Saïd, 1978/2014, pp. 155–156). He
argues that this type of discourse is what laid the ground for the justification of the subsequent
European colonisation of 85 percent of the globe by 1914 (Saïd, 1978/2014, p. 132). His analysis is
valuable because it shows how the production of knowledge serves power and its infrastructure.8

In relation to gender, colonialism has relied on the impression that European colonisation
would somehow bring freedom to women of colour and liberate them from their oppressive
culture and religion and from those supposedly imposing them (Abu-Lughod, 2015; Wekker,
2016; Kapur, 2018). This narrative, which Leila Ahmed refers to as ‘colonial feminism’ (1972), is
still being reproduced in the current post-independence context. For instance, it is reflected in
oppressive policies against Muslim women, such as veil bans, on the basis that such cultural or
religious practices are backwards (Kapur, 2018); the colonial power knows better than the Muslim
woman what is best for her. Postcolonial and decolonial studies,9 therefore, have engaged in a
deconstructive analysis by showing how this discourse is used to justify imperial invasions and

8See also Foucault (1995).
9Whilst both postcolonial and decolonial studies share the same roots and the same goals, I find the term ‘decolonial’ to be

more appropriate because it suggests a critical analysis. The term ‘postcolonial’ appears neutral and uncritical as it only
suggests examining the time that came after the abolition of colonialism. On the other hand, decolonial studies or decoloniality
suggests a deconstructive analysis and a necessity to unpack colonial thinking and power structures. See Bhambra (2014).
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civilisation missions (Mahmood, 2008). Frantz Fanon, who lived through the Algerian war of
independence against French colonialism, is considered one of the pioneering scholars in anti-
colonial studies. His work attacks the central premises of colonialism, i.e. the idea that colonised
people are inferior to their coloniser (Fanon, 1952 and 1961). This assumption can be grounded in
direct racism, which purports that white Europeans are superior to other races; or by indirect
discrimination, which asserts that colonial powers are more ‘civilised’ than colonised countries.
Although the majority of former colonies have technically secured independence, the unequal
power relationships between former colonisers and colonised are still relevant to this day
(Achiume, 2021). The idea that non-Western people are less civilised, vulnerable to exploitation
and in need of ‘rescue’ is still widespread. This discourse is notably used to justify imperial wars
and projects, such as the ‘war on terror’.10 Fanon’s work has demonstrated how French
colonialism was grounded in the idea that Algerians were inferior and incapable of governing
themselves (1961). Drawing on this framework, Hamid Dabashi criticises the narrative that
presents Muslim countries as needing to be ‘saved’ from their own barbarism and backwardness
(2011). Decolonial studies demonstrate not only how racialised this discourse is, but also the
damaging consequences it can have. The racial component is at the centre of the colonial and
decolonial narratives sustaining oppression and emancipation. In this regard, Fanon affirms that
‘the Arab, permanently an alien in his own country, lives in a state of absolute depersonalisation’
(1965, p. 53).

Nonetheless, the component of gender has been traditionally absent from early anti-colonial
studies. Subsequent work by postcolonial or ‘Third World’ feminists has demonstrated how
racialised women are portrayed by the colonial discourse as oppressed and ‘vulnerable’ subjects in
need of saving (Kapur, 2018). Spivak (1988) was one of the first postcolonial scholars to include
gender in her analysis. In an epistemological examination, she argues that the production of
certain narratives inflict moral violence upon the less privileged group – which she analyses in
terms of race, gender and class. For instance, the constant representation of Muslim women as
oppressed and submissive is a form of moral violence – or epistemic violence – that is deeply
harmful (Abu-Lughod, 2015). In 2013, former British prime minister David Cameron referred to
the ‘traditional submissiveness of Muslim women’, which prompted a sharp response (BBC, 2016).
This stereotype is grounded in colonial frames that victimise Muslim women as such (Khan,
2019). And yet, this narrative is still prevalent today; it is used to justify imperial invasions in the
name of Muslim women,11 or to legitimise what Spivak referred to as the white man’s mission to
‘save brown women from brown men’ (1993, p. 93).

On this basis, I argue that this narrative is transposed in the representation of ‘Third World’
refugee women ‘who are portrayed as victims, subjects of pity’ (Pittaway and Bartomolei, 2001;
Honkala, 2017; Crawley, 2022). And portraying them as vulnerable is ‘a form of violence’ that
reproduces patriarchal and racial stereotypes (Ticktin, 2005, p. 367). This discourse contrasts with
the representation of brown refugee men as violent, threatening, and dangerous to women –
thereby undeserving of protection (Olivius, 2016; Crawley, 2022). This colonial gendered
discourse ultimately reinforces the colonial belief that the ‘West’ is superior to the ‘rest’ and
capable of extending protection and ‘liberating’ the oppressed, ‘vulnerable’ women refugees from
‘Third World’ backward regimes. Rather than realising the emancipatory potential of
vulnerability, as propounded in this Special Issue (Moreno-Lax and Vavoula), the notion is
employed to the opposite effect, as the next sections confirm.

10The phrase ‘war on terror’ or ‘war on terrorism’ refers to a military campaign launched by George W Bush’s
administration in the aftermath of 9/11, including the invasions of Iraq and Afghanistan. For an analysis on the relationship
between Orientalism, gender, and the war on terror, see Khalid (2017).

11For example, see The Times’ front cover after Obama suggested to withdraw US troops from Afghanistan: ‘What happens
if we leave Afghanistan?’. Available at: http://content.time.com/time/covers/0,16641,20100809,00.html.
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3 International Guidelines and Advocacy
International guidelines have played a significant role in conveying the image that refugee women
are ‘vulnerable’ solely because of their gender. Firstly, the United Nations High Commission for
Refugees (UNHCR) advises on which criteria make a refugee ‘vulnerable’ and thereby (more)
deserving of protection. The agency has created a list of seven categories under which a refugee
can apply for resettlement, for instance, including: (i) Legal and/or physical protection needs; (ii)
survivors of violence and/or torture; (iii) medical needs; (iv) Women and girls at risk; (v) family
reunification; (vi) children and adolescents at risk and (vii) lack of foreseeable alternative durable
solutions (UNHCR, 2011). The fourth category is the focus of this study. It raises the question of
why the UN refugee agency deems that forcibly displaced women and girls ‘at risk’ are necessarily
more vulnerable than men and boys at risk? Why does UNHCR equate vulnerability with gender?
In its handbook on resettlement, UNHCR clarifies that the category of ‘women and girls at risk’
refers to ‘women or girls who have protection problems particular to their gender, and lack
effective protection normally provided by male family members’ (2011, p. 263).

On the one hand, it is undeniable that women and girls face gender-specific types of harm and
hardship, and it comes as a positive and important step forward for the UN to recognise them. On
the other hand, this categorisation is over-simplifying and seems to suggest that women can only
be safe in their countries of origin if and when they enjoy male protection. Unintentionally, the
organisation thereby reproduces patriarchal and disempowering discourses by suggesting that
women are necessarily dependent on men’s protection. It is generalising a situation which cannot
be generalised. Overall, the conflation of gender with vulnerability has been criticised by feminist
scholarship for reproducing disempowering narratives (Clark, 2007; Edwards, 2010a; Turner,
2016). All humans can become vulnerable because of certain conditions or situations they may
experience (Fineman, 2008), rather than because of their gender per se (Welfens and Bekyol,
2021). There are a plethora of valid approaches and conceptualisations in this regard specifically
applicable in the migration context (on legally-induced and legally-mediated vulnerability, see
Moreno-Law and Vavoula; on the ‘route causes’ of forced displacement, see Grundler; on
‘migratory vulnerability’, see Baumgärtel and Ganty; on ‘asylum vulnerability’, see Hudson; on
‘ecological vulnerability’ impacting ‘climate refugees’, see Ippolito, all in this Special Issue).
Moreover, the category of ‘women at risk’ is too simplistic, as it focuses on one’s gender status
instead of one’s experiences and necessities. It is based on the premise that single mothers or
widows are necessarily (more) ‘vulnerable’ because they lack male protection, regardless of other
conditions, such as economic resources, or personal, family, and social circumstances. This
categorisation, therefore, assumes that women’s vulnerability is the result of a lack of patriarchal
protection whilst, in reality, both women and men can be exposed to similar, including
indiscriminate forms of violence, e.g. in the context of armed conflict, bombings or collective
punishment. In such a scenario, both men and women are equally unable to protect themselves
and their families (Manderson et al., 1998). This does not deny the fact that women may and do
suffer from gender-specific forms of violence and can be ‘more vulnerable’ than men in certain
situations. However, equalling vulnerability with gender by default by creating a homogenous
category is essentialist. It also fails to acknowledge resistance to gender-based violence and its
political importance. Furthermore, a body of academic literature has demonstrated that conflating
vulnerability with women erases the gender-specific forms of violence that affect men and boys,12

thereby creating new exclusionary biases (Malkki, 1995; Parrs, 2018). In reality, someone’s
vulnerability stems from their politically situated individual experiences, rather than their gender
alone or other decontextualised, ahistorical classifications. For instance, a woman might be facing
a risk of persecution because she resists gender-based violence, such as female genital mutilation.
In short, the category ‘women and girls at risk’ and its definition by UNHCR suggests and

12Gender-related forms of persecution against men and boys include castration and forced military recruitment. For a
discussion on the specific type of gender-based violence that affect men during conflicts see Carpenter 2006.
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generalises passivity and powerlessness – for example, by presupposing that a woman is at risk
because her husband has died, she has been repudiated or otherwise shunned by the male
members of her family. On the contrary, I argue that someone’s vulnerability should be assessed in
relation to their circumstances and experiences, not their gender or legal status in isolation. In this
connection, a decolonial approach to humanitarianism (Rutazibwa, 2019) pushes to focus on
refugees’ political agency instead of on their perceived or presumed (reified) vulnerabilities.

International guidelines and advocacy instruments furthermore reproduce epistemic violence
by denying the political agency of refugee women. In 2002, the UNHCR suggested in a guideline
on refugee women that:

‘Women are less likely than their male counterparts to engage in high profile political activity
and are more often involved in “low level” political activities that reflect dominant gender
roles. For example, a woman may work in nursing sick rebel soldiers, in the recruitment of
sympathisers, or in the preparation and dissemination of leaflets. Women are also frequently
attributed with political opinions of their family or male relatives, and subjected to
persecution of the activities of their male relatives’ (2002, p. 9).

Although this statement is not meant to be normative or prescriptive, it still (re)produces
patriarchal hierarchies by presenting women as necessarily less politically implicated than their
male counterparts, and by describing them as only involved in ‘low level’ political activities. It
creates a political hierarchy based on gender, and it erases the political agency of refugee women
by suggesting that they are only involved socially or culturally and to a lesser extent than men in
the public sphere. The guidelines make no mention of women as potential political opponents,
leaders, soldiers, or rebel combatants (Edwards, 2010a). Yet, there is no evidence to suggest that
women are inherently or necessarily less politically engaged than men. In anti-colonial resistance
movements, some women were actually more politically active than their male counterparts
because colonial authorities would perceive women as less ‘suspicious’ than men. During the
Algerian War of Independence, an estimated 2,000 Algerian women fighters were militarily
involved in the conflict (Amrane, 1991). Being a woman offered them an advantage, such as the
fact that going through checkpoints would be easier than for their male counterparts, and their
ability to hide the bombs under their burqas (Soto, 2009). When Kenyans fought against British
colonisation in the 1950s, women were reportedly involved in the same work as men (White, 1990;
Clough, 1998). In her memoir, the Kenyan female fighter Elizabeth Gachika famously wrote: ‘we
were the ones who fought for freedom, not the ones who told you about the cooking’ (as quoted in
Presley, 1992, p. 136). Finally, the role of Palestinian women in fighting ongoing Israeli occupation
and settler-colonialism has been extensively documented and reported (Peteet, 1992; Sharoni,
1995). Even before Israeli occupation, when Palestine was under British colonisation, Palestinian
women played an active role in anti-colonial resistance. Biyadesh reports the story that took place
in his native village in 1936, when the British army imprisoned all the men, which prompted
women to attack military barracks at night, with only rocks as a weapon (as quoted in Alsaafin,
2014). This action succeeded and led to the release of all village men by the British army.

In these examples, women were politically involved as much as men, if not more. Therefore,
making blatant and sweeping generalisations about women having ‘lower political activities’
compared to men not only lacks nuance, it furthermore contributes to reproducing epistemic
violence by denying women’s agency and relegating them to a second-class status subaltern to
men. Although it is correct to highlight that gender might impact political involvement, drawing
up a priori hierarchies based on gender does not seem to service the purpose of advancing
women’s rights. Thus, following criticism, UNHCR removed the aforementioned paragraph from
its guidelines on gender.

Aside from reproducing patriarchal premises (Hall, 2018), I argue that these stereotypes are
also grounded in colonial narratives, because they consolidate the idea that native women are
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apolitical subjects (Locher-Scholten, 2000). The following section turns to examine how Courts
contribute to reproduce this discourse and the narratives that depoliticise the experience of ‘Third
World’ refugee women, relying on ‘vulnerability’ assumptions in their reasoning.

4 Gendered colonial discourses regarding refugee women in case law
The progressive introduction of gender considerations within international refugee law has
principally relied on a narrative that presents refugee women as ‘vulnerable’ victims. This
discourse largely relies on the assumption that refugee women cannot be political actors both
because of their gender and their ethnicity or national origin. This section relies on the decolonial
framework laid down earlier to deconstruct the way in which national jurisdictions depoliticise the
experiences of refugee women by (re)producing certain (vulnerability-based) narratives.

The first case relates to Nada, a Saudi Arabian woman in her twenties who sought asylum in
Canada.13 She faced persecution from authorities for refusing to abide by the Kingdom’s gendered
laws, including the obligation to wear a full-face veil. She reported that she left the house one day
without covering her face and was, as a result, stoned, spat on and subjected to verbal harassment
(Akram, 2000). In addition, Nada listed other patriarchal laws that severely affected her freedom:
as a woman, she was forbidden from driving, she was unable to study the field she wanted, she
could not travel without the authorisation of a male relative and she additionally feared the
religious police who would beat her with sticks or jail her if she refused to comply with the dress
code. Subsequently, Nada introduced a claim for asylum on the political ground of the Refugee
Convention and argued that she faced persecution from Saudi Arabian authorities based on her
political beliefs and her feminism. The Canadian Immigration and Refugee Board, however, flatly
rejected her claim on the basis that ‘it was not credible that an Arab Muslim woman would
disagree with the authorities of a Muslim State’ (Akram, 2000, p. 25). The Canadian Court’s
reference to the fact that Nada was ‘an Arab Muslim woman’ to justify the dismissal of her claim
shows how deeply racialised and gendered this decision is. It reflects the Western perception of
Muslim women as passive and echoes David Cameron’s comments about the so-called
‘submissiveness’ of Muslim women (BBC, 2016). Moreover, the decision appears to imply that
somehow only white/Western women are capable of expressing political opinions. The decision is
even more troubling when considering that Canada has been a pioneering country in advancing
gender equality – which does not seem to apply equally to all ethnicities. Inevitably, it does raise
the question of whether the outcome would have been similar, had the claimant been a white/
Western(ised) woman. When rejecting Nada’s claim, the Canadian Immigration and Refugee
Board ruled that she should just ‘comply with the laws of general application she criticises’ and
‘show consideration for the feelings of her father who, like everyone else in her large family, was
opposed to the liberalism of his daughter’ (Wheelwright, 1993, p. 11). This case echoes Howard’s
argument that non-Western women are expected to renounce their human rights for the ‘greater
good of the collectivity’, and that such renunciation would be costless because their identity is
merged with that of the group (1993, p. 332).

Moreover, the Court’s ruling reflected the implicit notion that Islam, and probably religions in
general, are seen as inherently and fundamentally opposed to feminism. Whilst most religions are
systemically dominated by men and have patriarchal structures, religious beliefs are not
necessarily incompatible with feminist convictions. Western feminism’s dominant view that views
religion as an antithesis to feminism has been challenged by cultural relativists, who highlight the
role played by religious organisations in enhancing female emancipation (Hua, 2010; Nyhagen,
2019). Brown (2012) even believes that, in some cases, secularism can be a barrier to female
empowerment in certain contexts.

13As cited in Miller (1992) and Wheelwright (1993).
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Finally, the Board considered that Nada’s feminism did not constitute ‘political opinion’ under
the Refugee Convention. Ultimately, this raises the question of how political opinion should be
understood, especially when applying an intersectional framework that considers both race and
gender. From this perspective, not only is the Board’s decision a form of epistemic violence, but it
also illustrates the devastating consequences that stereotypes can have. In this case, it led to the
unfair rejection of the claimant’s refugee status, leaving her unprotected. Nada’s case was rejected
because her story did not fit the Western paradigm of how racialised women should ‘behave’ or
‘act like’.14

Other cases have confirmed this pattern by illustrating how Courts deny refugee women’s
agency on the pretext that their feminist beliefs are not a valid form of political opinion. In
particular, Muslim women who face excessive punishment for violating dress or moral codes see
their asylum claims rejected on the basis that their claim is not political (Akram, 2000; Ticktin,
2005). In 1993. In Fatin v. INS, a US Federal Court refused to accept that an Iranian woman’s
refusal to wear the chador amounted to a political opinion.15 Instead, the Court considered that
her refusal to comply with patriarchal dress codes was simply an act of non-compliance and,
thereby, rejected her claim for international protection. Women’s resistance against the
codification of patriarchal dress code based on certain religious practices, and the severe
consequences associated with such resistance, was not recognised as valid grounds for refugee
status recognition by adjudicators. Although scholars describe the 1990s as ‘the decade for refugee
women’ (Oxford, 2014, p. 167), the steps taken at that point towards the inclusion of women did
not make room for women’s political agency – at least, not entirely.

Indeed, case law demonstrates how reluctant Courts can be in granting asylum when claims of
political opinion do not fit Western presuppositions of non-Western women – in particular the
stereotype that they are ‘submissive’, vulnerable and fearful of their male relatives. By contrast,
Courts appear eager to grant protection to women when their stories fit ‘white savour’ narratives.
In 2006, for instance, the UK Asylum and Immigration Tribunal granted refugee status to an Iraqi
woman on the basis that she was ‘Westernised’, educated, refused to wear the hijab and spoke
fluent English.16 The judges concluded that the appellant had ‘a history of collaboration with the
West’ on the basis that she used to work for an engineering company that negotiated oil contracts
with the Iraqi government and Western corporations (para. 74). In short, the claimant was
granted refugee protection because she fitted into all the Western stereotypes of what a ‘perceived
political opinion’ is. The decision, subsequently, raises the question of whether the claim would
have been accepted if the claimant did fit into the view that sees feminism as a Western secularist
concept. Moreover, the decision made no reference to the claimant having her own political
opinion, despite being granted refugee status – instead, it ruled that she faced persecution due to
the persecutory state’s ‘perceived’ political opinion that it ascribed to her, thereby diminishing the
importance of her personal agency. It thus reproduced disempowering narratives of a passive
victim rather than an active rights-holder challenging prevailing forces. Although the concept of
‘perceived’ political opinion emerged in the case law is not specific to women, it arguably
reinforces the idea of passiveness and lack of agency when applied to them.

More recently, in a 2018 case involving an Afghan woman, a Dutch Court ruled that women
who adopted a so-called ‘Western lifestyle’ were entitled to refugee status if they could prove that

14After her claim was rejected and her appeal dismissed, Nada turned to the media. Her story was covered extensively,
pushing the Minister of Employment and Immigration to react. In 1993, the Minister in charge declared: ‘I don’t think Canada
should unilaterally try to impose its values on the rest of the world’. He also explains that Canada was trying to control ‘the
flow of refugees’. Subsequently, after pressure from human rights organisations and civil society groups, the Ministry finally
accepted to broaden the definition of a refugee to include gender-based persecution and announced that Nada would be
allowed to stay in Canada. See Government of Canada Publications (1994).

15Fatin v. INS, 12 F.3d 1233, 3rd Cir (20 December 1993)
16LM (Educated Women - Chaldo-Assyrians - Risk) Iraq v. Secretary of State for the Home Department, CG UKAIT 00060

(26 July 2006).
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this lifestyle was linked to their political or religious beliefs.17 The Court did not, however, define
what a ‘Western lifestyle’means. In the case Fatin v. INSmentioned earlier, the Court rejected the
political claim of the applicant but accepted to grant her refugee status based on a separate gender
claim: the fact that she belonged to ‘the social group of the upper class of Iranian women who
supported the Shah of Iran, a group of educated Westernized free-thinking individuals’.18 This
case clearly illustrates the colonial idea that Western freedom is the only valid form of freedom. It
furthermore reinforces the orientalist dichotomy of civilised versus uncivilised, ‘free world’ versus
‘oppressed world’ trope.

Ultimately, this framing forces refugee women to fit into certain narratives and stereotypes in
order to have their asylum claims recognised. Women considered worthy of protection are those
who fit into white saviour standards and prove that they have the so-called ‘Western lifestyles’. In
the case Sophia (1999), as reported by Oxford (2005), the claimant was a Jordanian woman who
faced forced marriage and constant domestic abuse. To the question of what would happen if she
were to be returned to her home county, Sophia answered ‘I would kill my husband’. In the final
submission, the lawyer replaced this response with ‘my husband would kill me’. This case
illustrates, perhaps through an extreme example, how the asylum system makes little room for
agency and forces women to present themselves as vulnerable victims. It refuses to acknowledge
the full extent of their anger and desire to stand up for themselves.

In the case AK6, a German Administrative Court granted refugee status to an Iraqi woman who
argued she faced persecution due to her ‘Western way of life’.19 The Court ruled that the applicant
‘gave the court the impression of a self-confident young woman, oriented towards a Western lifestyle,
who would like to stand on her own feet and who is a Sunnite on paper only’. This decision is partly
positive because it acknowledges the woman’s agency and choice in living a particular lifestyle.
However, it does so by unnecessarily opposing it to Islam (‘she is a Sunnite on paper only’) thereby
implying that being a Muslim, a woman can only be free if she is nonreligious and Westernised.

Accordingly, I argue that this disempowering narrative, perpetuated by Courts, denies the full
autonomy of Muslim refugee women on equal footing with their white, Western, non-religious
counterparts, paying lip service to the feminist cause. This case also sheds a light on the gendered
stereotypes framed behind the concept of ‘particular social group’ (PSG) as applied to brown
refugee women, to which the next section turns. It will demonstrate how the PSG Convention
ground reproduces and prolongs the gendered colonial discourse that has already been explored.

5 The ‘particular social group’ (PSG) Convention ground and its disempowering
effects
In this section, I consider the use of the PSG category within the overall context of colonial discourse
and the representation of brown refugee women as victims. Initially, the PSG category was used to
correct the absence of gender or sex in the definition of a refugee per Article 1(A)2 of the 1951
Convention. Canada was the first country to adopt a broad interpretation of the ‘membership of a
particular social group’ category to encompass women in the Ward case.20 Progressively, more
countries began adopting a similar approach and used the PSG category to accommodate claims
related to gender-based persecution. In particular, states started recognising gender-specific forms of
violence, such as rape, female genital mutilation and forced marriages (Spijkerboer, 2000) . In 1991,
UNHCR stated in its Guidelines that ‘women fearing persecution or severe discrimination on the
basis of their gender’ should be considered members of a PSG (1991, p. 19).

17Decision 201701423/1/V2, Raad van State (21 November 2018) (The Netherlands).
18Fatin v. INS (n 15).
19A 6 K 615/10, Administrative Court Stuttgart (18 January 2011).
20Ward v. Canada, 2 SCR (30 June 1993).
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Nonetheless, the academic literature has pointed out that, throughout the years, the PSG
Convention ground has been over-used at the expense of the political opinion one (Edwards,
2010b; Honkala, 2017). UNHCR itself has acknowledged that ‘in some cases, the emphasis given
to the social group ground has meant that other applicable grounds, such as religion or political
opinion, have been over-looked’ (2002, p. 7). Drawing on this, I argue that women who obtain the
refugee status based on the PSG category are essentially approached as vulnerable victims. They
are considered as worthy of protection typically when fleeing domestic violence, forced marriage,
female genital mutilation, or other forms of gender-based violence, of which they are portrayed as
passive recipients.21 Constantly, decisions highlight that women are victims in need of rescue,
rather than active rights-holders who chose to resist and oppose gender-based forms of violence.

As mentioned in the introduction to this article, the 1951 Refugee Convention and its 1967
Protocol were drafted from a white male-centric perspective and were largely gender-blind.
Notably, the five Convention grounds under which a refugee can claim persecution do not include
sex or gender. However, following feminist critiques against the mainstream international refugee
law regime (Indra, 1987; Crawley, 2001), national jurisdictions began incorporating gender in
their refugee status determination processing. First, practice challenged the public/private
distinction which considered that only persecutory acts committed by the state were to be
recognised as falling within the remit of the Refugee Convention (Charlesworth and Chinkin,
2000). As already stated, national jurisdictions began to recognise gender-based violence, such as
female genital mutilation,22 rape23 and domestic violence,24 as valid forms of persecution for
refugee status qualification. Non-state actors who committed gender-based persecution were also
recognised as potential actors of persecution in cases whereby the state did not or could not
provide protection to women (Anker, Gilbert and Kelly, 1997). Jurisdictions started
acknowledging the political nature of so-called ‘private’ acts of persecution that are gender-
based (Hall, 2018). Second, the fifth ground: PSG, emerged as an effective alternative to the lack of
references to sex or gender in the Convention. In the first set of Guidelines related to gender that
UNHCR adopted, the organisation stated that women ‘fearing persecution or severe
discrimination on the basis of their gender should be considered a member of a social group
for the purposes of determining refugee status’ (1991, p. 1). A PSG is to be understood as a group
of persons who share ‘common and immutable characteristics’25 or ‘innate and unchangeable
characteristics’,26 including women.

However, PSG is not to be considered as the exact equivalent of sex or gender. Being a woman
on its own is not enough. The applicant needs to prove that she belongs to a social group with
(some additional) other immutable characteristics. In Gomez v. INS, a US Court recognised for the
first time that a PSG could provide a valid basis for an asylum claim related to gender-based
violence; nonetheless, the decision specified that the PSG was not constituted by sex or gender
itself, but by the additional caveats constituting the group of ‘women who have been previously
battered and raped by Salvadoran guerrillas’.27 Similar decisions by other jurisdictions that

21To cite a few number of recent cases: Gricelda Nereyda Arellano Rodriguez, Claudia Yareli Rios Arellano v. William P.,
USCA 9th Cir (11 August 2020); AATA Case No. 1506100, AATA 4647 (1 November 2016) (Australia); Gonzalez-Medina v.
Holder, Attorney General, No. 10-70913., USCA 9th Cir (20 March 2011); AMM and others (conflict; humanitarian crisis;
returnees; FGM) Somalia v. Secretary of State for the Home Department, CG UKUT 00445 (25 November 2011); Refugee
Appeal No. 76501, No. 76501, Refugee Status Appeals Authority (19 November 2010) (New Zealand); Frejuste v. Canada,
2009 FC 586, Canada Federal Court (4 June 2009); NS (Social Group - Women - Forced Marriage) Afghanistan v. Secretary of
State for the Home Department, CG UKIAT 00328 (30 December 2004).

22Re Fauziya Kasinga A73 476 695, USBIA (13 June 1996); Mohammed v. Gonzales 400 F.3d 785 800-01, USCA 9th Cir
(10 March 2005).

23NS Afghanistan, UKIAT 00328 (30 December 2004).
24Matter of A-R-C-G- 26 I&N Dec. 388, USBIA (26 August 2014).
25Matter of Acosta, 19 I&N Dec 211, USBIA (1 March 1985).
26Ward v. Canada (n 20).
27Gomez v. INS, 947 F2d 660, 2d Cir (28 October 1991), paras 663–664.
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incorporate gender into their understanding of PSG include examples such as ‘widows at risk of
forced marriage’28 or ‘unmarried women from families whose traditional self-image demands a
forced marriage’.29 In the landmark case Shah and Islam, the UK House of Lords ruled that the
applicants belonged to a PSG defined as ‘women who had offended against social mores or against
whom there were imputations of sexual misconduct’ and were not protected by the state.30 These
groupings have been criticised for forcing women to fit into artificial categories (Edwards, 2010b),
also referred by Justice McHugh as ‘intellectual constructs’.31

What is more, against this backdrop, I argue that reliance on the PSG category as substitute for
gender has led to the depoliticisation of refugee women’s experiences (Anker, 2017). As Edwards
points out, ‘PSG has now become the default ground for women’s claims, even when one or more
of the other grounds may be equally or more applicable’ (2010a, p. 28). Crawley argues that this
overemphasis on PSG in relation to refugee women reinforces ‘the existing and paradigmatically
masculine normative structures of international refugee law’ (1999, p. 326). Dauvergne, in turn,
highlights that, although some cases have considered the transgression of social norms as the
expression of a political opinion, these are only a few cases in comparison with those based on the
PSG ground (2021). UNHCR has also observed an excessive focus on the PSG ground regarding
asylum claims introduced by women, which has led to other grounds, such as religion or political
opinion, being largely ignored (2002). Indeed, national practice tends to consider refugee claims
from female asylum seekers as automatically falling under the PSG category, despite applicants
explicitly claiming one of the other four grounds (Edwards, 2010b). In particular, the asylum
claims based on the ‘political opinion’ ground tend to go unrecognised. One of the early
arguments from the feminists who opposed amending the Refugee Convention to introduce a
sixth Convention ground of ‘sex’ or ‘gender’ was that doing so might lead to a categorisation and
essentialisation of women’s experiences under one homogenous category, giving the impression
that women’s persecution is fundamentally different from men’s (Freedman, 2015). I argue that
we eventually fell into this trap by largely equating women with PSG.

For instance, in the case of Shah and Islam,32 the Court could have simply considered that
opposing certain social mores is the expression of a political opinion, instead of creating an
artificial PSG.33 Women who transgress social norms are regularly denied the ‘political opinion’
ground and automatically classified under the PSG category. In September 2020, a French Court
granted refugee status to a woman from Burkina Faso who fled forced marriage.34 The Court
considered that she belonged to the PSG of ‘women fleeing forced marriages’ in a society where,
according to the judges, ‘forced marriages were so widely practiced that they became a social
norm’.35 But if they are a social norm, why was the claimant not granted refugee status based on
the political opinion ground?

Social norms are common standards regarded as socially acceptable or appropriate behaviour,
the breach of which has social consequences (Munday and Chandler, 2011). Therefore, opposing a
social norm is the expression of a political opinion because the individual is aware of the

28Denmark, the Refugee Appeals Board’s decision of 16 January 2017. Available at: https://www.asylumlawdatabase.eu/en/
case-law/denmark-refugee-appeals-board%E2%80%99s-decision-16-january-2017#content.

29German Administrative Court Augsburg, 16 June 2011, Au 6 K 30092.
30Islam v. Secretary of State for the Home Department and R. v. Immigration Appeal Tribunal and Secretary of State for the

Home Department, ex parte Shah (25 March 1999) UKHL.
31Applicant S v. Minister for Immigration and Multicultural Affairs HCA 25 (27 May 2004) para. 72 (Australia).
32Islam and Shah (n 30).
33The Court ruled that the claimants belonged to a PSG consisting of (i) women in Pakistan (ii) accused of transgressing

social norms and (iii) who are in consequence unprotected by their husbands or other male relatives (p. 22). The judges could
have simply ruled that the women were persecuted for transgressing social norms, thereby acknowledging their political
agency.

34CNDA, Mrs K. no 19046460 C (4 September 2020) (France).
35Ibid., para 3.
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consequences attached to breaching it. I argue that, denying the political opinion ground to
refugee women who transgress social norms, and recognising instead their refugee status based on
their ‘gender’ or other ‘immutable characteristics’ – i.e., something inherent to them that they
cannot control – Courts are depoliticising their experiences and denying them their autonomy.
Whilst many women are victims of patriarchal social norms, only a few decide to resist and oppose
them because they deeply believe in gender equality – which represents, in itself, a political
opinion. I thus posit that, by transgressing social norms and standing up against patriarchy, these
refugee women are expressing their legitimate political opinion in the sense of the Convention.
Many women are victims of patriarchal social norms but simply abide by them. Others dare and
decide to transgress them, fully aware of the consequences, because they believe in women’s rights
and gender equality. That, in itself, is the expression of a powerful political belief. It follows the
lead of some feminists who consider that all kinds of violence against women is political (Bilaud
and Direnberg, 2021; Goodwin-Gill and McAdam, 2021). Therefore, I argue that all resistance to
that violence is also inherently political, endorsing Macklin’s argument who suggests that
opposition to institutionalised discrimination should be considered the expression of a political
opinion (1996). Reducing refugee women to passive apolitical actors simply fleeing generic
gender-based violence does not serve justice.

In 2011, an atheist Iranian woman was subjected to physical and psychological violence by her
husband and sought asylum in Greece.36 She was granted refugee status based on the PSG
category, while her political opinion claim was denied. The Court ruled that the applicant was:

‘a member of a social group with inherent characteristics (i.e. woman), since due to her
“improper” conduct she violated the law, which is based on the traditional or cultural norms
and practices of Islam and is part of a situation that cannot be changed because of its
historical duration. Her anti-conforming behaviour is subject to the persecutory laws and
practices of the State, which impose a disproportionately severe punishment on women that
are accused of sexual relations outside their marriage’.

It is difficult to understand why the applicant was not granted refugee status on the political
opinion ground in this case, since resisting sexual violence and transgressing social or cultural
norms constitutes, again, the expression of a political opinion. In this regard, a distinction must be
drawn between gender-specific and gender-based persecution. On one hand, gender-specific
persecution encompasses practices, such as female genital mutilation or so-called honour crimes;
on the other, voicing non-conformist opinions and resisting gender-based patriarchal cultural
practices is the expression of a political opinion. The 1951 Convention ground of ‘political
opinion’ encompasses opinions on gender roles, and both a woman and a man can be persecuted
for holding feminist views. I argue that transgressing patriarchal social norms and facing harm
should be considered as constituting a political opinion for the purposes of the Convention. Case
law confuses gender with women and ignores the fact that men who do not conform to social
norms and standards of masculinity can also be exposed to persecution as a result (Connell and
Messerschmidt, 2005). The focus should not be on gender per se, but on the disapproval of social
norms as a form of political opinion.

In Shah and Islam, Lord Hope suggested that ‘[t]he reason why the appellants fear persecution
is not just because they are women. It is because they are women in a society which discriminates
against women’.37 Yet, as Chief Justice Gleeson pointed out in Khawar, there is not one single
society in the world that does not discriminate against women.38 However, there are some women
who resist gender-based persecution because of their strong political beliefs in gender equality,

36Case 95/126761, Second Special Refugee Committee (26 June 2011) (Greece).
37Islam and Shah (n 30) p. 22.
38Minister for Immigration and Multicultural Affairs v. Khawar, HCA 14 (11 April 2002) (Australia).
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and who, subsequently, face persecution as a consequence thereof. They are courageous political
activists, not vulnerable victims worthy of pity. The prevailing approach of Western Courts
reflects a highly orientalist perspective, which portrays Muslim women as fleeing a barbaric
religion and backward culture, who come to seek safe haven in a ‘civilised’ country that strives for
gender equality. This is what Lord Hope seems to suggest by referring to Pakistan as ‘a society
which discriminates against women’ (ibid.). This discourse fits into the colonial dichotomy of East
versus West, Orient versus Occident, barbaric versus civilised – problematised, as mentioned
earlier, by Saïd (1978).

Moreover, it also (re)produces the colonial discourse that represents Muslim women as victims
of their own religion and in need of saving, rather than self-sufficient political actors who decide to
oppose certain religious and cultural practices. It furthermore perpetuates essentialist and
orientalist stereotypes about Islam by presenting it as inherently static, barbaric, and patriarchal.
This is notable in the aforementioned case about the Iranian woman whereby the Greek Court
ruled that the claimant’s persecution was due to ‘practices of Islam’ that were ‘part of a situation
that cannot be changed’.39 Similar patterns can be identified in other national jurisdictions. In a
case involving an Armenian woman from Turkey, the Canadian Immigration Board found that
she belonged to a particular social group made of ‘single women living in a Moslem country
without the protection of a male relative (father, brother, husband, son)’.40 In another case, the
same Board ruled that the claimant belonged to a PSG of ‘young women without male
protection’.41 Once again, this case reproduces the stereotype, fostered also by UNHCR in its
policy Guidelines and advocacy materials, that women need a male protector to survive. InMrs N.,
S., and S., a woman fleeing female genital mutilation applied for asylum in France.42 The Court
granted her refugee status based on the PSG ground, considering that ‘in a population in which
genital mutilation is widespread, children and women that are non-mutilated represent a
particular social group’ (ibid., para. 8).43 Here, the judges portray the applicant as a powerless
victim of gender-based violence and fail to acknowledge her agency in opposing and refusing this
violence. It is not the absence of past mutilation which characterises her, but rather her refusal to
be subjected to mutilation at any point in the future. By classifying her plight under the PSG
ground, the asylum system fails to acknowledge her voice.

I argue that this default application of the PSG category to female asylum claims reproduces a
disempowering discourse that robs women of their political agency. Ultimately, it remains
doubtful whether the progressive introduction of a gender-sensitive interpretation to correct the
masculine bias of refugee law has done complete justice to women. Of course, the PSG category
has been successful in correcting the absence of sex/gender in the Refugee Convention, and it has
allowed the recognition of women fleeing gender-based violence as refugees. However, there has
been an over-reliance on the PSG ground, by automatically and excessively applying it in cases
involving women. I suggest that, to advance equality between men and women applicants, the
political opinion Convention ground should instead be favoured. Accordingly, the transgression
of social norms should be considered as the expression of political opinion rather than a
characteristic of the specific PSG.44 In particular, I posit that all violence against women should be
considered political by default, because it reflects political views deeply embedded in gendered and
patriarchal opinions.

39Special Appeal Committee, 26 June 2011, Application No. 95/126761, p. 4. Available at: https://www.asylumlawdatabase.
eu/en/case-law/greece-special-appeal-committee-26-june-2011-application-no-95126761 (accessed 30 September 2023).

40Incirciyan, Zeyiye v. M.E.I. (IAB M87-1541X, M87-1248), P. Davey, Cardinal, Angé (20 August 1987).
41CRDD U91-04008, Goldman, Bajwa (24 December 1991) (Canada).
42CNDA, Mrs N. and Mrs S. nos 19008524, 19008522 and 19008521 (5 December 2019) (France).
43This is my own translation.
44A similar argument can be made for LGBTQI+ applications: see Dustin (2022); Dustin & Feirerra (2021).

International Journal of Law in Context 67

https://www.cambridge.org/core/terms. https://doi.org/10.1017/S1744552323000356
Downloaded from https://www.cambridge.org/core. IP address: 3.15.149.132, on 25 Apr 2024 at 18:43:17, subject to the Cambridge Core terms of use, available at

https://www.asylumlawdatabase.eu/en/case-law/greece-special-appeal-committee-26-june-2011-application-no-95126761
https://www.asylumlawdatabase.eu/en/case-law/greece-special-appeal-committee-26-june-2011-application-no-95126761
https://www.cambridge.org/core/terms
https://doi.org/10.1017/S1744552323000356
https://www.cambridge.org/core


6 Courts denying political agency to (non-Westernised) refugee women
The previous section of this article has explored how Courts tend to depoliticise the experiences of
refugee women transgressing social norms by automatically classifying them under the PSG
category, instead of recognising and acknowledging their political opinion as a basis for
protection. Even when female asylum seekers manage to secure refugee status based on the
political opinion ground, Courts still find ways to depoliticise their experiences by attributing their
political opinion to their partners or other members of their family. The present section explores
this pattern by focusing on a recent case from a French Court which had to assess the asylum claim
of a refugee woman from Syria,45 looking at the doctrine of ‘imputed’ political opinion.

The claimant was a Syrian woman from Damascus, referred to by the Court as ‘Mrs K’. She
applied for asylum in France and claimed she faced a well-founded fear of persecution from the
Syrian authorities because of her political opinion. She fled to France with her husband who also
submitted an asylum claim. Referred by the Court as Mr A, he claimed that he faced a well-
founded fear of persecution because of his refusal to do his military service and thereby serve in
the army of Bashar Al-Assad. Mr A had been able to avoid his military service because he studied
at a higher education organisation affiliated with the Scientific Studies and Research Centre
(SSRC), a Syrian government agency coordinating scientific activities – including nuclear and
military operations.46 Both Mrs K andMr A’s asylum claims were examined jointly by the Court.47

Mrs K argued before the adjudicator that she faced a well-founded fear of persecution because
of her own political opinion. She explained precisely how she started developing dissident political
views early in life. In high school, she would write and share anti-regime posts on her social media.
She had also been accused of destroying a portrait of Bashar Al-Assad, thereby making her being
perceived as an opponent of the regime. In 2013, her brother was kidnapped and detained for
several months before her family was informed of his death. In 2016, she was stopped during a
roadside check and was informed that the regime had been searching for her since December
2014. After being arrested, she was released shortly thereafter because of her husband’s status, i.e.
as someone studying at a government agency. She was nonetheless given notification by the
authorities that she had to come to the police station within 72 hours. It is at this point that she
decided to immediately flee with her husband.

The French Court rejected Mrs K’s claim, considering her story not credible, pointing out that,
although she had been arrested by the Syrian authorities, she had been released shortly thereafter.
On the other hand, the Court did believe Mr A’s account and ruled that he had a well-founded fear
of persecution based on political opinion because of his refusal to do the military service.
Regarding Mrs K, the Court finally decided to recognise her refugee status based on the fact that
her husband had a dissident political opinion. The Court ruled that the Syrian regime could
‘impute’ to Mrs K the political opinion of her husband. In short, the judges were of the view that
Mrs K’s own political views were not relevant or sufficient, and that any future risk of persecution
facing her should be tied to her husband’s political stand, to which hers, as his wife, would be
assimilated by the Syrian authorities.

The Court’s reasoning is disturbing considering that the reason the couple fled Syria in the first
place was because Mrs K had been given 72 hours to report herself to the police. In fact, her
husband was probably less likely to be persecuted because of his status as a former student of a
government agency. When Mrs K was initially arrested and detained, she was released because of
her husband’s position. Yet, the judges turned the story upside down and decided to deny her

45CNDA, Mr A. and Mrs K. spouse A. nos 19009183 and 19009184 C (2 October 2019) (France).
46This centre has been accused of producing chemical weapons: see Arctic Wind, ‘Syria’s Scientific Studies and Research

Center: The secretive entity behind Syria’s chemical weapons program’ (20 October 2020). Available at: https://storymaps.
arcgis.com/stories/f353d0a2893e4396b9d82b9ba5458d69 (accessed 30 September 2023).

47It is worth noting that Mrs K was also referred to as ‘Mrs K, spouse of Mr A’, yet Mr K was never referred to as ‘spouse of
Mrs K’. This reflects the practice whereby women are tied to their husband’s status, but not the other way around.
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claims on the ground that her story was not ‘credible’. Still, they granted her protection on the
basis of her ‘imputed political opinion’ as an extension of her husband’s. To my mind,
the credibility assessment in this case seems thus grounded in gender and racial stereotypes. The
Court reached such a conclusion because Syrian women – and probably all Muslim or ‘brown’
women in general – are perceived as oppressed, submissive and dependent on their male relatives.
Anyone who steps out of this cliché is perceived as a liar. Although the unfairness of the
‘credibility assessment’ process affects all refugees, the difficulty to believe specifically brown
women appears to follow a colonial narrative of the Third-World woman as an apolitical and
submissive subject. As Hua explains, Courts refuse to consider refugee women as potential
political actors because it would be ‘contrary to the construction of Muslim difference as backward
and antithetical to feminism’ (2010, p. 392). Within this framework, Muslim women can only fit
into the white saviour discourse that portrays them as vulnerable victims, not human rights
heroes. In addition to the fact that this discourse reproduces colonial misconceptions that
constitute epistemic violence, I also emphasise the harmful consequences it has on refugee women
in practice. The reproduction of such a gendered and racialised narrative leads to the unfair
rejection of their asylum claims. Although they might be able, in certain cases, to obtain subsidiary
protection and other forms of humanitarian status, it is not equivalent to refugee status. As Zagor
points out, the recognition of refugee status is not just about obtaining a residence permit; it is
about having one’s political experience recognised and acknowledged (2014).

7 Conclusion
This article has relied on a decolonial and feminist framework to proceed with a critical
epistemological deconstruction of the (mis)representation of refugee women by asylum courts. It
concluded that portraying refugee women as vulnerable victims is not only a form of epistemic
violence – a pathogenic form of legal intervention that exacerbates vulnerability (Moreno-Lax and
Vavoula, this Special Issue) – but also endangers the asylum claims of women who do fit into this
colonial discourse. I have shown that the progressive introduction of gender within international
refugee law has relied on a rationale infused with gender and racial stereotypes. First, international
guidelines and advocacy materials by UNHCR have (re)produced the idea that refugee women are
inherently vulnerable because of their gender, thereby framing them as victims. Second, this
approach perpetuates the belief that refugee women cannot survive without the protection of a male
relative because of their inherently barbaric culture or backward religious practices. Women are seen
as lacking protection if they do not have a male family member looking after them. Ultimately, this
understanding denies their political agency by presenting them as victims in need of saving.

As I have shown, Western jurisdictions tend to deny the political agency of refugee women
through different means. Most of them only manage to secure protection if they argue gender-based
persecution, grounded in the PSG category. Although the PSG Convention ground has been useful
in advancing the protection of refugee women and remains relevant in some cases, relying on it
excessively at the expense of the political opinion ground does not do justice to women. By doing so,
their political opinion and agency are largely disregarded, including in instances where they overtly
oppose patriarchal social norms. This denial of political agency is rooted in the stereotype that
associates colonial femininity with oppression and submissiveness. Racialised women are
approached as vulnerable subjects that need to be rescued rather than independent political actors
entitled to protection. In this regard, Nada’s case, analysed above, is illustrative of the way Western
jurisdictions perceive and frame Muslim women. They are seen as incapable of holding a political
opinion of their own which is a view that bears the legacies of colonial discourse.

Women manage to obtain international protection on the basis of gender-based persecution
but are denied their political autonomy, despite strong evidence to the contrary, and despite the
fact that many are specifically fleeing political persecution. This denies them their political
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experiences. As a result, refugee women are forced to fit into artificial PSG categories where, in
similar contexts, men would have been granted international protection based on the political
opinion ground. Mrs K’s story, recounted earlier, demonstrates how non-Western women are
being denied their political agency and forced to present themselves as dependent on their
husbands, fathers, brothers, or any other male relative that can ‘protect’ them, to survive.
Moreover, the irrationality of trying to simplify and generalise the experiences of refugee women
based on discourse infused with colonial stereotypes has destructive outcomes on the ground.
These stereotypes are not only pathogenic interventions taking the form of epistemic violence, but
also lead to the undue rejection of asylum claims leaving women unprotected. Overall, this article
has demonstrated that the RSD process in relation to asylum claims lodged by non-Western
refugee women is grounded in gender and racial tropes. I suggest that a fair gender-sensitive
interpretation of refugee law should approach (all) women as political agents rather than
vulnerable passive subjects. A contextual, multifaceted approach to the analysis of their multi-
layered positions, as proposed in this Special Issue, is necessary. In doing so, I propose that the
political ground, insofar as it provides a more conducive frame to apprehend the full richness of
women realities, should be favoured when assessing their refugee claims – including those who
transgress social norms and are at risk of punishment. I also argue that Courts should avoid using
the term ‘perceived’ or ‘imputed’ political opinion, as it presents women as passive victims. This
shift in discourse will contribute to a fuller recognition of women’s political agency and put them
in equal standing with their male counterparts.
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