
	
N

ETH
ER

LA
N

D
S IN

TER
N

A
TIO

N
A

L LA
W

 R
EV

IEW
	

V
ol. LX

 – 2013 – Issue 1

INTERNATIONAL LAW
CONFLICT OF LAWS

ISSN 0165-070X
Vol. LX–2013–Issue 1

NETHERLANDS
INTERNATIONAL
LAW REVIEW

Distributed by

Cambridge Journals Online
journals.cambridge.org

0165-070X(2013)60:1;1-T

rugdikte: 8.5 mm

N E T H E R L A N D S   I N T E R N A T I O N A L   L A W   R E V I E W
vol. LX 2013/1

CONTENTS

Articles

j. vidmar, Rethinking Jus Cogens after Germany v. Italy: Back to Article 53?	 1
a. abass, The Proposed International Criminal Jurisdiction for the African Court:
	 Some Problematical Aspects	 27
d. abels, Positive Obligations and the International Criminal Tribunals’
	 Law of Detention: Funding Family Visits and the ICC Presidency’s 
	 Ngudjolo Decision	 51
m.d. fink, Maritime Embargo Operations: Naval Implementation of 
	 UN Sanctions at Sea under Articles 41 and 42 of the UN Charter	 73
c. farhang, Mapping the Approaches to the Question of Exemption from 
	 International Responsibility	 93

Judicial Decisions Involving Questions of Private International Law

Supreme Court, 13 April 2012, Mothers of Srebrenica Foundation v. 
	 the State of the Netherlands and the United Nations – th.m. de boer	 121

Book Reviews

M. Bogdan, Private International Law as Component of the Law of the Forum
	 (Z.S. Tang)	 131
C. Focarelli, International Law as Social Construct. The Struggle for Global
	 Justice (H.P. Aust)	 135
D.H. Joyner, Interpreting the Nuclear Non-Proliferation Treaty (T. Dunworth)	 140
M.N. Schmitt, Essays on Law and War at the Fault Lines (T.D. Gill)	 144

Hague Case Law – Latest Developments (e.v. koppe) 	 151

Books Received and Available for Review	 159

NILR2013-1_0_Omslag_CS5.5.indd   1 4/11/2013   4:34:36 PM

https://doi.org/10.1017/S0165070X12001131 Published online by Cambridge University Press

https://doi.org/10.1017/S0165070X12001131


Distributed for T.M.C. Asser Press by Springer | springer.com

Recently published by T.M.C. Asser Press:

The Court of Justice and the Construction of Europe: 
Analyses and Perspectives on Sixty Years of Case-law 
La Cour de Justice et la Construction de l'Europe: 
Analyses et Perspectives de Soixante Ans de Jurisprudence
Court of Justice of the European Union (Ed.)
www.asser.nl/AsserPress/?978-90-6704-896-5
ISBN 978-90-6704-896-5 / 2013, VII, 843 p., hardcover, € 89.95

Between Autonomy and Dependence
The EU Legal Order under the In uence of International Organi-
sations 
Wessel, Ramses A.; Blockmans, Steven (Eds.)
www.asser.nl/AsserPress/?978-90-6704-902-3
ISBN 978-90-6704-902-3
2013, VIII, 313 p., hardcover, € 129.95

Legal Issues of Services of General Interest Series
Social Services of General Interest in the EU
Neergaard, U.; Szyszczak, E.; Gronden, J.W. van de; Krajewski, M. 
(Eds.)
www.asser.nl/AsserPress/?978-90-6704-875-0
ISBN 978-90-6704-875-0
2013, XXIV, 622 p. 2 illus., hardcover, € 149.95

Legal Issues of Services of General Interest Series
Financing Services of General Economic Interest
Reform and Modernization
Szyszczak, Erika; Gronden, Johan Willem van de (Eds.)
www.asser.nl/AsserPress/?978-90-6704-905-4
ISBN 978-90-6704-905-4
2013, XV, 294 p. 1 illus., hardcover, € 109.95

For ordering information: www.springer.com
Also available online: link.springer.com

Distributed for T.M.C. Asser Press by Springer | springer.com

The Function of Public International Law

by

Jan Anne Vos

This book addresses fundamental aspects of the concept of public international 
law in both theory and practice. The argument developed by the author is that, 
underlying the traditional, horizontal, structure of public international law, a ver-
tical structure of the concept of law may be discerned. This vertical structure is 
seen unfolding into two, mutually exclusive, frameworks: a framework of obligation, 
 accounting for obligations, and a framework of authorization, accounting for rights. 
The problem then arising is that a concept of public international law which only 
admits either rights or obligations cannot be regarded as coherent. The author, 
however, takes and substantiates the position that coherence can be achieved by 
suppressing the mutual exclusivity of both frameworks. This move paves the way 
to formulating the function of public international law in terms of the constituting of 
international society.

Since in public international law the theoretical aspects profoundly affect prac-
tice, this book is not only of interest to academics, but also for practitioners, such 
as of cials of foreign of ces and international institutions.

Dr. Jan Anne Vos wrote this book as a senior researcher in the T.M.C. Asser 
Instituut, The Hague, The Netherlands.

www.asser.nl/AsserPress/?978-90-6704-860-6
ISBN 978-90-6704-860-6
304 pp., hardcover, € 99.95

For ordering information please click: www.springer.com/978-90-6704-860-6 
Also available online: www.springerlink.com/content/978-90-6704-861-3

NILR2013-1_0_Omslag_CS5.5.indd   2 4/11/2013   4:34:36 PM

https://doi.org/10.1017/S0165070X12001131 Published online by Cambridge University Press

https://doi.org/10.1017/S0165070X12001131


NEW FRONTIERS, OLD PROBLEMS: THE WAR ON TERROR INILR 2013

N E T H E R L A N D S   I N T E R N A T I O N A L   L A W   R E V I E W
http://www.nilr.nl – http://journals.cambridge.org/NILR

	 Recommended citation: NILR

The Netherlands International Law Review (NILR) is one of the world’s leading journals in the 
fields of public and private international law. It is published three times a year, and features 
peer-reviewed, innovative, and challenging articles, case notes, commentaries, book reviews and 
overviews of the latest legal developments in The Hague. The NILR was established in 1953 and 
has since become a valuable source of information for scholars, practitioners and anyone who 
wants to stay up-to-date of the most important developments in these fields.
In the subscription to the Netherlands International Law Review the Netherlands Yearbook of 
International Law (NYIL) is included. A special membership rate is available to the members of 
the Dutch Society of International Law.
The NILR is published by T.M.C. Asser Press, in cooperation with the T.M.C. Asser Instituut, 
and is distributed by Cambridge University Press. The T.M.C. Asser Instituut, an inter-university 
institute for Private and Public International Law and European Law, was founded in 1965 by the 
law faculties of the Dutch universities. The Institute is responsible for the promotion of education 
and research in international law.
 
Editorial Office: Netherlands International Law Review, c/o T.M.C. Asser Instituut, P.O. Box 
30461, 2500 GL The Hague, The Netherlands; Tel. +31(70)3420300; Fax +31(70)3420359;  
E-mail: nilr@asser.nl.
 
Indexed in: The Netherlands International Law Review is abstracted and/or listed in the 
International Bibliography of Social Sciences, IBZ, International Political Science Abstracts, 
ARC-ERA Journal List, Peace Research Abstracts, JustCite, Index to Foreign Legal Publications 
and Westlaw UK Legal Journals Index.
 
Distribution
The Netherlands International Law Review and the Netherlands Yearbook of International Law 
are distributed for t.m.c.Asser press by Cambridge University Press, Cambridge, UK.
The Netherlands International Law Review  and the Netherlands Yearbook of International Law 
are also available online through the Cambridge Journals Online service. This service can be 
found at <http://journals.cambridge.org/NILR>.
 
Subscription rates and specimen copies: Combined annual subscription to the Netherlands 
International Law Review (Vol. LX, 2013) and to the Netherlands Yearbook of International 
Law (Vol. XLIV, 2013): print + online: GBP 394.00 / USD 666.00 / EUR 581.00; print only:  
GBP 372.00 / USD 642.00 / EUR 547.00; online only: GBP 356.00 / USD 603.00 / EUR 524.00. 
Subscription orders and requests for specimen copies should be sent to: Cambridge University 
Press, The Edinburgh Building, Shaftesbury Road, Cambridge CB2 8RU, UK, E-mail: journals 
@cambridge.org; or in the USA, Canada and Mexico: Cambridge University Press, Journals 
Fulfillment Department, 100 Brook Hill Drive, West Nyack, New York 10994-2133, E-mail: 
subscriptions_newyork@cambridge.org.
 
Advertising: To advertise in the journal please contact the relevant Advertising Promoter for 
your area: in the USA, Canada or Mexico: journals_advertising@cup.org; in the UK, Europe or 
rest of the world: ad_sales@cambridge.org.
 
Photocopying and permissions: All rights reserved. No part of this publication may be repro-
duced in any form or by any means, photocopying, electronic, or otherwise, without permission 
in writing from Cambridge University Press. Permission inquiries from the USA, Mexico, and 
Canada should be addressed to the New York office of Cambridge University Press <http://www.
cambridge.org/uk/information/rights/contacts/newyork.htm>; permission inquiries from else-
where should be addressed to the Cambridge office <http://www.cambridge.org/uk/information/
rights/contacts/cambridge.htm>; permission inquiries from Australia and New Zealand should 
be addressed to the Melbourne office <http://www.cambridge.org/uk/information/contacts_mel 
bourne.htm>. Permission to copy (for users in the USA) is available from the Copyright Clear-
ance Center (CCC), <http://www.copyright.com>, email: info@copyright.com. For republica-
tion specific written permission should be obtained from the copyright owner. Please contact the 
Editorial Office of the Netherlands International Law Review (see above).
 
ISSN 0165-070X
Library of Congress catalogue card number LC 79-65199
 
© 2013 t.m.c.Asser Instituut, The Hague, and contributors.
 

The views expressed in any article are those of the individual author and do not necessarily 
represent the views of the Board of Editors.

https://doi.org/10.1017/S0165070X12001131 Published online by Cambridge University Press

https://doi.org/10.1017/S0165070X12001131


J.N. MAOGOTOII NILR 2013	 BOARD OF EDITORS

P. Vlas, Editor-in-Chief
Professor of Comparative and Private Inter
national Law, VU University Amsterdam; 
Chairman of the Netherlands Standing 
Government Committee on Private Interna
tional Law; Advocate General of the Dutch 
Supreme Court

A.J. Berends
Ministry of Finance, The Hague

Th.M. de Boer
Professor Emeritus of Private International 
Law, University of Amsterdam; member of 
the Netherlands Standing Government Com-
mittee on Private International Law

M.M.T.A. Brus
Professor of Public International Law, Uni
versity of Groningen 

K. Henrard
Professor of Human Rights and Constitutional 
Law, Erasmus University Rotterdam

M.T. Kamminga
Professor of Public International Law, Maas-
tricht University

E. Lijnzaad
Ministry of Foreign Affairs, The Hague; Ex- 
traordinary Professor Practice of International 
Law, Maastricht University

C.M.J. Ryngaert
Associate Professor of International Law, 
Leuven University and Utrecht University

N.J. Schrijver
Professor of Public International Law, Leiden 
University

L. Strikwerda
Former Advocate General of the Dutch 
Supreme Court; Vice-Chairman of the Neth-
erlands Standing Government Committee on 
Private International Law

E.V. Koppe, Managing Editor
T.M.C. Asser Instituut, The Hague; Assistant 
Professor of Public International Law, Leiden 
University

CORRESPONDENTS
 
J. Blom
Professor of Law, University of British Co- 
lumbia, Vancouver, Canada

J. Erauw
Professor of International Law, Ghent Univer-
sity, Belgium

M.W. Janis
Professor of Law, University of Connecticut, 
USA

P.H. Kooijmans
Professor Emeritus of Public International 
Law, Leiden University; Former Judge of the 
International Court of Justice

J.H.A. van Loon
Secretary General of the Hague Conference 
on Private International Law, The Hague, The 
Netherlands

Yuko Nishitani
Professor of Private International Law, Kyu
shu University, Fukuoka, Japan 

G. Parra-Aranguren
Former Judge of the International Court of 
Justice; Professor at the University of Cara-
cas, Venezuela

R. Rayfuse
Professor of International Law, Director of 
International Law Programs, University of 
New South Wales, Australia

K. Siehr
Professor Emeritus, University of Zurich, 
Switzerland

B. Simma
Professor of Law, University of Michigan 
Law School, USA

C. Stahn
Professor of International Criminal Law and 
Global Justice, Leiden University

M. Williams
Professor of International Law, University of 
Buenos Aires, Argentina

C. Van den Wyngaert
Judge of the International Criminal Court

https://doi.org/10.1017/S0165070X12001131 Published online by Cambridge University Press

https://doi.org/10.1017/S0165070X12001131


NEW FRONTIERS, OLD PROBLEMS: THE WAR ON TERROR IIINILR 2013

N E T H E R L A N D S   I N T E R N A T I O N A L   L A W   R E V I E W
VOL. LX 2013/1

CONTENTS

Articles

j. vidmar, Rethinking Jus Cogens after Germany v. Italy: Back to Article 53?	 1
a. abass, The Proposed International Criminal Jurisdiction for the African Court:
	 Some Problematical Aspects	 27
d. abels, Positive Obligations and the International Criminal Tribunals’
	 Law of Detention: Funding Family Visits and the ICC Presidency’s 
	 Ngudjolo Decision	 51
m.d. fink, Maritime Embargo Operations: Naval Implementation of 
	 UN Sanctions at Sea under Articles 41 and 42 of the UN Charter	 73
c. farhang, Mapping the Approaches to the Question of Exemption from 
	 International Responsibility	 93

Judicial Decisions Involving Questions of Private International Law

Supreme Court, 13 April 2012, Mothers of Srebrenica Foundation v. 
	 the State of the Netherlands and the United Nations – th.m. de boer	 121

Book Reviews

M. Bogdan, Private International Law as Component of the Law of the Forum
	 (Z.S. Tang)	 131
C. Focarelli, International Law as Social Construct. The Struggle for Global 
	 Justice (H.P. Aust)	 135
D.H. Joyner, Interpreting the Nuclear Non-Proliferation Treaty (T. Dunworth)	 140
M.N. Schmitt, Essays on Law and War at the Fault Lines (T.D. Gill)	 144

Hague Case Law – Latest Developments (e.v. koppe) 	 151

Books Received and Available for Review	 159

https://doi.org/10.1017/S0165070X12001131 Published online by Cambridge University Press

https://doi.org/10.1017/S0165070X12001131


J.N. MAOGOTOIV NILR 2013
	 AUTHORS’ GUIDE

CONTENTS OF THE NETHERLANDS INTERNATIONAL LAW REVIEW (NILR)
The NILR, a peer-reviewed English-language publication, invites the submission of articles on legal ques-
tions, legal developments, commentaries, analysis and comprehensive overviews in the fields of interna-
tional law and the conflict of laws, including their comparative legal aspects. These articles must be original 
and may be of any length up to a maximum of around 35 printed pages each of approximately 450 words. 
Shorter articles and commentaries of between 5 and 10 printed pages are also published.
	 The NILR also publishes book reviews and reports of Dutch judicial decisions involving questions of 
private international law. These have a maximum length of 5 and 15 printed pages, respectively.

SUBMISSION OF MATERIAL
Authors are requested to send their manuscript to the Editorial Office NILR, E-mail: nilr@asser.
nl. All submitted material should be in English, preferably in Word format, and should include 
an abstract of about 200 words, 4-8 keywords, and a ‘header’ of a maximum of 40 characters.  
All articles will be peer reviewed. Articles submitted to NILR may not have been previously published and 
should not simultaneously be under consideration elsewhere. Electronic pre-prints of a paper or article on 
public websites or networks, not including personal or departmental websites or institutional repositories, 
must be removed at the latest upon acceptance for publication. 
	 Manuscripts may be submitted at any time of the year and, if accepted for publication, will be pub-
lished at the earliest available opportunity.

EDITORIAL POLICY AND DISCRETION
The Board of Editors exclusively reserves the right to suggest modifications and/or additions to all materi-
als accepted for publication, and further reserves the right at any time to reject or to withhold or postpone 
the publication of any material. 
	 The decision of the Board of Editors will be final.

REVISION
All material accepted for publication may, at the discretion of the Managing Editor, be subjected to 
linguistic and grammatical revision. This will apply mainly to contributions written by authors whose 
mother-tongue is not English. 
	 In all such cases the revised text will be sent to the author for his/her approval.
	

CORRECTION OF PROOFS AND MODIFICATIONS TO THE TEXT
Authors will receive proofs for approval. All accepted material will have been adapted and type-set in the 
NILR house-style. The NILR does not accept any significant departures from its house-style. Examples of 
the house-style are available upon request.
	 Authors may make minor changes or additions to the galley proofs. Substantial modifications, however, 
may only be made in consultation with and with the consent of the Board of Editors.

COPYRIGHT
Copyright is exclusively vested in the NILR and the author(s) jointly. Acceptance of the Board of Editors’ 
offer to publish implies, however, that authors agree to an embargo on publication elsewhere, either in 
English or another language, for a period of two years following the date of publication in the NILR. 
Authors grant the T.M.C. Asser Instituut and T.M.C. Asser Press the exclusive license to publish their 
contribution worldwide in hardcopy and on-line.
	 The permission of the Board of Editors will be necessary before the article can be subsequently pub-
lished elsewhere.
	 Authors retain the right to post either their own version of their contribution as submitted to the NILR 
or their own final version of their contribution as accepted for publication prior to editorial input of the 
publisher on their own personal or departmental websites or in the institutional repository of the institution 
they worked at the time the paper was first submitted, provided the posting is accompanied by a prominent 
statement that the paper has been accepted for publication and will appear in a revised form, subsequent 
to editorial input by the publisher, in the NILR, together with a copyright notice in the name of the copy-
right holder. The definitive version may be published on the author’s personal or departmental website, 
no sooner than upon appearance of the NILR’s online version, subject to file availability and including a 
prominent statement of full bibliographical details, copyright notice, and link to the online edition of the 
NILR. The definitive version may be posted on the institutional repository, no sooner than one year after 
first publication of the article in the NILR, subject to file availability and including a prominent statement 
of full bibliographical details, copyright notice, and link to the online edition of the NILR.

FEES
Authors will not receive a fee, but will be presented with a complimentary issue of the NILR in which their 
contribution appears, and a pdf of their contribution for their personal use.

https://doi.org/10.1017/S0165070X12001131 Published online by Cambridge University Press

https://doi.org/10.1017/S0165070X12001131

