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The Medical Construction of Homosexuality
and its Relation to the Law in
Nineteenth-Century England

IVAN DALLEY CROZIER*

It was clear to him that the experimental method was the only method by which one could
arrive at any scientific analysis of the passions.'

Historians of homosexuality have paid much attention to the law of England, and
particularly to sodomy trials, in order to gauge both what was generally thought of same-
sex practices in the past, and how the legal profession went about framing such practices
as illegal.? “Unnatural practices” were regarded as a felony in England following Henry
VIII’s 1533 decree that the “offenders being hereof convict by verdict confession or
outlawry shall suffer such paynes of death and losses and penalties of their goods chattles
debts lands tenaments and hereditaments as felons being accustomed to do accordynge
to the order of the Common Lawes of this Realme”.? In 1967, under advice from the
Wolfenden Report that the law was not preventing same-sex activity, male homosexual
practices carried out in private were decriminalized. A great deal of historical attention
has been directed towards the law, and especially to the many existing court records, in
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order to understand homosexual sub-cultures of the past;’ scholars have also addressed
the presuppositions about homosexuality which were held by the legal profession.® Fur-
thermore, historians of homosexuality have regularly considered medical discourses in
order to establish the “official” view of homosexuality which was held in England in the
nineteenth century; the most common source in these efforts has been England’s premier
sex psychologist, Havelock Ellis.” Nevertheless, far more attention has been directed
towards Continental sex psychology, for historians seem to have believed Havelock Ellis’s
claim that there was no serious medical writing on homosexuality in England prior to
his own work, and less to the organization of medical knowledge about homosexuality in
England.? Since one feature common to both Continental and English medical discourses
about same-sex practices was the movement from the focus on physical signs of sodomy
used to convict “perverts” to the construction of a “homosexual type” in medical writing,
this lack of attention cannot be because what was happening in England was different
to the development of sex psychology on the Continent. In the last analysis, however,
English medical discourses are not given the prominence of either Continental psycho-
logical texts or English legal writing by historians of homosexuality. One of the aims of
this paper is rectify this situation.

A further reason why historians may have directed their focus away from England
as a site for pre-Ellisian medical discourses about homosexuality could be that the
majority of scholars read the surfaces of discourses over and against an analysis of
the practices which underlay the construction of same-sex activity in England. In
other words, works not explicitly about homosexuality have been overlooked because
the practices which were described by medical authors have not been given the

London, Cassell, 1994, addresses the differences
between Weeks and Neil Bartlett on Boulton and

5 See, for example, the attention which has
been paid to the most famous nineteenth-century

sodomy trial, Regina v. Boulton and Others
(Park), Queen’s Bench, May, 1871. William
Roughead’s, Bad companions, Edinburgh, W
Green, 1930, pp. 149-83, seems to have been the
first historical account of Boulton and Park, and
has been used to frame those of most later
writers, such as Hyde, op. cit., note 3 above, pp.
94-8; Ronald Pearsall, The worm in the bud,
London, Weidenfield and Nicolson, 1969, pp.
461-7. The best account of the trial is William
Cohen, Sex scandal: the private parts of Victorian
culture, Durham, NC, and London, Duke
University Press, 1996, pp. 73-129. Recently to
hand is Charles Upchurch, ‘Forgetting the
unthinkable: cross-dressers and British society in
the case of the Queen vs. Boulton and others’,
Gender Hist., 2000, 12: 127-57.

¢See Neil Bartlett Who was that man? A
present for Mr Oscar Wilde, London, Serpent’s
Tail, 1988, pp. 93-163; Jeffrey Weeks, ‘Inverts,
perverts, and Mary-Annes: male prostitution and
the regulation of homosexuality in England in the
nineteenth and twentieth centuries’, in idem,
Against nature, London, Rivers Oram Press, 1991,
pp. 43-68. Alan Sinfield, The Wilde century:
effeminacy, Oscar Wilde, and the queer moment,

Park.

"See Lesley Hall, ‘Heroes or villains?
Reconsidering British sexology of the fin de
siécle’, in Lynne Segal (ed.), New sexual agendas,
Basingstoke, Macmillan, 1997, pp. 1-16; some of
the papers in Vernon A Rosario (ed.), Science and
homosexualities, London and New York,
Routledge, 1997, and in Lucy Bland and Laura
Doan (eds.), Sexology in culture, Cambridge,
Polity Press, 1998; and Weeks, op. cit., note 2
above.

8 Havelock Ellis, Sexual inversion,
Philadelphia, F A Davis, 1915, ‘Introduction’.
Much attention has been directed towards
Continental sex psychology: see Jorg Hutter, ‘The
social construction of homosexuals in the
nineteenth century: the shift from sin to the
influence of medicine in criminalizing sodomy in
Germany’, J. Homosex., 1993, 24: 73-93; Gert
Hekma, ‘A history of sexology: social and
historical aspects of sexuality’, in Jan Bremmer
(ed.), From Sappho to De Sade: moments in the
history of sexuality, New York, Routledge, 1989,
pp. 173-93, and many of the articles in Rosario
(ed.), op. cit., note 7 above.

https://doi.org/10.1017/50025727300067399 Published online by Cambridge University Press


https://doi.org/10.1017/S0025727300067399

The Medical Construction of Homosexuality

emphasis they deserve. Perhaps this situation has arisen because medical and social
historians are less interested in the social construction of knowledge than their
colleagues in the history of science? Certain medical historians have, however,
addressed the social construction of knowledge at length, and have argued that
the historian can examine how discourses were produced at the institutional and
negotiational level.” Such a social constructivist focus considers the intellectual and
social politics and practices which made the production of medical texts possible,
instead of examining only the ideologies maintained by certain practitioners or even
discursive fields. In the case of writing about homosexuality specifically and about
sexuality in general, as Lesley Hall has shown, institutional pressures existed so that
English doctors did not explicitly engage in writing about sex.'” This means that the
sources for nineteenth-century English medical history of same-sex behaviour and
of homosexuality are hidden in books on venereology, forensic medicine, criminology
and hypnotism, when it was written about at all. This situation changed to a great
degree with the writings of Havelock Ellis.

Following some of the hints provided by social constructivists, I would like to
explore the relationship between the two main fields which historians of homosexuality
have considered: medicine and law. It is crucial for this paper to explain the ways
in which certain varieties of medical practitioners strove for half a century to produce
legitimate discourses about same-sex activity—something which had been the privilege
of the law in England." This task initially involves considering forensic medical
discourses about sodomy describing how medical practitioners produced texts which
could facilitate legal proof of sodomy, while also making it necessary to consult
medical opinion in the absence of other evidence; a point emphasized in the trial of
Boulton and Park (1871) which used the expertise of seven medical practitioners to
establish whether a crime had been committed. This paper also addresses the
development of other types of medical discourse about homosexuality in England—
venereology, behavioural psychology and later sex psychology—in relation to the
law, showing that changes in discursive constructions of homosexuality can be seen
as the deployment of a variety of strategies to gain a legitimate position from which
to describe same-sex practices. Of course, these different facets of medical writing
on homosexuality are not to be conflated to suggest that a coherent body of medical
thought about same-sex practices existed. On the contrary, there existed independent
fields of discourse which had their own “rules” of construction, even though they

® For a recent essay review which considers Roy Porter and Mikulas Teich (eds), Sexual
these problems in relation to the history of knowledge, sexual science, Cambridge University
medicine, see Ludmilla Jordanova, ‘The Press, 1994, pp. 350-66.
construction of medical knowledge’, Soc. Hist. "I As already mentioned, there was a great
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review of the sociology of scientific knowledge, often assumed that they would appear less
‘Here and everywhere: sociology of scientific respectable in the eyes of their peers; see ibid. Of
knowledge’, Annual Rev. Sociol., 1995, 25: course, this does not mean that no medical
289-321. practitioners wrote about such topics, but the

1 esley Hall, ‘“The English have hot water same practitioners might not have comparable
bottles”: the morganatic marriage between successes in the medical world as, say, an
sexology and medicine since William Acton’, in ophthalmic surgeon.
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all existed under the ®gis of medical practice. The fact that venereology and sex
psychology are both medical specialities does not mean that their practitioners have
anything approaching identical ideas about human sexuality. In the case of sex
psychology, practitioners such as Ellis strove to formulate a position whereby the
law would be revoked, and homosexuality would be an issue for psychologists rather
than lawyers. On the other hand, venereologists formulated more specific tests for
the forensic expert to aid in the detection of sodomy.

Running throughout this paper is the idea that the law acted as an antagonistic
force against which medical discourses were framed. It is partially influenced by
Roger Smith, who has shown how psychological models of criminal behaviour had
a small role to play in the defining of certain crimes, although he did not consider
cases of homosexuality or other “sexual perversions”. Smith noted that “The judiciary
considered medical theory pretentious and showed little sympathy with medical men
who tried to explain the grounds on which they based their opinions”.!? The same
can be said of sex psychological discourses about homosexuality, which had no
impact on the law during the late nineteenth and early twentieth centuries. However,
Smith also emphasized that, on the whole, there were considerable pressures towards
conformity and co-operation between physicians and lawyers in the use of medical
evidence. This is borne out by the analysis of Boulton and Park; it should be recalled,
however, that Havelock Ellis’s widely read works on homosexuality were not cited
in forensic medical texts until after his death, so that they did not have the legal
impact that he intended."

Medicine in Nineteenth-Century England

During the nineteenth century, medicine began its steady pilgrimage towards
professionalization; in 1800 the Royal College of Surgeons was given its charter,
thus raising the social esteem of Fellows and Members of the College of Surgeons.
There was a close knitting of powerful interests amongst the directing Fellows of
the College. At the same time there were also more radical developments within the
organization of medicine in England. New medical ideas were being imported from
the continent." Professionalization of medical practice widened the gap between
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idem, ‘Expertise and causal attribution in knowledge from France, see William Acton, ‘On
deciding between crime and mental disorder’, the condition and treatment of venereal disease in
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3 For a discussion of the growing acceptance French metropolis’, Lancet, 1850, ii: 51-3; and
of sexological and psychoanalytical concepts of idem, ‘Remarks on the present treatment of
homosexuality in the criminal justice system in venereal disease in the hospitals of Paris, as
England in the inter-war period, see Chris observed during a recent visit to that city’, Lond.
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state: discourses of homosexual identity in

interwar Britain’, in Bland and Doan (eds), op.
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official medical work and that of “quacks”. This was especially the case with the
passing of the 1815 Apothecaries’ Act, which recognized minimum standards of
official medical practice and licensing, although it did not have the desired effect of
criminalizing quackery, and the 1858 Medical Act, which set up the Medical
Register, the General Medical Council, and established minimum standards of
medical education, although it did not break down the system of hierarchies which
existed both between the Colleges and the Worshipful Society of Apothecaries and
between Members and Fellows of the Colleges."* This new-found professionalization
of medical practice was consolidated by the Royal Colleges’ ability to monopolize
training and hospital placements. Medical specialization, which essentially involved
more doctors writing about a smaller part of medicine in more detail, also stemmed
from the nineteenth century.

The ability to specialize moved the medical practitioner away from general medical
knowledge, and allowed him to corner a market in the treatment of a particular
area. Specialization provided a space for new types of medical practice which had
not been given room to grow when carried out as a part of regular medical practice.
For the purposes of this paper, it was the development into specialities of forensic
medicine, venereology, and later sex psychology which was of great importance, as
was the financial gain which specialization made possible. As Jeanne Peterson has
noted, “Men’s motives for engaging in medical profiteering and medical specialism
often grew out of a desperate search for economic survival or ambition”.'® Before
Anne Digby’s fine work, the financial aspect of being a medical practitioner was
largely overlooked. Digby argues that “the importance of the financial relationship
between practitioner and patient soon suggests some of the deficiencies of seeing the
process of medical professionalisation as a simple power relationship in which doctors
increasingly dominated their clients”. Instead, in Digby’s view, “there is a more even
balance between the financial standing of the patient and the clinical expertise of
the doctor”."” Digby also considers specialization as an attempt to play the economic
aspects of medicine, noting the “Victorian trend to move into specialisms as a way
of carving out new career possibilities in response to changing market opportunities”.'®
With such in mind, it is worthwhile considering how the structure of medical practice,
the changing demography of England (where more and more people lived in an
urban environment, especially in London), the economic imperative behind both the
patient secking medical treatment and the doctor seeking to better his lot, and the
ability to corner a market in order to facilitate this improvement of the doctor’s
material conditions can be drawn together as a motor of change behind medical
knowledge, including the specialities which constructed same-sex activity.

Against this medical backdrop it is essential to note that the medicalization of
homosexuality was hampered by the law being the most important single field of

'*See M Jeanne Peterson, The medical ' Digby, op. cit., note 16, above, p. 6.
profession in mid-Victorian London, Berkeley, ¥ Ibid., p. 44.
University of California Press, 1978.
'Ibid., p. 248; see also Anne Digby, Making
a medical living, Cambridge University Press,
1994, pp. 33-4.
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discourse which could comment upon “unnatural practices”. If this situation were
to change—if it were possible for medical writers to discuss the etiology of
homosexuality and other sexual problems—then another object could be medicalized.
But in order for this to happen, homosexuality had to be wrested from the clutches
of the law. The traditional distaste of mainstream surgeons and physicians for
commenting upon sexual topics, especially upon homosexuality, had to be overcome
for this to happen, as already noted. It could be argued that this avoidance of sexual
topics by most doctors was the impetus behind the developing interest in sex by the
nascent specializations of venereology and sex psychology, for they were essentially
filling a gap in the market and in the stock of knowledge by addressing sex as a
serious medical issue.

The Medicalization of Sodomy: Forensic Medicine

It is well known that detailed descriptions of same-sex acts—particularly sodomy—
initially developed within forensic medical circles, but not necessarily because of a
wide knowledge of sodomy held by physicians. In fact, relatively little was written
on same-sex practices, regardless of the number of cases which had gone before the
English courts since 1533. The major medical jurisprudence text in England prior
to Alfred Taylor’s works' was T R and J B Beck’s Elements of medical jurisprudence.
Although the Becks were American, they discussed British law.” In the concluding
section of a chapter on rape, the Becks thought a “few words are necessary on the
crime against nature”. In keeping with pre-psychological theorizing about the nature
of homosexuality, they pointed out the physical signs which may betray evidence of
sodomy, suggesting that “[ijt may be required to examine the individual on whom
it has been committed”. If committed without consent, the signs of “inflammation,
excoriation, heat, and contusion, will probably be present”. In cases where the act
was repeated, “a dilatation of the sphincters, ulceration on the parts, or a livid
appearance, and thickening” would be visible. “It has been suggested that secondary
symptoms of lues [syphilis] might be mistaken for these”, but the Becks were “hardly
of this opinion”. The Becks also noted that “[nJo man, however, ought to be
condemned on medical proofs solely: the physician should only deliver his opinion
in favour or against an accusation already preferred”.?!

The most prominent contributions to jurisprudential medicine came from the
famous practitioner and expert witness, Alfred Taylor. Taylor’s Manual of medical

1 See review of A S Taylor’s Manual of of forensic proofs of rape. Forbes does not

medical jurisprudence, in Dublin Med. J., in the fly
leaves of Taylor, A manual of medical
jurisprudence, 2nd ed., London, John Churchill,
1846, which positions Beck’s text in the
contemporary forensic medical literature. For
more on the general context of sexual forensic
medicine, see Thomas C Forbes, Surgeons at the
Bailey: English forensic medicine to 1878, New
Haven and London, Yale University Press, 1985,
esp. Introduction and pp. 86-91 for a discussion

address the evidence given in sodomy trials.

® For a detailed study of the Becks, see James
Mohr, Doctors and the law: medical jurisprudence
in nineteenth-century America, Oxford University
Press, 1993, pp.15-28. Other chapters in the book
also deal with the Becks.

2T R Beck and J B Beck, Elements of medical
Jjurisprudence, Tth ed., London, John Anderson,
1842, p. 119.
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Jurisprudence dealt with all aspects of the subject, and was continually updated from
the 1840s until well into the twentieth century. Taylor elusively defined sodomy as
“the unnatural connection of a man with man”. He noted that the evidence required
to establish it “is the same as in rape, and therefore penetration alone is sufficient
to constitute it”. However, there existed two major differences between sodomy and
rape: “it is not necessary to prove the offence to have been committed against the
consent of the person upon whom it was perpetrated”; both parties, “if consenting,
are equally guilty”. Taylor specified that a case of sodomy could be brought before
the courts only when anal penetration had taken place; “if it is done elsewhere it is
not sodomy”.?2 Taylor also noted that sodomy was “commonly sufficiently proved
without medical evidence”.”

In his next series of writings about sodomy and the law, Taylor added that unless
the individual “be in a state of insensibility, it is not possible to conceive that this
offence should be perpetrated in an adult of either sex against the will of the party”.
He suggested that the “slightest resistance will suffice to prevent its perpetration”.
Furthermore, Taylor established that “the perpetration of the act during a natural
state of sleep was contrary to all probability”.** He also suggested that in some
cases, “proof of the fact may be obtained by resorting to microscopial evidence”;?
that is, semen could be found in the anus of the “passive” party.

These remarks about the physical signs of sodomy were composed before England’s
most celebrated “homosexual” trial, R. v. Boulton and Park. In this trial, Boulton
and Park were accused of conspiring to commit, and of committing, unnatural acts.
One of the most interesting aspects of R. v. Boulton and Park is that seven medical
practitioners were called to give evidence. This aspect of the medicalization of
homosexuality is particularly important, as reaction to the legal question of homo-
sexuality was one of the chief motors behind the development of sex psychology,
especially in England.” Boulton and Park were arrested wearing dresses to a theatre

2 Taylor, op. cit., note 19, above, pp. 560-1.
Specifically, this meant that same-sex fellatio was
not illegal; something which would change in
1885, under the Law Amendment Act. See F B
Smith, ‘Labouchére’s amendment to the Criminal
Law Amendment Act’, Hist. Stud., 1976, 17:
165-75. However, a case of fellatio could lead to
a charge of conspiracy to commit sodomy, but, as
William Cohen as shown, this charge amounted
to proving whether or not sodomy had been
committed, op. cit., note 5, above, pp. 87-9. For
more on Taylor, see Noel G Coley, ‘Alfred
Swaine Taylor, MD, FRS (1806-1880): forensic
toxicologist’, Med. Hist., 1991, 34: 409-27, esp.
pp. 412-15.

3 Taylor, op. cit., note 19, above, p. 561.

2 A S Taylor, Principles and practice of
medical jurisprudence, London, John Churchill,
1865, vol. 2, p. 1018.

» A S Taylor, Manual of medical
Jjurisprudence, London, John Churchill, 1849, p.
644.

% The same was the case in Germany, where
the two newest approaches to same-sex activity
after 1850 were Karl Heinrich Ulrichs, who
theorized that a homosexual person was one with
the physical body of one sex, and the soul of the
other (see John Addington Symonds’
contribution to Ellis and Symonds, Sexual
Inversion, Watford, London University Press,
1897, repr. New York, Arno Press, 1975,
Appendix C, ‘Ulrichs’s View’), and Johann
Casper’s ‘Ueber Nothzucht und Piderastie und
deren Ermittelung Seitens des Gerichtesarztes’,
Vierteljahrschrift fiir gerichtliche offentliche
Medizin, 1852, 1, repr. in Joachim Hohmann
(ed.), Der unterdriickte Sexus, Berlin, Achenbach,
1977, pp. 239-70. Casper addressed the writing of
Paul Zacchias, the seventeenth-century legal
scholar, on the issue of proof of sodomy. This
was expanded in J L Casper, 4 handbook of the
practice of forensic medicine, based upon personal
experience, 4 vols, trans. G W Balfour, London,
The Sydenham Society, 1861 (I), 1862 (II), 1864
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in London in 1870. Taylor subsequently made some noteworthy comments on the
two men:

[tlhe charge against the defendants was that of conspiracy to commit or to incite to the
commission of immorality. The defendants were young men who had for some time gone
about to public places dressed as women, and had been seen on public occasions to associate
with men as if they were women of the town. ... When dressed as fashionable women, they
imposed upon all who saw them. These practices had gone on at intervals for one or two
years before they were detected and exposed. The defence was, that they had dressed themselves
as women for the purpose of performing at private theatricals, but this did not account for
all the circumstances proved against them by eye-witnesses as well as by their correspondence
with many persons who were believed to be accomplices. They also assumed female names,
and used them in correspondence with men.”

While most secondary attention to this trial has centred on how notions of homosexual
identity were constructed by the law, I should like to develop a different trajectory,
and indicate how the medical profession created its own discourses in a legal setting,
by dealing entirely with the physical signs attendant on whether or not anal
penetration had taken place.

On the 9 May 1871, at the Queen’s Bench at Westminster Hall, the Attorney
General, Mr Archibald, addressed the court on the matter of the Queen v. Boulton
and others (Park).? In particular, Archibald paid attention to medical evidence. He
stressed that on their arrest, the prisoners were inspected by Mr Paul, who concluded
that “there were appearances in their persons which indicated habitual sodomy”.”
Mr Archibald thought it “fortunate” that “there is little learning or knowledge upon
this subject in this country; there are other countries in which I am told learned
treatises are written as to the appearance to be expected in such cases. Fortunately
Doctors in England know very little about these matters”. Mr Archibald could not
have made a better summary of the position of forensic knowledge about sodomy
and about homosexual practices. We have seen that the Becks and Taylor had noted

(IID), 1865 (IV), esp. volume three. After Casper, follows under headings (e.g., ‘The evidence of Mr.

scholars like Benjamin Tarnowsky, The sexual Paul’). A fuller examination of the construction
instinct and its morbid manifestations from the of medical evidence in the trial and its

double standpoint of jurisprudence and psychiatry, relationship to wider social issues is due to

trans. W C Costello and Alfred Allinson, Paris, appear in Gary Edmond and Ivan Crozier, ‘The
Charles Carrington, 1898 [orig. 1885], and importance of being ignorant: the construction of
Richard von Krafft-Ebing, Psychopathia sexualis,  medical evidence in R. v. Boulton and Park’,

with especial reference to contrary sexual instinct: forthcoming. For other aspects of the trial, see

a medico-legal study, trans. C G Chaddock, from
7th German ed., Philadelphia, F A Davis, 1892
[orig. 1886], addressed the forensic aspects of
same-sex activity. Thus the development of sex
psychology on the Continent was not totally
removed from the issue of homosexuality and the
legal problem which exacerbated writing on

Cohen, op. cit., note 5 above.

» There is some problem with the legality of
Paul’s initial investigations. The Lord Chief
Justice of the Central Criminal Courts
(Cockburn) reproved Paul for his cavalier
activities, which were not authorized by either the

same-sex activity either. police or a magistrate. See Cohen, op. cit., note 5
7 A S Taylor, Principles and practice of above, p. 79. There are some obvious similarities
medical jurisprudence, ed. T Stevenson, 3rd ed., between the enforced investigations of Boulton
London, John Churchill, 1883, vol. 2, p. 459. and Park and the investigations of prostitutes
% The transcriptions of this trial are taken sanctioned by the contemporary Contagious

from Public Record Office DPP4/6. Referencing Diseases Acts.
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the appearances one might expect; but these opinions were not based on great
practical experience. It was the general lack of medical experience and knowledge
in such matters which was the most prominent feature of this case.

Mr James Thomas Paul, Divisional Surgeon to the East Division of the Met-
ropolitan Police for eight years, was the first to examine Boulton and Park (on their
arrest). He found that Boulton had “an extreme dilation of the anus”. When asked
by Mr Davies (for the prosecution) if the anus “opened with facility or anything of
that kind”, Paul replied that “it was readily opened”, and that “the muscles were
relaxed”. Paul “had never seen anything like it before”. Likewise, when questioned
about Park, Paul described him as having “extreme dilation of the anal orifice”.
Davies asked about “discolouration or redness or anything of that kind”, to which
Paul replied that “a mark”, described as “a discolouring of the skin”, was evident.
However, Paul could not trace the source from whence this discolouration had
derived. Paul also stated that there was a “greater relaxation of the muscles” in Park
than in Boulton. In order to establish credibility (or lack of) for Paul’s evidence,
Davies also inquired if Paul had “occasion to examine the persons of men in the
same way, of men who have been in a natural condition and as to whom there is
no suggestion other than one of a natural condition”. Paul had, and also agreed
that “the condition of these two defendants [was] different” from what he had
previously experienced.

Mr Seymour’s cross-examination of Paul (for the defence) can be of further use
in elucidating the procedures used by the medical profession in gathering knowledge
about sodomy. Firstly, he ascertained that Paul had recently read the writing of
August Tardieu, and that, as he had been a student of Alfred Taylor, he had read
Medical jurisprudence. Thus Paul was considered to be “in the know” in such matters
as sodomy. In order to challenge the credibility of Paul’s evidence, it was also
confirmed that Paul had examined Boulton and Park for two to three minutes each;
he did not use a speculum. Other doctors in the trial considered this inadequate
practice. Mr Seymour pressed Paul to say whether he found any scars or marks,
and also to describe the condition of the sphincter ani muscle. Paul found that it
did not contract “naturally”, but that it was “loose and relaxed”. It was also
established that Paul had not “examined a person with a dilated anus before”.
Furthermore, other, more experienced, doctors did not find the same evidence.

In preparation for the trial, Mr Archibald had informed the court that six other
expert witnesses were asked to examine the defendants. This was six weeks after
Paul’s initial investigation. One such was Mr John Rowland Gibson, Surgeon to the
Gaol at Newgate. In response to the prosecution’s questioning, Gibson related that
he had examined Boulton first, and had noted that “There was an abrasion on the
posterior part of the anal opening extending from the interior backward; there were
within the anal opening 4 or 5 small condylomatous spots—a sort of warty spot;
there was mark of a previous operation for fistula”. He considered that “Friction,
or rubbing the part would be most likely I think to produce it, it was quite superficial”.
However, Gibson declined to draw any conclusions from the abrasion. Additionally,
Park’s anus was described by Gibson as follows: “The folds on the left side of the
anus did not exist in Park, but they did on the right side”. Gibson also noted that
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this was an “uncommon condition so far as my experience goes”. Gibson had read
the two leading Continental authorities on sodomy, August Tardieu and Johann
Casper, a fact used by the court to establish a doctor’s expertise in detecting sodomical
practices.

The counsel for the prosecution, Mr James, asked what Mr Gibson thought the
“probable symptoms that would be found after the commission of the crime”; to
which Gibson replied: “The symptoms would depend I think a great deal upon the
frequency of the commission of the crime; the abrasion of the folds would not arise
except from repeated acts”. He further noted that “[d]ilation of the sphincter, and
the destruction or removal of the folds around the anus” would be the result. Lord
Chief Justice Cockburn brought to the court’s attention that “although this gentleman
has not seen an instance of the effect produced by such a crime, yet if his general
anatomical and surgical knowledge enables him to form an opinion, and he is able
to say that the result of certain acts must be to produce such an effect, that would
be legitimate evidence”. Mr Seymour’s cross-examination of Gibson ascertained that
Gibson had never seen a chancre of the anus. This establishment of ignorance
amongst medical practitioners concerning knowledge about sodomy was to become
crucial for the conclusion that sodomy did not exist in England, for unlike their
Continental colleagues, credible and respectable English doctors at this trial (not
Paul) were on the whole unable to tell if it had occurred or not. If it was common,
on the other hand, it was assumed that English doctors would have had no trouble
in recognizing the fundamental signs and making an accurate diagnosis. In this
manner, it was also assumed that sodomy must be a common practice in France
and Germany, as Casper and Tardieu had much experience in examining it.

Concerning Boulton, Taylor noted that “[t]here was a slight excoriation—there
was a raw part of the skin near the anal aperture”. He also reported “a few small
warty growths”, of which he had no prior experience. Concerning Park, Taylor
suggested that “there was only one point with regard to Park’s case and that was
that what we call the ruge or at the end of the skin round the orifice were not so
distinct as they usually are on one side”. Taylor also admitted that he had had only
“one case to examine in 38 years of this kind”. This had occurred in 1833, and was
the body of a deceased man. In response to Mr Seymour’s cross-examination, Taylor
suggested that “[t]here was nothing there but what might be regarded as natural,
even the slight absence of these ridges or furrows of the skin I should not take as
indicating anything like unnatural intercourses: I do not think these puckerings are
the same in all people”. Continuing on this point, Taylor suggested that:

I should not regard it as evidence of the abrasion having been produced by any foreign body
for this reason—if you will allow me to add—that there was no dilation or distension of the
muscles round the anus, the sphincter ani as we call it, that would have been stretched.

Mr Richard Barwell, Surgeon to Charing Cross Hospital, had treated Park as an
outpatient of the Hospital for a chancre on his anus in mid-March, 1870. About
Park, Barwell indicated that “[o]n the back part of the anus there was a small mark,
it consisted of a small superficial vein of the sort we call hemmoro [sic]”. He did
not venture to say what caused this vein, although he asserted that, as with Boulton,
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“the appearances of the parts were suspicious”. About Boulton, Barwell claimed
that “[t]he first thing that was observable in the examination was that at the back
of the part of the anus there was a large superficial excoriation”. He also drew
attention to “the sore of an old fistula on the left side rather than in the front”.
Furthermore, Barwell noted that “The anus lay deeper in the parts than usual—
depressed . . . I mean the parts round the anus receded more into the commencement
of the aperture”.

Mr Henry William Hughes was once called out to Boulton in 1868 to treat abscess
near Boulton’s anus. Mr Seymour inquired, “What opinion did you form as to the
cause of it [the abscess}—was it caused in your opinion by violence or did it arise
from something constitutional?” Hughes responded, “I presumed that it was caused
in the usual way in which abscesses are generally formed in that part—probably
from an ulceration of the mucous membrane and oozing of the contents of the
bowels to the cellular tissues”. Hughes had operated on Boulton for fistula. Hughes
also noted that, apart from the scar of the previous operation, nothing unusual was
found in the appearance of Boulton’s anus. Mr Seymour asked if “there anything
to afford in your opinion any ground for the suspicion that a foreign substance had
ever been introduced there”, which Hughes denied. Concerning Park, Mr Sergeant-
Parry for the prosecution asked if Hughes had found “any trace whatever upon his
person that would indicate an unnatural crime having been committed?” Hughes
had not. Furthermore, Hughes did not agree that the ruge had been obliterated on
one side of the anus, as Gibson and Taylor had suggested. Hughes had never made
an observation in his life where unnatural pr