Editorial

Surrogate Motherhood: A New
Option for Parenting?

by Barry R. Furrow, J.D.

I n this issue, we present two view-
points on surrogate motherhood, the
controversial procedure whereby a
couple contracts with a woman to
conceive and carry 2 child for them.
This relatively new phenomenon is
spurred by 2 number of forces. First,
people want children, and are too
often unable to produce their own. By
some current estimates, fifteen per-
cent of all married couples are infer-
tile; other estimates are much higher.’
Second, adoption may not be a viable
alternative: fewer unwed mothers
now give up their children for adop-
tion; even when children are avail-
able, adoption is slow and unpredicta-
ble; and the adopted child will be ge-
netically related to neither parent.
The prospects of childlessness are
painful for infertile couples, who
often turn to their doctors and others
for help. Surrogate mothering, in
proper perspective, is only one exam-
ple of what John Robertson has felici-
tously termed “collaborative repro-
duction.”? Such collaborative efforts
(others include artificial insemination
by donor and embryo transfer) allow
an otherwise infertile couple to bear a
child with a third party’s provision of
sperm, egg, or uterus. Such new tech-
niques involve the separation of tradi-
tional reproduction’s intertwined ele-
ments: conception, gestation, and
child-rearing. Surrogate motherhood
separates conception and gestation
from childrearing; other techniques
may allow more complex permuta-
tions.?

We should remember that our soci-
ety has already faced the separation of
biological and social parenting
through widespread adoption,

Mr. Furrow, Editor-in-Chief of Law,
Medicine & Health Care, is Associate
Professor at University of Detroit
School of Law in Detroit, Michigan.

106  Law, Medicine & Health Care

through blended families of two di-
vorces, and through artificial insemi-
nation by donor. Surrogate mother-
hood can be viewed as a short step
beyond these.

Surrogate mother arrangements
uniquely serve the needs of some in-
fertile couples. Why then are the crit-
ics so concerned?* First, to some, the
payment of money for producing a
child is morally offensive. Second, the
stress of 2 complex relationship with
a stranger in such an intimate context
may be entangling and disturbing to
the panies. For example, the surro-
gate mother may experience severe
depression after giving up the child,
or the couple may feel tempted to
continue the relation with the surro-
gate mother. Third, the lineage of
children may be confused, and the
very fabric of the family may be dam
aged. Many of these concerns are le-
gitimate, and they must be balanced
against the deeply felt desires of in-
fertile couples to have children. As
John Robertson has argued, “a harm
greater than moral distaste is neces-
sary” to justify prohibition.®

The law has lagged behind social
change,® leaving the legality of surro-
gate motherhood arrangements uncer-
tain, and raising remedial questions
when the contract is breached. In this
issue of Law, Medicine & Health
Care, Steven R. Gersz, who favors this
reproductive option, suggests that a
carefully drafted contract may obviate
some of the difficulties of the rela-
tionship between a couple and the
surrogate mother. In contrast, Angela
R. Holder, in her article, brings a criti-
cal perspective to the issue. She is
worried about the tough cases where
no one wants the child born with im-
pairments, or where the surrogate
mother, having developed surong feel-
ings during pregnancy, is reluctant to
surrender the child. If society decides
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that the surrogate mother process
should be available, then Holder re-
luctantly suggests that legislation is
needed to avert this potential parade
of horribles.

Ironically, many of the social and
legal dilemmas posed by surrogate
motherhood may themselves be re-
solved by medical technology. The
development of an artificial uterus for
humans may eliminate the need for a
third party—at least for couples. Until
such technologies are perfected,’”
however, we should design legal
methods to facilitate reproductive op-
tions for the substantial percentage of
marriages that are infertile.
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