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The Rise and (Potential) Fall of Disparate Impact
Lending Litigation

Ian Ayres, Gary Klein, and Jeffrey West

10.1 introduction

For generations, the civil rights community understandably focused its fair housing
efforts largely on minority access to affordable housing. Fair Housing Act litigation
resources were generally concentrated on whether minority renters and homebuyers
were being denied housing opportunities in the first instance. More recently, the
focus of some litigation has changed, at least in the context of homeownership, to
disparities in the price at which housing is available. In the context of mortgage
credit, a series of important private class actions and government investigations
under both the Fair Housing Act and the Equal Credit Opportunity Act have
focused on discrimination in practices that appear to have driven black and Latino
families into higher-cost loans on more onerous terms than similarly situated
borrowers. The cases and investigations described in this chapter are grounded
largely in the disparate impact of pricing practices that appear to have resulted in
hundreds or sometimes thousands of dollars in additional annual credit costs for
minority homeowners.

Disparate impact has often been viewed as the poor stepchild of civil rights
litigation. Even though the Supreme Court first ruled in 1971 that a discrimination
claim based on disparate impact was cognizable,1 and Congress reaffirmed its
status in 1991,2 the Justice Department’s Civil Rights Division didn’t bring its first
disparate impact case until almost 2010.3 At the same time, however, there has
been a growing recognition by academics as well as by courts that disparate
treatment claims were becoming less well suited to combat a variety of civil rights
problems (Kreiger and Fiske 2006). Discretionary decision making tainted by
unconscious racism can fly below the radar screen of traditional civil rights
scrutiny (Lawrence 1987). Disparate impact has offered an alternative approach
to combating the detrimental effects of implicit racial bias (Hart 2005; Primus
2010).
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This chapter argues that disparate impact proof of discrimination is especially
well suited for application to loan transactions, because it can be thoroughly
investigated based on the lender’s own data records. The commodification of
lending has created a system of mass retail selling. While many borrowers see
themselves as unique and their financial history as opaque, lenders almost always
use algorithmic underwriting standards applied to a core set of underwriting vari-
ables. Assessing whether a lender’s policies allowing the final price to then be set
based on other non-objective factors produced an unjustified disparate impact is
straightforward because lenders’ own underwriting datasets are, by design, intended
to capture information about the variables that the lending industry itself believes
are germane to originating and setting the terms of loans. The key statistical evalua-
tion is to ascertain, after controlling for the variables that the lenders themselves have
gathered and evaluated, whether minority borrowers were more likely than non-
minority borrowers to be charged higher credit costs.

To be sure, there is discretion in choosing the factors evaluated in algorithmic
underwriting, but the most important form of discretion is ceded to the sales force
who set the ultimate terms of the mortgage and who receive commissions to
maximize profit. An important and widespread policy of lenders was to give brokers
the discretion to price gouge consumers – if they could induce the borrower to agree
to a supra-competitive interest rate or supra-competitive fees. Lenders who were not
aware of the race of borrowers at the time of lending could nonetheless be liable for
setting up systems that allowed salespeople (who do know the race of their custo-
mers) to exercise discretion in way that disproportionately exposed minorities to
predatory terms and high-cost loans.

This chapter tracks the rise of disparate impact lending litigation and how
subsequent decisions of the Supreme Court and circuit courts have limited the
viability of such claims. Part 2 details the history of mortgage lending lawsuits and
the kinds of information plaintiffs were able to bring to bear in such cases. Part 3 then
discusses the growing judicial resistance to these kinds of claims, particularly inWal-
Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011). Part 4, in speculating on possible
futures for disparate impact liability, describes the Consumer Financial Protection
Bureau’s (CFPB) recent auto-lending initiatives.

10.2 history of “reverse redlining” mortgage lending

disparate impact litigation

Over the past two decades, a large number of academic studies have explored the
relationship between borrower race and the availability or the cost of obtaining
residential mortgage loans in the United States. Two literature reviews can be found
in White (2009) and Courchane (2007). As explained in greater detail in these
reviews, early academic studies focused on the relationship between mortgage
denials and the racial composition of neighborhoods (Munnell et al. 1996). Early
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studies also included audits of lenders. For example, a 1999 study by the Urban
Institute found that minorities were offered mortgages at higher rates than whites in
similar circumstances (Turner and Skidmore 1999). The Urban Institute findings
were based in part on paired audit testing conducted by the National Fair Housing
Alliance that was carried out by people of different racial and ethnic backgrounds in
a sample of seven cities. Each group of testers – including one white and one ormore
minorities – told lenders it had similar credit histories, incomes and financial
histories, and the same type of mortgage needs. The testing found that minorities
were less likely to receive information about loan products, and received less time
from loan officers. Most important for our purposes, this audit study found that
minorities “were quoted higher interest rates in most of the cities where tests were
conducted” (Turner and Skidmore 1999, 2).4

These earlier studies were suggestive of significant racial effects, but suffered from
an absence of controls for credit risk and other underwriting considerations when
examining substantial samples of actual loan originations as opposed to more
limited audit tests. Over time, as government reporting requirements improved
and litigation and various investigations offered more complete datasets, researchers
were able to include a number of additional controls in their studies and developed
more complete empirical models of the residential mortgage origination process.
Some focused on the impact of race on credit spreads and found statistically
significant racial disparities (Avery et al. 2005; Bocian, Ernst, and Li 2006;
Fishbein and Woodall 2005, 2006). Later studies expanded this analysis by control-
ling for loan channels, and found reduced, but still statistically significant racial
effect on the APR of mortgage loans (Courchane 2007, LaCour-Little 2009; White
2009). Yet other studies found statistically and economically significant racial dis-
parities in the amount of compensation mortgage brokers earned on residential
mortgage originals and in FHA closing costs charged to borrowers (Jackson and
Burlingame 2007; Woodward 2008).

The notion that minority borrowers may pay more for home loans than similarly
situated white borrowers is not altogether surprising. A wide body of literature has
shown that individuals can be influenced (even subconsciously) by race. The theory
that the racial disparities in borrowing costs are the by-product (at least in part) of
racially influenced credit-pricing decisions in no way implies that loan officers and
brokers must harbor animus toward minorities or that they are engaging in inten-
tional discrimination. For example, a number of studies have found that economic
decision makers are influenced by racially conscious or unconscious stereotypes
(Kirschenman and Neckerman 1991). For example, the Implicit Association Tests5

suggest that many people of professed goodwill find it impossible to avoid treating
African American pictures differently from white pictures when asked to perform
a simple sorting exercise. These tests are part of a growing literature documenting
unconscious bias against African Americans and other minorities (Chen and Bargh
1997; Dovidio et al. 1986; Niemann et al. 1988; Vanman et al. 1997).
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To the extent that economic decision makers often harbor unconscious, but
biased racial stereotypes, it becomes more plausible that the subjective pricing
process that mortgage lenders established for setting loan terms (in which a loan
officer or broker can often plausibly deny that its treatment of an individual
consumer was based on some attribute other than race) might mask what are in
fact racially influenced decisions. InWatson v. Fort Worth Bank & Trust, supra, the
Supreme Court’s recognition of the existence of subconscious stereotypes was cited
as one of the reasons for approving the use of a disparate impact analysis to evaluate
the subjective decision-making processes at issue in that case (ibid. at 990).
(“Furthermore, even if one assumed that any such discrimination can be adequately
policed through disparate treatment analysis, the problem of subconscious stereo-
types and prejudices would remain.”) Similar reasoning impacted the Supreme
Court’s decision in Texas Department of Housing & Community Affairs
v. The Inclusive Communities Project, Inc., 135 S. Ct. 2507 (2015), where the court
held that “[r]ecognition of disparate-impact liability under the FHA plays an impor-
tant role in uncovering discriminatory intent: it permits plaintiffs to counteract
unconscious prejudices and disguised animus that escape easy classification as
disparate treatment.”

10.2.A Measuring the Effects of Discretionary Decisions on Mortgage Prices

A number of class-action cases have been brought against various lenders regarding
the alleged disparate impact resulting from discretionary pricing policies.6 Plaintiffs
in these cases asserted that the defendant lenders engaged in discretionary pricing
policies under which the lenders’ loan officers, brokers, and correspondent lenders
could impose subjective, discretionary charges and interest ratemarkups in the loans
that they originated. These subjective charges are added to the objective, risk-based
rates already established by the defendants. Plaintiffs alleged that the defendants’
policies for access to their loan products subjected minority customers to
a significantly higher likelihood of exposure to discretionary points, fees, and interest
rate markups.

These allegations were brought pursuant to the Fair Housing Act (FHA) and the
Equal Credit Opportunity Act (ECOA). Although it has been a question of sub-
stantial dispute, both civil rights laws clearly permit use of proof of disparate impact
to establish discrimination. For the FHA, the Supreme Court recently confirmed
this long-standing conclusion of every court of appeals that had considered the
question in Texas Department of Housing & Community Affairs v. The Inclusive
Communities Project, Inc., supra.7 Both the courts and the CFPB, the agency
charged with interpreting the ECOA under the Dodd-Frank Act, have found that
that statute also allows for a disparate impact cause of action.8

In this section, we focus on In re Wells Fargo Mortgage Lending Discrimination
Litigation as an exemplar of the kinds of evidence that plaintiffs were able to adduce
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in these cases.9 Wells Fargo, like many lenders, made loans both as a retail lender
through its branches and mortgages offices and as a wholesale lender through
ostensibly independent mortgage brokers. In either channel, Wells Fargo set its
core loan prices by using an algorithm applied across a wide range of the borrower’s
credit characteristics, but allowed its employees and its brokers to earn
a commission, within certain limits, by marking up and adding costs to the algor-
ithmically derived price. These markups were at the discretion of Wells Fargo’s
employees and brokers, were not tethered to credit risk, and yielded a commission,
based on a formula for the employee or broker that set them. Wells Fargo published
price sheets that showed its core prices (subject to underwriting), the scope of the
permitted markup, and the commission structure by which the sales commission for
the loan would be tied to the markup. By maximizing discretionary markups, the
sales force increased the loan price and maximized commissions.

The case against Wells Fargo asserted that Wells Fargo’s sales force used markups
most aggressively to increase loan costs for African American and Hispanic bor-
rowers such that Wells Fargo’s markup policy resulted in a measurable disparate
impact across Wells Fargo’s mortgage lending business.10 To the extent that the
markups were imposed by nonemployee brokers, Plaintiffs relied on the long-
standing agency principles applicable to the discrimination laws.11

The evidence at issue was designed to show the amount by which the loan costs
for African American and Hispanic borrowers exceeded those of similarly situated
white borrowers. The statistical evaluation presented the actual costs of borrowers
with virtually identical credit characteristics as determined in Wells Fargo’s under-
writing process. In particular, the following tables are taken from the report of
Professor Howell Jackson, who served as the plaintiffs’ economic expert and pro-
vided the crucial statistical tests of disparate impact. Table 10.1 summarizes both the
average difference in loan costs (as measured by the Annual Percentage Rate (APR))
for Wells Fargo borrowers of different races as well as the racial differences after
controlling for a host of underwriting risk factors. Professor Jackson estimated that
the present value of the defendant’s overcharges had cost minority borrowers, in
aggregate, approximately half a billion dollars.

Of course, simple difference in the average APR charged to minorities and whites
might be justified by difference in creditworthiness. Even though statistically sig-
nificant average APR differences might be prima facie evidence of actionable
disparate impacts and therefore shift the burden of justification to the defendant,
plaintiffs routinely go further to establish that the disparities persist after controlling
in regressions for standard underwriting variables. Because regression analysis
remains opaque to many triers of fact, plaintiffs often show that average racial APR
disparities persist within individual credit score ranges. Thus, Professor Jackson’s
report showed (reproduced here as Table 10.2) that withinmost FICO score bins, the
average APR charged to whites was lower – often by dozens of basis points – than the
average APR charged to minority borrowers. The persistence of racial APR
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differences even among borrowers with similarly high credit scores particularly
underscores that Professor Jackson’s finding is not driven by the possibility that
minority borrowers tend to have poorer credit scores than white borrowers.

The core evidence of unjustified disparate impacts comes, however, from regres-
sions. Thus, for example, in the following table, Jackson reported four nested
specifications testing for racial disparities:

The simplest regression (Model 1) reported in Table 10.3 only includes controls
for the borrower race – and in this and the other models the reported coefficients
represent the estimated APR differences measured in basis points between the
indicated minority race and non-Hispanic white borrowers. Thus, Model 1 indicates
that African American borrowers’ APRs averaged 67 basis points more than white
borrowers. Model 1 in essence provides evidence for a disparate racial impact with-
out considering whether it is business justified.Models 2 and 3 respectively add fixed
effects controls for the month in which the interest rate lock occurred and for the
FICO score bins reported in Table 10.2. These models show that African American
and Hispanic borrowers continued to pay statistically higher APRs than non-
Hispanic white borrowers – but that the differentials are roughly halved when one
controls for borrowers’ FICO score. Finally, Model 4 adds to Model 3 controls for
the comprehensive set of underwriting variables listed in the notes to Table 10.3,
including loan amount, debt-to-income ratio, loan-to-value ratio, loan type, loan
purpose, loan term, occupancy type, property type, borrower history of bankruptcies,
foreclosures, collections, and late payments, documentation type, loan amortization
type, loan product category (e.g., 30-year fixed, 5-year ARM), prepayment penalty
length, and the borrower’s state and metropolitan area (MSA). Professor Jackson’s
specification includes a multitude of controls that could provide plausible business
justifications for charging borrowers different APRs. After controlling for all these

table 10.1: Summary of Disparate Impact and Monetary Relief

African
Americans Hispanics Total

Mean APR for Given Minority 6.940% 6.511%
Mean APR for Whites 6.266% 6.266%
Difference 0.674% 0.245%
Difference after Controlling for

Relevant Risk Factors with Regressions 0.101% 0.064%
Present Value of Relief over Five Years ($Millions) $297.7 $329.2 $627.0
Number of Loans 294,983 452,471 747,454
Avg. Present Value of Relief per Loan over Five
Years ($)

$1,009 $728 $839

Source:Class Certification Report of Howell E. Jackson, In reWells Fargo Residential Mortgage Lending
Discrimination Litigation, M: 08-md-01930 MMC (N.D. Cal. Aug. 6, 2010), at 6, 53
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table 10.2: Mean Annual Percentage Rate (APR) by Race and Credit Score, 2001–2007

African American Hispanic White

Difference Mean between
Af. Amer. APR & Mean

White

Difference between Mean
Hisp. APR & Mean

White APR

Loans Mean APR Loans Mean APR Loans Mean APR APR Mean White APR

Missing score 24,994 6.370 33,811 6.336 190,503 5.986 0.384 0.350
300–539 10,506 8.847 5,163 8.609 25,806 8.875 −0.028 −0.266
540–559 8,615 8.395 5,171 8.149 26,662 8.279 0.116 −0.131
560–579 13,573 8.286 8,752 7.906 45,688 7.954 0.332 −0.048
580–599 18,144 7.984 13,375 7.648 70,260 7.618 0.367 0.031
600–619 22,675 7.609 20,145 7.251 107,043 7.181 0.428 0.070
620–639 29,809 7.333 32,065 7.014 165,535 6.882 0.452 0.133
640–659 30,519 7.086 37,265 6.807 218,907 6.630 0.456 0.177
660–679 31,058 6.776 46,209 6.567 294,162 6.395 0.381 0.172
680–699 29,454 6.562 52,537 6.416 365,036 6.246 0.315 0.170
700–719 26,177 6.424 52,855 6.335 412,046 6.169 0.255 0.166
720–739 22,676 6.355 49,844 6.268 450,023 6.126 0.229 0.143
740–759 21,136 6.263 50,019 6.194 525,970 6.071 0.192 0.123
760–779 18,679 6.171 46,681 6.111 617,954 6.019 0.152 0.092
780–799 14,106 6.124 33,932 6.053 563,555 6.014 0.110 0.039
≥ 800 4,990 6.125 10,610 10,610 211,130 6.055 0.070 −0.010
All Credit
Scores

327,111 6.940 498,434 6.511 4,290,280 6.266 0.674 0.245

Source: Class Certification Report of Howell E. Jackson, In re Wells Fargo Residential Mortgage Lending Discrimination Litigation, M: 08-md-01930MMC (N.D. Cal.
Aug. 6, 2010), at 35
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underwriting influences, the regression tests find that African Americans and
Hispanics still pay higher APRs than non-Hispanic whites who are similarly situated
with regard to plausible business justifications – respectively 10.1 and 6.4 basis points
higher. Moreover, the regression indicates that these disparities were highly statisti-
cally significant (p < 0.01). Model 4 thus represents the second stage of testing (and
in this case showing) that the disparate racial impact persists after controlling for
plausible business justifications.

Professor Jackson used these two racial APR differentials estimated in Model 4 to
estimate the monetary relief due to the plaintiff class. Portions of his calculations for
monetary relief are reprinted here as Table 10.4.

Professor Jackson calculated how much less the monthly payment for minority
borrowers would have been if these borrowers had been charged the expected APR
for similarly situated white borrowers. He then calculated the present value of this

table 10.3: Effect of Race on APR (Basis Points) Using Regressions Estimated on All
Loans

Race Model (1) Model (2) Model (3) Model (4)

African American 67.39*** 62.53*** 26.24*** 10.10***
(0.29) (0.26) (0.22) (0.16)

Hispanic 24.53*** 24.69*** 13.41*** 6.39***
(0.19) (0.16) (0.14) (0.11)

Observations 5,654,985 5,654,985 5,654,985 5,654,985
R-Squared 2.6% 30.7% 46.4% 70.5%
Adjusted R-Squared 2.6% 30.7% 46.4% 70.5%

Note: Standard errors in parentheses.
*** Statistically significant at 1%, ** Statistically significant at 5%, * Statistically significant at 10%.
Coefficients and standard errors for other explanatory variables are shown in Appendix 5 of
Professor Jackson’s expert report.
Explanatory variables for each model consist of:
Model (1): Race dummy variables only.
Model (2): Race dummy variables and interest rate lock month dummy variables.
Model (3): Same as Model (2), but add FICO score bin dummy variables.
Model (4): Same as Model (3), but add loan amount bin dummy variables, total debt-to-income ratio bin
dummy variables, housing debt-to-income ratio dummy variables, loan-to-value (LTV) bin dummy
variables, combined loan-to-value (CLTV) bin dummy variables, loan type (conventional, FHA, VA, or
RHS) dummy variables, self-employed borrower/co-borrower dummy variable, loan purpose dummy
variables, loan term dummy variables (e.g., 15-year, 20-year, 30-year), dummy variables for occupancy
type interacted with property type, property subclass dummy variables, dummy variables for credit report
items (such as the presence of bankruptcies, foreclosures, collections, and late payments), documentation
type dummy variables, loan amortization type dummy variables, loan product category dummy variables
(e.g., 30-year fixed, 5-year ARM), escrow waiver dummy variables, length of rate lock dummy variables,
rate float-down option dummy variables, lender-paid mortgage insurance dummy variable, combination
loan dummy variable, prepayment penalty length dummy variables, state dummy variables, and metro-
politan area (MSA) dummy variables.
Source:Class Certification Report of Howell E. Jackson, In re Wells Fargo Residential Mortgage Lending
Discrimination Litigation, M: 08-md-01930 MMC (N.D. Cal. Aug. 6, 2010), at 37
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monthly differential (discounting at the Treasury rate) under different assumptions
of about how long the minority borrowers were subjected to the higher monthly
payments. Thus, Table 10.4 shows that if the average minority borrower pays for just
five years of inflated fees (before paying off or refinancing their loans), the present
value of the expected additional payments is more than $600 million.12

10.2.B Predatory Terms

While we have focused on litigation challenging disparate racial impact with regard
to the cost of borrowing, a number of lawsuits have alleged that minority borrowers
were disproportionately subjected to potentially predatory mortgage terms that
artificially increased the risk of default. For example, loan characteristics described
as potentially predatory in these lawsuits include higher interest rates reportable
under the rate spread thresholds established by the Home Mortgage Disclosure
Act (HMDA) regulations,13 subprime status, high LTVs, high debt-to-income
ratios, interest-only payment periods, balloon payments, prepayment penalties,
negative amortization, “stated” or no documentation requirement during loan
underwriting, and teaser rates (in which the loan’s initial interest rate was substan-
tially lower than the interest rate that could be imposed later during the life of the
loan).14 Moreover, some banks used distinct marketing tactics and product develop-
ment strategies in communities of color that some have argued lead to more
expensive loans in those communities. An example is a case that resulted in
a $3.5 million jury verdict: Jones et al. v. Wells Fargo Bank NA, et al., Case No.

table 10.4: Present Value of Monetary Relief to Wells Fargo Minority Borrowers Using
the APRs Predicted by Model (4)

African Americans Hispanics Total

Present Value of Relief over Entire Loan
Term ($Millions)

$923.0 $996.7 $1,919.7

Present Value of Relief over 10 Years
($Millions)

$539.8 $592.9 $1,132.7

Present Value of Relief over Five Years
($Millions)

$297.7 $329.2 $627.0

Number of Loans* 294,983 452,471 747,454
Avg. Present Value of Relief per Loan over 5
Years ($)

$1,009 $728 $839

Note: *Monetary relief calculations are restricted to those loans in Wells Fargo’s loan database with APR
data.
Source:Class Certification Report of Howell E. Jackson, In reWells Fargo Residential Mortgage Lending
Discrimination Litigation, M: 08-md-01930 MMC (N.D. Cal. Aug. 6, 2010), at 53
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BC337821 (Ca. Super. Court, LA Cty., 2011). Certainly it would make sense to study
whether loan terms are, on average, more favorable at suburban institutions where
loan officers are more common, for example, than in urban branches of large national
banks where mortgages are more often made through loan brokers. Similarly, exam-
ination of advertisements and other marketing materials available in different com-
munities and possibly a renewed focus on paired testing may be useful.

Municipalities, including the cities of Atlanta, Baltimore, Cleveland,Memphis, Los
Angeles,Miami,MiamiGardens, andOakland, have pursued lawsuits against some or
all of the four largest lenders (Bank of America, Wells Fargo, JPMorgan Chase, and
Citibank), alleging that these lenders disproportionately originated loans with preda-
tory terms to minority borrowers, which increased their likelihood of default, resulted
inmore foreclosures, and caused themunicipalities to suffer damages through losses in
property taxes (through decreased property values) and increased municipal services.15

The defendant lenders argued that the FHA does not cover municipalities seeking
monetary recovery for these types of claims. The Supreme Court recently ruled that
the municipalities have standing under the FHA and that the cases may go forward,
albeit with some admonitions to the underlying courts to consider the question of
whether the violations proximately caused the injuries complained of. Bank of America
Corp., v. City of Miami, Slip Op., 581 U.S. ___ (May 1, 2017) (Stern 2017).

10.2.C DOJ Settlements

The Justice Department’s Civil Rights Division during theObama administration in
a series of enforcement actions aggressively pursued disparate impact theories
against major mortgage lenders.

10.2.C.1 Countrywide (2011)

In December 2011, the U.S. Department of Justice settled an investigation against
Countrywide alleging FHA and ECOA violations between 2004 and 2008. The U.S.
Department of Justice alleged that “more than 200,000 Hispanic and African-
American borrowers paid Countrywide higher loan fees and costs for their home
mortgages than non-Hispanic White borrowers, not based on their creditworthiness
or other objective criteria related to borrower risk, but because of their race or
national origin” (Complaint, U.S. v. Countrywide, 2).16 The U.S. Department of
Justice also alleged that, between 2004 and 2007, “more than 10,000 Hispanic and
African-American wholesale borrowers received subprime loans, with adverse terms
and conditions such as high interest rates, excessive fees, prepayment penalties, and
unavoidable future payment hikes, rather than prime loans from Countrywide, not
based on their creditworthiness or other objective criteria related to borrower risk,
but because of their race or national origin” (3).
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The Justice Department’s core evidence was quite similar to the kinds of evidence
used in the previous class-action suits (exemplified by Professor Jackson’s analysis
discussed earlier). The Department found that Hispanic and African American
borrowers paid between 13 and 28 basis points more in interest than similarly situated
non-Hispanic white borrowers in Countrywide’s retail Consumer Markets Division
channel from 2004 to 2008, and these disparities were statistically significant
(39–40). The Department also found that Hispanic and African American borrowers
paid between 12 and 67 basis points more in broker fees than similarly situated non-
Hispanic white borrowers in Countrywide’s wholesale channel from 2004 to 2008

(65–68). With respect to allegations of steering, the Department concluded:

Statistical analyses of loan data kept by Countrywide on wholesale 30-year term
prime and subprime loans originated by Countrywide between January 2004

and August 2007 demonstrate that on a nationwide basis Hispanics who qualified
for a Countrywide home mortgage loan and who obtained wholesale loans from
Countrywide had odds between approximately 2.6 and 3.5 times higher than
similarly-situated non-Hispanic White borrowers of receiving a subprime loan
instead of a prime loan, after accounting for objective credit qualifications. Those
odds ratios demonstrate a pattern of statistically significant differences between
Hispanic and non-Hispanic White borrowers with respect to their placement by
Countrywide in one of these two loan product categories even after controlling for
objective credit qualifications such as credit score, loan amount, debt-to-income
ratio, loan-to-value ratio, and others. (34)

Moreover, the Department’s causal explanation for these disparities emulated the
discretionary-pricing theories of the plaintiff class litigation.

The disparate placement of both Hispanic and African-American wholesale
borrowers whom Countrywide determined had the credit characteristics to qua-
lify for a home mortgage loan into subprime loan products, when compared to
similarly-situated non-HispanicWhite borrowers . . . resulted from the implemen-
tation and interaction of Countrywide’s policies and practices that: (a) permitted
mortgage brokers and Countrywide’s own employees to place an applicant in
a subprime loan product even if the applicant could qualify for a prime loan
product; (b) did not require mortgage brokers or its employees to justify or
document the reasons for placing an applicant in a subprime loan product even
if the applicant could qualify for a prime loan product; (c) did not require
mortgage brokers to notify subprime loan applicants that they could qualify for
a prime loan product; (d) created a financial incentive for brokers to place loan
applicants in subprime loan products; (e) allowed brokers and Countrywide loan
officers and underwriters to request and to grant underwriting exceptions in
a subjective, unguided manner; and (f) failed to monitor these discretionary
practices to ensure that borrowers were being placed in loan products on
a nondiscriminatory basis. (37–38)

The Department settled the case for $335 million.17
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10.2.C.2 Wells Fargo (2012)

In July 2012, using some of the same evidence described earlier, the Justice
Department resolved allegations that Wells Fargo Bank engaged in a pattern or
practice of discrimination against qualified African American and Hispanic bor-
rowers in its mortgage lending from 2004 through 2009 (Complaint, U.S. v. Wells
Fargo, 15–16).18TheDepartment’s investigation showed that the odds that an African
American borrower of a Wells Fargo wholesale channel loan would receive
a subprime loan rather than a prime loan were approximately 2.9 times as high as
the odds for a similarly situated non-Hispanic white borrower from 2004 to 2008.
Over the same time period, the same odds for an African American borrower of
aWells Fargo retail channel loan were 2.0 times the odds for a similarly situated non-
Hispanic white borrower. The odds that a Hispanic borrower of a Wells Fargo
wholesale channel loan would receive a subprime loan rather than a prime loan
were approximately 1.8 times as high as the odds for a similarly situated non-
Hispanic white borrower from 2004 to 2008. Over the same time period, the same
odds for a Hispanic borrower of a Wells Fargo retail channel loan were 1.3 times the
odds for a similarly situated non-Hispanic white borrower. All of these disparities
were statistically significant (15–16). The Department also found that Wells Fargo
charged minority borrowers in its wholesale channel up to 78 basis points more in
broker fees than similar white borrowers (26).

The settlement provided $125 million in compensation to wholesale borrowers
who were steered into subprime mortgages or who paid higher fees and rates than
white borrowers because of their race or national origin (Consent Order,
U.S. v. Wells Fargo, 13).19 In addition, Wells Fargo agreed to internally review its
retail mortgage lending policies and to compensate African American and Hispanic
retail borrowers who were placed into subprime loans when similarly qualified white
retail borrowers received prime loans (21–22). Wells Fargo also agreed to provide
$50million in down payment assistance for new loans to borrowers in communities
around the country that were especially hard hit by the housing crisis (18–19).

10.2.C.3 Sage Bank (2015)

In 2015, the Justice Department reached a smaller settlement on similar theories
with Massachusetts-based Sage Bank. The United States alleged that Sage had set
a target price for each mortgage loan and allowed loan officers to mark up loans
above that target (Complaint, U.S. v. Sage Bank).20 It further alleged that the
discretion was exercised in a manner that resulted in higher prices for African
American and Hispanic borrowers. Sage agreed to practice changes and to create
a fund of just over $1 million in compensation for affected borrowers (Consent
Order, U.S. v. Sage Bank, 4–10).21
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10.3 rejection of statistical analysis as a basis for

certification of a disparate impact class

In Dukes v. Wal-Mart Stores, Inc., plaintiffs brought an ambitious broad-based
challenge to Wal-Mart’s treatment of its female employees. Although the plaintiffs
successfully sought class certification in the district court in a decision that was
ultimately affirmed both by a panel of the Ninth Circuit and by the Ninth Circuit
sitting en banc (603 F. 3d 571 (9th Cir. 2010)), the Supreme Court reversed in a far
reaching decision on what it means to have a “common question” under the class-
action rule and on the use of statistical analysis to establish commonality in
a disparate impact case (Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338 (2011)).

From its inception, the Wal-Mart class action involved claims of both disparate
treatment and disparate impact regarding the hiring and promotion of more than
amillion female employees. The plaintiffs alleged that the company delegated employ-
ment decisions to local managers who intentionally discriminated against women.
The SupremeCourt held that if employment discrimination is alleged to occur because
local managers are exercising discretion in a discriminatory manner, no common issue
exists for purposes of class certification. The Court explained that the company essen-
tially had a policy against having uniform employment practices (355). Accordingly,
managers “were left to their own devices” to determine criteria for making hiring and
promotion decisions for millions of employees (355). The Court concluded (in a 5–4
decision) that granting employees discretion was the antithesis of having a policy:

The only corporate policy that the plaintiffs’ evidence convincingly establishes is
Wal-Mart’s “policy” of allowing discretion by local supervisors over employment
matters. On its face, of course, that is just the opposite of a uniform employment
practice that would provide the commonality needed for a class action; it is a policy
against having uniform employment practices. (355)

The Court thus found that where there was no challenge to a uniform policy or
practice, a court would need to look at millions of individual decisions by the local
managers (352). The Court explained there needs to be “some glue holding the
alleged reasons for all those decisions together” to meet the commonality require-
ment (352). Class certification was therefore not possible.22

In reaching this conclusion, the Court rejected the plaintiffs’ view that adequate
statistical analysis could function as “glue” by establishing that Wal-Mart’s grant of
discretion had a statistically significant overall discriminatory impact on female
employees. Notably, this rejection appears to be inconsistent with the driving
impetus behind a “disparate impact” claim itself and is therefore an implicit rejec-
tion of Watson and perhaps even Griggs.

The “impact” of any policy is represented by its aggregate effects. Where those
effects tend to fall negatively on a protected class, a conclusion of discrimination is
appropriate even if not every class member is affected. InGriggs, for example, some
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African American applicants apparently did have high school diplomas; neverthe-
less, the Supreme Court correctly recognized that the overall effect of the diploma
requirement fell more heavily on African American applicants. Similarly, some
applicants, with or without diplomas, would properly be denied employment irre-
spective of their educational background.23 A disparate impact claim arises from the
negative impact of being subjected to the policy in the first instance, particularly if
the impact is demonstrated by a measurable factor such as loan cost. A policy that
results in an average increase in the amount charged to members of a protected class
affects borrowers both above and below the mean loan payment. That is, a disparate
impact claimant paying below the mean might have a payment even further below
the mean absent the impact of the policy.

It would be well-nigh impossible for the individual evidence of the impact of
any corporate policy in employment or lending, particularly one granting dis-
cretionary autonomy to those making subjective decisions, to point in a single
direction across a large group of individuals. Wal-Mart’s class certification
rubric, taken at face value, may thus render any group private remedy for
disparate impact unachievable.24 Despite this, the Supreme Court explicitly
declined to overrule Watson v. Fort Worth Bank and Trust, 487 U.S. 977

(1988) in which the court concluded:

We are also persuaded that disparate impact analysis is in principle no less applic-
able to subjective employment criteria than to objective or standardized tests.
In either case, a facially neutral practice, adopted without discriminatory intent,
may have effects that are indistinguishable from intentionally discriminatory
practices. . . . If an employer’s undisciplined system of subjective decision-making
has precisely the same effects as a system pervaded by impermissible intentional
discrimination, it is difficult to see why Title VII’s proscription against discrimina-
tory actions should not apply. . . . We conclude, accordingly, that subjective or
discretionary employment practices may be analyzed under the disparate impact
approach in appropriate cases. (990–91)

As one judge noted inMiller v. Countrywide, 571 F.Supp.2d 251, 258 (D.Mass. 2008),
a mortgage lending discrimination case against Countrywide:

Where the allocation of subjective decision-making authority is at issue, the “prac-
tice” amounts to the absence of a policy, that allows racial bias to seep into the
process. Allowing this “practice” to escape scrutiny would enable companies
responsible for complying with anti-discrimination laws to “insulate” themselves
by “refrain[ing] from making standardized criteria absolutely determinative.”
Watson, 487 U.S. at 990. This is especially the case in this context. Unlike in the
employment context, subjective criteria, unrelated to creditworthiness, should play
no part in determining a potential borrower’s eligibility for credit.

By neglecting to recognize that a policy permitting discretionary decision making
can let bias enter the system and that the overall effect of that bias can present
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a common question, the SupremeCourt’s analysis of class certification of a disparate
impact claim in Wal-Mart undermines, or perhaps eviscerates, Watson.
To reconcile Wal-Mart and Watson, if it’s possible, one needs to look carefully, on
a case-by-case basis, at the nature of the available proof.

If Wal-Mart makes sense as a rubric for disparate impact, it is perhaps only in
connection with evaluating which individuals are entitled to damages. Absent
analysis of each individual outcome, it is perhaps difficult to assess the monetary
impact of the discriminatory effect in order to provide appropriate compensation.
Traditionally, courts dealt with this by awarding injunctive relief and disgorgement
or other forms of equitable penalties to be split among those exposed to the policy.25

More recently, however, cases likeColeman v. GMACmade clear that any relief for
the individual effects of discrimination was unavailable to be awarded in conjunc-
tion with class certification for injunctive relief (Cubita, Willis, and Selkowitz 2015).

Wal-Mart put a final nail in this coffin. Not only was certification for injunctive
relief rejected, but by rejecting statistical evidence of the disparate effect of discre-
tion as a valid basis for evaluating commonality under the class-action rule, one
never gets to the question of whether injunctive relief, let alone whether monetary
relief consistent with the injunction, is available. This is because finding common-
ality under Rule 23(a)(2) is a prerequisite to evaluating whether injunctive relief
under 23(b)(2) is available at all.26 Absent the injunction, monetary relief incidental
to the injunction never comes into play.

After Wal-Mart, almost no class remedies based on the impact of discretionary
decision making remain.27 Remarkably, in Rodriguez v. National City Bank,28 the
Court concluded that a bank could not even choose to settle a disparate impact
mortgage lending claim against it for a class, because commonality under the class-
action rule was necessary to approve the settlement. Seven million dollars that the
bank was willing to pay to African American and Hispanic mortgage borrowers to
settle claims was therefore returned to the bank and the class members were left with
no remedy.

For private plaintiffs, Texas Department of Housing & Community Affairs
v. The Inclusive Communities Project, Inc., supra, provides little comfort.29

Although Inclusive Communities does reaffirm the availability of disparate impact
to establish discrimination under the FHA, it imposes restrictions on disparate
impact claims that would doom any but the least ambitious disparate impact
cases. Inclusive Communities emphasizes the importance of adequate safeguards
at the prima facie stage to make sure that the prospect of disparate impact liability
does not “almost inexorably lead” to the imposition of quotas and thus raise “serious
constitutional questions.” In particular, Inclusive Communities exhorts judges to
apply a “robust causality requirement” under which “a statistical disparity must fail if
the plaintiff cannot point to a defendant’s policy or policies causing that disparity”
(Hancock and Glass 2015). Moreover, even when plaintiffs can establish a prima
facie case of disparity, the Inclusive Communities decision arguably expanded the
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scope of the defendant’s business necessity defense by finding that “policies are not
contrary to the disparate-impact requirement unless they are ‘artificial, arbitrary, and
unnecessary barriers.’” It is hard to see how this restriction can apply in the context of
subjective decision-making processes that tend to result in biased choices. Again,
Watson and its progeny may be nothing but dead letters.

Perhaps, afterWal-Mart, the Court is starting to move back toward the science of
statistics as a tool for evaluating class cases. In Tyson Foods, Inc. v. Bouaphakeo, 136
S. Ct. 1036 (2016) , the Court concluded that average time to don and doff equip-
ment could be a basis fairly to award damages to class members with Fair Labor
Standards Act claims for uncompensated time that they spent preparing for work.30

The Court concluded that statistical evidence may be used to certify and provide
relief in a class action if the same sampling techniques could be used to establish
liability in an individual action. Perhaps this points to an approach to measuring
impact. If individuals can use representative statistics to show that their loan price
exceeds what they might have paid if they were white, that same evidence should be
equally available to the group.

10.4 possible futures

The foregoing impediments to private class-action litigation have coincided with the
emergence of the CFPB as an active enforcer of ECOA disparate impact claims.
TheCFPB has been aggressive in “reminding” lenders that ECOA prohibits policies
that result in a disparate racial impact unless those policies “meet a legitimate
business need that cannot reasonably be achieved as well by means that are less
disparate in their impact” (CFPB 2012). The Bureau has been aggressive in inter-
preting ECOA to apply to so-called “indirect lenders” – who, for example, may have
arrangements to purchase loans from car dealerships at pre-established “buy rates”
(CFPB 2013). A CFPB Bulletin explains:

Some indirect auto lenders may be operating under the incorrect assumption that
they are not liable under the ECOA for pricing disparities caused by markup and
compensation policies because Regulation B provides that “[a] person is not
a creditor regarding any violation of the [ECOA] or [Regulation B] committed by
another creditor unless the person knew or had reasonable notice of the act, policy,
or practice that constituted the violation before becoming involved in the credit
transaction.” This provision limits a creditor’s liability for another creditor’s ECOA
violations under certain circumstances. But it does not limit a creditor’s liability for
its own violations – including, for example, disparities on a prohibited basis that
result from the creditor’s own markup and compensation policies. (CFPB 2013)

Notwithstanding the Wal-Mart finding that granting discretion is “opposite of
a uniform employment practice,” the CFPB has notified indirect lenders that
discretion-granting policies that “permit dealers to increase consumer interest
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rates and that compensate dealers with a share of the increased interest revenues”
may be actionable (CFPB 2013).

The Bureau’s aggressive stance has not been limited to just its interpretation of
ECOA’s scope, but also in calling for “institutions subject to CFPB jurisdiction,
including indirect auto lenders” to develop “a robust fair lending compliance man-
agement program” that includes regular assessment of lending policies “for potential
fair lending violations, including potential disparate impact.” To avoid liability,
indirect and direct lenders “should take steps to ensure that they are operating in
compliance with the ECOA and Regulation [B],” including possibly “imposing
controls on dealer markup” or “eliminating dealer discretion to mark up buy rates
and fairly compensating dealers using another mechanism, such as a flat fee per
transaction” (CFPB 2013). Thus, the CFPB has felt empowered to call on indirect
lenders such as GMAC or Ford Motor Credit to exert their influence to substantially
restructure dealership compensation or to engage in an ongoing manner in the same
kinds of number-crunching undertaken by plaintiffs in the previous section.

The Bureau has translated these regulatory positions into a series of enforcement
actions that have resulted in a series of multimillion-dollar settlements that have
attracted the lending industry’s attention and ire. For example, in December 2013,
the CFPB and the Justice Department ordered Ally Bank to pay $80 million in
damages to consumers harmed by Ally’s auto loan pricing policies. The agencies
found that “Ally’s markup policy resulted in African-American, Hispanic, Asian and
Pacific Islander borrowers paying more for auto loans than similarly situated non-
Hispanic white borrowers” (Ficklin 2016).

Other actors, including cities and counties as well as national and local groups, that
can assert standing under the civil rights laws may continue to pursue disparate impact
claims that do not require class certification. Unfortunately, it is less clear that these
actions can provide specific and targeted remedies for the economic harm to
individuals that is associated with disparate pricing.

Finally, the principles described in this chapter may not apply to class-action
cases designed to test the discriminatory impact of discrete practices, unrelated
to discretion available to decision makers, that may lead to either disparate
treatment or disparate impact claims. For example, if a bank assigns mortgage
officers to its branches in white communities31 while making loans through
a network of high-cost brokers in minority communities, class certification and
class remedies may remain viable. Some of these practices may emerge most
clearly as explanatory in communities of color where rates of foreclosure
remain persistently high.

Some may argue that litigation remedies, whether initiated by private actors or
governmental entities, are among the least efficient methods for establishing discipline
and fairness in the housing market. Whether one accepts this premise turns on one’s
views about voluntary compliance with new regulation, including the changes asso-
ciatedwithDodd-Frank, as well as one’s beliefs about the effectiveness of competition to
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regulate markets, and about whether new tools can achieve more complete consumer
understanding of complex transactions. Others in this volume address those issues
directly or indirectly (see, e.g., Bostic and Orlando, Chapter 13, this volume). Our
view is that absent effective enforcement mechanisms, including meaningful opportu-
nities for aggregation of claims, new mechanisms will be found to discriminate by
manipulating the cost of housing credit for those least able to afford high credit prices.

10.5 conclusion

Themotivating force behind applying disparate impact theories tomortgage lending
has been the happenstance that the defendants collect and retain all of the borrower
characteristics that are relevant to the defendants’ underwriting decisions.
Defendants are, in an important sense, estopped from criticizing plaintiffs’ regres-
sions for not controlling relevant variables when the plaintiffs have controlled for all
the variables that defendants relied on in their own underwriting.

However, given the increased hostility to class actions and private disparate
impact claims, it is uncertain whether private plaintiffs can feasibly pursue such
claims. At the moment, it seems most likely that disparate impact discipline of
lenders will come from government enforcers, especially the CFPB.

authors’ note
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Notes

1. Griggs v. Duke Power Co., 401 U.S. 424 (1971).
2. Civil Rights Act of 1991 Pub. L. No. 102–166, 105 Stat. 1071 (codified in various

sections of 42 U.S.C (Supp. III 1992)).
3. Perez (2011). (“A [disparate impact] case of this nature would not have been

brought in the previous administration, because disparate impact claims were
not allowed, even though every circuit in the country where the issue has been
presented has determin[ed] that disparate impact theory is viable.”)

4. See also Turner and Skidmore (1999, 30–31) (interest rate offered African
Americans statistically greater than those offered whites only in Atlanta tests).
The report also found:

One early analytic study found discrimination against Blacks and Hispanics in interest rates
and loan fees but not in loan maturities. Another also found discrimination against Blacks in
the setting of interest rates. Both studies used extensive statistical controls to isolate the effect
of race and ethnicity from the effects of other factors. Two more recent studies examine
discrimination in overages, defined as the excess of the final contractual interest rate over the
lender’s official rate when it first commits to a loan. Both of these studies find cases in which
the overages charged to Black and Hispanic borrowers are higher than those charged white
customers by a small but statistically significant amount.

Ibid. at 19. Paired audit studies have been questioned however for adequately
controlling for unobservables (Heckman 1998).

5. Project Implicit, at https://implicit.harvard.edu/implicit/.
6. Such claims were found viable and withstood dismissal in at least seven reported

district court opinions: Miller v. Countrywide Bank, N.A., 571 F. Supp. 2d 251

(D. Mass. 2008); Ramirez v. GreenPoint Mortg. Funding, Inc., 633 F. Supp. 2d
922 (N.D. Cal. 2008); Ware v. Indymac Bank, 534 F. Supp. 2d 835 (N.D. Ill.
2008); Zamudio v. HSBC North America Holdings, Inc., No. 07-C-4315, 2008
WL 517138 (N.D. Ill. Feb. 20, 2008);Martinez v. FreedomMortg. Team, Inc., 527
F. Supp. 2d 827 (N.D. Ill. 2007);Newman v. Apex Financial Group, Inc., No. 07
C 4475, 2008 WL 130924 (N.D. Ill. Jan. 11, 2008); Jackson v. Novastar Mortg.,
Inc., 645 F. Supp. 2d 636 (W.D. Tenn. 2007).

7. See also infra note 27 and accompanying text. The Massachusetts Attorney
General’s Office appeared in the Supreme Court as an amicus party in support
of this aspect of the holding. It did not take a position on other issues in that case
discussed in this chapter.

8. See, e.g., Wise v. Union Acceptance Corp., No. IP 02–0104-C-M/S, 2002 WL
31730920 at *3 (S.D. Ind. Nov. 19, 2002) (gathering cases). The text of the ECOA
clearly implies that disparate impact is a method of proving discrimination
under that statute: “In determining the amount of [punitive] damages in any
action, the court shall consider, among other relevant factors, the amount of any
actual damages awarded, the frequency and persistence of failures of compli-
ance by the creditor, the resources of the creditor, the number of persons
adversely affected, and the extent to which the creditor’s failure of compliance
was intentional.” 15U.S.C. § 1691e(b) (emphasis added). This is consistent with
the applicable regulatory determination. 12 C.F.R. Pt. 202, Supp. I, § 202.6(a)2.

Disparate Impact Lending Litigation 251

https://doi.org/10.1017/CBO9781316691335.011 Published online by Cambridge University Press

https://doi.org/10.1017/CBO9781316691335.011


Official Staff Interpretations. See also Smith v. City of Jackson, 544U.S. 228, 244
(2005) (agency interpretation that disparate impact analysis is applicable to
discrimination statute is entitled to deference) (Scalia J. concurring).

9. In reWells Fargo ResidentialMortg. LendingDiscrimination Litigation,M: 08-
md-01930 MMC (N.D. Cal. 2011). We were involved as lawyer and consultants
in this matter. We also conducted statistical analyses of disparate impact against
minorities in similar cases against several other lenders. See In re First Franklin
Financial Corp., No. C08-01515JW (HRL) (N.D. Cal. 2010); Ramirez
v. Greenpoint Mortg. Funding, Inc., 268 F.R.D. 627 (N.D. Cal. 2010); Barrett
v. Option One Mortg. Corp., 2012 WL 407465 (D. Mass., Sept. 18, 2012); In re:
Countrywide Financial Corp. Mortg. Lending Practices Litigation, 708 F.3d
704 (6th Cir. 2013); Rodriguez v. Nat’l City Bank, 726 F.3d 372 (3d Cir. 2013);
Guerra v. GMAC LLC, 2:08-CV-01297-LDD, 2009 WL 449153 (E.D. Pa.
Feb. 20, 2009).

10. Some of the Wells Fargo cases also alleged steering, mostly by asserting that
minority applicants who qualified for prime loans were instead steered into less
favorable loan channels, or were otherwise pressured to accept subprime loans.
Those claims were supported, in part, by testimony of ex-employees who alleged
patterns of intentional discrimination. The statistical record on this issue was
inconclusive and is not discussed here.

11. E.g., Marr v. Rife, 503 F.2d 735, 741 (6th Cir. 1974).
12. Because loan servicing has become unmoored from loan origination, lenders

retained relatively little data on the performance of the loans they made during
the time period relative to these cases. Recent evidence that higher loan costs
lead to increased foreclosures is not surprising. Charging higher prices to those
least able to afford them makes foreclosure a self-fulfilling prophecy. Indeed, as
foreclosures in certain neighborhood multiply, the impact on property values
can contribute to a spiraling foreclosure problem. See Rugh, Albright, and
Massey (2015).

13. For loans originated from 2004 to 2010, the spread between a loan’s APR and
a benchmark Treasury security of comparable maturity would be reported if the
spread was three percentage points for first-lien loans or five percentage points
for subordinate-lien loans. For loans originated since 2010, the spread between
a loan’s APR and survey-based estimate of APRs offered on prime mortgages of
a comparable type would be reported if the spread was 1.5 percentage points for
first-lien loans or 3.5 percentage points for subordinate-lien loans. Federal
Financial Institutions Examination Council, History of HMDA, www.ffiec
.gov/hmda/history2.htm.

14. See, e.g., Adkins v. Morgan Stanley, No. 1:12-cv-7667-HB (S.D. N.Y. filed
Oct. 15, 2012); Saint-Jean v. Emigrant Mortg. Co., No. 1:11-cv-02122-SJ (E.D. N.
Y. filed Apr. 29, 2011); City of Los Angeles v. Bank of America Corp., Case
No. 2:13-cv-09046-PA (AGRx) (C.D. Cal. filed Dec. 6, 2013). Two of us have
served as consultants on these cases.

15. See, e.g., Mayor of Baltimore v. Wells Fargo Bank, N.A., No. 1:08-cv-00062-JFM
(D. Md. filed Oct. 21, 2010); City of Memphis v. Wells Fargo Bank, N.A., No. 2:09-
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cv-02857x-STA-dkv (W.D. Tenn. filed Apr. 7, 2010); City of Los Angeles v. Wells
Fargo & Co., No. 2:13-cv-09007-ODW (RZx) (C.D. Cal. filed Dec. 5, 2013); City
of Los Angeles v. Citigroup, Inc., No. 2:13-cv-09009-SVW (JCx) (C.D. Cal. filed
Dec. 5, 2013); City of Miami v. JPMorgan Chase & Co., No. 1:14-cv-22205-WPD
(S.D. Fla. filed Nov. 30, 2015), City of Miami Gardens v. Wells Fargo & Co.,
No. 1:14-cv-22203-FAM (S.D. Fla. filed Sept. 21, 2015); City of Oakland v. Wells
Fargo & Co., No. 3:15-cv-04321-EMC (N.D. Cal. filed Sept. 21, 2015). Many of
these cases are in active litigation at the writing of this chapter, and two of us have
served as consultants on several of these matters.

16. Complaint, U.S. v. Countrywide Financial Corp., No. 2:11-cv-10540-PSG-AJW
(C.D. Cal. filed Dec. 21, 2011), at 2.

17. Consent Order, U.S. v. Countrywide Financial Corp., No. 2:11-cv-10540-PSG-
AJW (C.D. Cal. Dec. 28, 2011), at 5.

18. Complaint, U.S. v. Wells Fargo Bank, NA, No. 1:12-cv-01150 (D.D.
C. filed July 12, 2012). We served as consultants for the Department of Justice
in its investigation of Wells Fargo.

19. Consent Order,U.S. v.Wells Fargo Bank, NA, No. 1:12-cv-01150 (D.D.C. July 12,
2012), at 13.

20. Complaint, U.S. v. Sage Bank, No. 1:15-cv-13969 (D. Mass. Nov. 30, 2015).
21. Consent Order, U.S. v. Sage Bank, No. 1:15-cv-13969 (D. Mass. Nov. 30, 2015),

at 4–10.
22. After Wal-Mart, a number of courts reconsidered a prior grant of class certifica-

tion in disparate impact cases with varied outcomes. Compare, e.g.,Ellis v. Costco
Wholesale Corporation, 285 F.R.D. 492 (N.D. Cal. 2012) (reaffirming class certi-
fication in an employment discrimination case after remand from the 9th
Circuit – (See Ellis v. Costco Wholesale Corp. (“Ellis II ”), 657 F.3d 970 (9th
Cir.2011)) – requiring reconsideration in light ofWal-Mart) with Barrett v. Option
OneMortg. Corp., 2012WL 4076465 (D.Mass., Sept. 18, 2012) (decertifying a class
in mortgage discrimination case after Wal-Mart).

23. See Zatz (forthcoming) (noting the statistical certainty of status causation for
some in a disparate impact class even though it is impossible to know which
ones).

24. Discovery costs alone would sink even themost deeply injured plaintiff (and any
well-intentioned counsel) from pursuing an individual claim based on statistical
analysis of the impact of a policy on a large group. In the discrimination cases
described here, discovery costs in each case were hundreds of thousands of
dollars, dwarfing any potential individual claim.

25. In Allison v. Citgo PetroleumCorp., 151 F.3d 402, 411, 415 (5th Cir.1998), the Fifth
Circuit held that “at least some form or amount of monetary relief” is available
in (b)(2) class actions if it flows “directly from liability to the class as a whole on
the claims forming the basis of the injunctive or declaratory relief.”

26. The structure of the rule makes clear that to certify a class, all elements of Rule
23(a) must be satisfied, including commonality under Rule 23(a)(2), before
evaluating whether at least one of the prongs of Rule 23(b) applies. As the
Advisory Committee note to the 1966 amendment to the rule states
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“Subdivision (a)” contains “necessary but not sufficient conditions for a class
action. . . . Subdivision (b) describes the additional elements which in varying
situations justify the use of a class action.”

27. AfterWal-Mart, plaintiffs were unable to achieve class certification in almost all
of the unresolved mortgage cases discussed in this chapter. See In re
Countrywide Financial Corp. Mortg. Lending Practices Litigation, 708 F.3d
704 (6th Cir. 2013); In re Wells Fargo Residential Mortg. Lending
Discrimination Litigation, 2011 WL 3903117 (N.D. Cal., Sept. 06, 2011);
Barrett v. Option One Mortg. Corp., 2012 WL 4076465 (D. Mass., Sept. 18,
2012) (decertifying a class of mortgage discrimination claimants in light ofWal-
Mart).

28. 726 F.3d 372 (3d Cir. 2013). Compare Harris v. Citigroup, Inc., Case 1:08-cv-
10417-MLW, Doc. No. 128 (D. Mass. August 10, 2012) (finding commonality for
the purposes of certifying the class for settlement). The judge in Citigroup
concluded that the common question was whether the plaintiffs were entitled
to an injunction to end the discretionary pricing policy of the lender. Ibid., Doc.
No. 105 (D. Mass., Mar. 6, 2012).

29. See also Case Note (2015).
30. Notably, Wal-Mart was hit recently hit with a similar class certification decision

in Pennsylvania and, after class certification, the Supreme Court refused to
grant certiorari. Braun v. Wal-Mart Stores, Inc., 106 A. 3d 656 (Pa. 2014), cert.
denied, 136 S. Ct. 1512 (2016).

31. There is a renewed potential for redlining claims where banks simply fail to do
business (CFPB 2015).
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