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Abstract
This article argues for international legal change in human rights as a consequence of a states-as-bystander
effect: When states do neither actively drive nor block change processes, and alternative state-empowered
authorities exist in a legal field, states’ position at the sidelines opens a path for non-state actors to enact
substantive change. In human rights law, this is a process they route through General Comments, a
powerful instrument of the human rights treaty bodies to set, expand, and redefine standards for global
human rights. This article bears its core argument of a states-as-bystander effect by taking a single norm,
the necessity of water for human life, and tracing its change process from non-existent in human rights law,
to a non-right, to a condition for other rights, and, finally, to the recognition of water and sanitation as
independent rights at the international level. Ultimately, the analysis shows that non-actors can enact
change to law, and do so, on the heels of states’ relegation to the periphery of the human rights system. This
opened the door for certain actors – transnational coalitions of expert body members, human rights
advocates and issue professionals – to use General Comments in a way that not only impacts international
legal change but can also withstand state opposition.
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1. Introduction
States can play multiple roles vis-à-vis change in international human rights law: They can be
drivers and nurture the narrative of a truly universal order when concluding treaty negotiations, or
ratifying additional protocols enabling individuals to file complaints against them, they can block
these processes and advance their own rather than the common interests, and they can also
actively push against further development of human rights. These characterizations together point
us towards the conventional thesis on change in international human rights law – that it depends
on the central hand of state actors. While this claim is not without empirical merit, with states’
power to drive or block change processes widely undisputed, this article highlights that states

*The idea for this article developed through many conversations and at several meetings with the PATHS team at the
Graduate Institute Geneva. I am grateful to Nico Krisch and Ezgi Yildiz for their guidance and encouragement throughout the
entire process. For comments on earlier versions, I thankMadeline Baer, Giovanni Mantilla, Nicolas Lamp and Fuad Zarbiyev.
I also thank Tamara Kübler from the KFG International Rule of Law for her support when finalizing the manuscript.

© The Author(s), 2023. Published by Cambridge University Press on behalf of The Foundation of the Leiden Journal of International Law in
association with the Grotius Centre for International Law, Leiden University. This is an Open Access article, distributed under the terms of the
Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0/), which permits unrestricted re-use, distribution and
reproduction, provided the original article is properly cited.

Leiden Journal of International Law (2024), 37, 22–41
doi:10.1017/S0922156523000535

https://doi.org/10.1017/S0922156523000535 Published online by Cambridge University Press

mailto:nina.reiners@nchr.uio.no
http://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/S0922156523000535
https://doi.org/10.1017/S0922156523000535


rather assume a broader spectrum of roles in affecting legal change at the international level than
solely that of the be-all, end-all orchestrator. Some are intermediate, e.g., when states act as
catalysts or spoilers. And others are more inert, where states either do not act at all or take
roles at the margins, becoming bystanders to international legal change processes driven by other
actors.1

This article focuses its analysis on these latter roles and, particularly, on the impact state
bystanding has on international human rights law. By way of this analysis, this article argues that
international legal change in human rights benefits from a states-as-bystanders effect. This effect
refers to social psychological theory which assumes individuals to be less likely to offer help when
other people are present and has been transferred to non-emergency social situations.2 This
assumption transfers well to the human rights regime, where state inaction is encouraged by the
multitude of actors at all levels who seek to support individuals through demanding justice and
bringing human rights claims into agendas. Indeed, this phenomenon often shows in the crises
preceding such processes, where states, confronted with a human rights situation that threatens
greater harm without their response, initially choose not to act amidst a number of other involved
organizations and individuals.

The article contributes an explanation for change in international human rights law that goes
beyond dominant explanations of state-led change. I develop the argument that advocates for
change will turn to alternative paths,3 like the expert or multilateral institution path, if (the
majority of) states do not act for change but remain bystanders. This article bears its core
argument by developing an analytical framework and illustrating its utility in an in-depth case
study of norm change.4 I trace a change process from a norm being non-existent in international
human rights law, to a non-right, to a condition for other rights and co-dependent rights and
finally, to recognition as independent rights at the international level: The human rights to water
and sanitation. Using evidence from original and secondary data, I show that this legal change
process was driven by a coalition of independent experts and economic and social rights advocates
after states retreated to the sidelines of this process. As a consequence of this state-as-bystanders
effect, the coalition provided the normative framework allowing for the norm’s eventual
codification through General Comment No. 15 on the Right to Water, an interpretation of the
International Covenant on Economic, Social and Cultural Rights (ICESCR).5 With its November
2002 adoption, this Comment provided an authoritative base upon which individuals and
communities could more effectively advocate for the fulfilment of their right to water – and in
doing so, closed a significant gap in human rights law.6 With this framework and the political
backlash it created,7 actors on other paths were equipped to walk, until a human right contested by

1N. Krisch and E. Yildiz, ‘From Drivers to Bystanders: The Varying Roles of States in International Legal Change’, SSRN,
8 June 2023, available at ssrn.com/abstract= 4456773.

2J. M. Hudson and A. S. Bruckman, ‘The Bystander Effect: A Lens for Understanding Patterns of Participation’, (2004) 13
Journal of the Learning Sciences 165.

3For an overview of different paths for legal change: P. Martínez Esponda et al., ‘The Paths of International Law: Case
Studies’, (2023) The Paths of International Law: Stability and Change in the International Legal Order. https://papers.ssrn.
com/sol3/papers.cfm?abstract_id=4430270.

4On this approach to process-tracing see S. Guzzini, ‘Militarizing Politics, Essentializing Identities: Interpretivist Process Tracing
and the Power of Geopolitics’, (2017) 52 Cooperation and Conflict 423. H. van Meegdenburg, ‘Process Tracing: An Analyticist
Approach’, in P. Mello and F. Ostermann (eds.), Routledge Handbook of Foreign Policy Analysis Methods (2023), 405.

51966 International Covenant on Economic, Social and Cultural Rights, 993 UNTS 3.
6For an overview of the significance of the right to water in international, regional, and domestic law see I. T. Winkler,

The Human Right to Water: Significance, Legal Status and Implications for Water Allocation (2012).
7General comments are general in the sense that they address all state parties to the covenants but require no act of consent

from state parties for their adoption. Governments, in fact, regularly reject general comments as non-binding when confronted
with the obligations they describe. Nevertheless, many general comments have proven central to subsequent changes in
domestic policy through their ‘persuasive authority’ among several stakeholders (L. R. Helfer and E. Voeten, ‘International
Courts as Agents of Legal Change: Evidence from LGBT Rights in Europe’, (2014) 68 International Organization 77, at 81),
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states became a General Assembly (GA) Resolution recognizing a right to water and a right to
sanitation only eight years later.8 As such, states emerged from a role as bystanders to legal change
to appraising the change attempts made by others. After some attempts by would-be-spoilers,
most states later acted as catalysts.

This article is structured as follows: After briefly establishing the argument that a states-as-
bystanders effect offers a valuable explanation for legal change within the literature on human
rights norm change, I proceed to lay out my analytical framework. Based on a timeline when water
was considered a human right at the international level, I submit four distinct phases as
segregating the norm development in question since the United Nations’ (UN) founding. First is
the ‘no right’ phase, from 1948–1981, in which water issues played no role in human rights law.
The second begins with the entering into force of the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW)9 in 1981 and is labelled the ‘conditions’ phase, when
water was mentioned in human rights treaties as a condition for the enjoyment of rights for
distinct groups. In what continues until 2007, and is marked by the attachment of water, and later
sanitation, to other rights through interpretation; we may deem this the ‘co-dependent right(s)’
phase. In the final phase, water and sanitation became formally recognized as independent human
rights. These delineated phases structure my subsequent actor-centred analysis of the politics
behind this change process. After discussion of the states-as-bystanders effect in human rights law,
the article concludes with my analysis’s implications for human rights practice and scholarship
and the state’s role in international legal change more broadly.

2. Human rights and norm change
Although the field of human rights shows no dearth of sophisticated theoretical models for
highlighting norm change through non-state actors, these models remain state-centric. The
boomerang pattern and the spiral models,10 as well as the justice cascade,11 all theorize influential
non-state actions to bring about human rights change vis-à-vis the state and ultimately through
governments. This state-centrism owes itself largely to the models’ approach of norm change as
change in commitment or compliance with human rights, thus when a norm already exists as a
right but is not yet (fully) implemented. A focus on legal norms overlooks a multitude of social

whether by reference in domestic court rulings or because their content has required a response from national policymakers
(B. A. Simmons, Mobilizing for Human Rights. International Law in Domestic Politics (2009)) and are widely regarded as
shaping soft law (K. McCall-Smith, ‘Interpreting International Human Rights Standards. Treaty Body General Comments as a
Chisel or a Hammer’, in S. Lagoutte, T. Gammeltoft-Hansen and J. Cerone (eds.), Tracing the Roles of Soft Law in Human
Rights (2016), 27). A systematic analysis of the actors driving, blocking and allowing the legal development of these rights
therefore adds important insights on the politics behind legal change and the development of the rights to water and
sanitation.

8GA, The Human Right to Water and Sanitation, UN Doc. A/RES/64/292 (2010) perceives ‘access to safe and clean
drinking water and sanitation as an integral component of the realization of all human rights’ and ‘[r]ecognizes the right to
safe and clean drinking water and sanitation as a human right that is essential for the full enjoyment of life and all human
rights’.

91979 Convention on the Elimination of All Forms of Discrimination against Women, 1249 UNTS 13.
10The boomerang pattern by Keck and Sikkink demonstrates how NGOs of the so-called Global South work with

international NGOs to address human rights violations in their own countries. The spiral model of norm socialization links
processes on the global, transnational, and regional levels with those on the domestic and local level to explain domestic
human rights change. T. Risse, S. C. Ropp and K. Sikkink (eds.), The Persistent Power of Human Rights: From Commitment to
Compliance (2013); T. Risse, S. C. Ropp, and K. Sikkink (eds.), The Power of Human Rights. International Norms and Domestic
Change (1999); M. Finnemore and K. Sikkink, ‘International Norm Dynamics and Political Change’, (1998) 52 International
Organization 887; M. E. Keck and K. Sikkink (eds.), Activists Beyond Borders: Advocacy Networks in International Politics
(1998).

11The justice cascade reflects the trend of holding political leaders criminally accountable for past human rights violations
through domestic and international prosecutions: K. Sikkink, The Justice Cascade: How Human Rights Prosecutions Are
Changing World Politics (2011).
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norms which shape behaviour at all levels without being legalized in international law.12 A more
refined perspective on norm emergence in international relations accounting for different stages and
actors of a norm, as well as their intersubjective construction, were recently introduced to the
discipline,13 but without fully taking into account the specifics of legal norm change. International
legal change processes, on the other hand, are interested in why some norms are still yet to be
codified as independent rights into human rights law, and how co-dependent rights finally became
independent human rights. Analytical inquiries usually reveal states interests and power dynamics
as creators and blockers of international law, but may also point to other pathways for legal change.

Within these other alternative pathways, the international law literature has emphasized the
sizeable role formal institutions, such as international and domestic courts, potentially play as
change agents.14 Research on this front has clarified the extent to which international courts’
judgments can change domestic policies beyond case parties,15 as well as shown how the design of
these institutions constraints judicial practices16 and how, despite these constraints, judicial
activities can invoke incremental norm change17. Further research into the intra- and inter-
organizational dynamics of these institutions and actors has brought greater nuance to our
understanding of their legal agency. Well-documented, for example, is non-governmental
organizations’ (NGOs) indispensability to the operations of courts,18 the effect of shaming and
faming on reforms,19 while another line of research – into the mediating role of regulatory
intermediaries – has offered a theoretical account of (indirect) rule-making by third parties.20

Several motives base the interest of non-state actors, especially those claiming to represent civil
society, in the making of international human rights law. In general, domestic and transnational

12On the distinction between human rights as law and as norms, see Finnemore and Sikkink, supra note 10; H. Krieger and
A. Liese, Tracing Value Change in the International Legal Order: Perspectives from Legal and Political Science (2023);
M. Jurkovich, ‘What Isn’t a Norm? Redefining the Conceptual Boundaries of “Norms” in the Human Rights Literature’, (2020)
22 International Studies Review 693; H. Krieger and A. Liese, ‘A Metamorphosis of International Law? Value Changes in the
International Legal Order from the Perspectives of Legal and Political Science’, (2019) KFG Working Paper Series, No. 27.
Arguments about the meaning and application of laws in-use (A. Wiener, ‘Enacting Meaning-in-Use: Qualitative Research on
Norms and International Relations’, (2009) 35 Review of International Studies 175) are thus in-built features of human rights
law, itself providing for the possibility of norm change (W. Sandholtz, Prohibiting Plunder: How Norms Change (2007)).
Hence, when norms become validated as law, that does not mean that human rights are ready for implementation in all places
or immediately achieve acceptable levels of compliance (A. Chayes and A. H. Chayes, ‘On Compliance’, (1993) 47
International Organization 175).

13E. Rosert, ‘Norm Emergence as Agenda Diffusion: Failure and Success in the Regulation of Cluster Munitions’, (2019) 25
European Journal of International Relations 1103; C. Winston ‘Norm Structure, Diffusion, and Evolution: A Conceptual
Approach’, (2018) 24(3) European Journal of International Relations 638.

14O. Ba, Agents of Change: How International Courts Alter International Politics (2017); A. Roberts, ‘Comparative
International Law? The Role of National Courts in Creating and Enforcing International Law’, (2011) 60 International and
Comparative Law Quarterly 57.

15See Helfer and Voeten, supra note 7.
16J. L. Dunoff and M. A. Pollack, ‘The Judicial Trilemma’, (2017) 111 American Journal of International Law 225.
17E. Yildiz, ‘A Court with Many Faces: Judicial Characters and Modes of Norm Development in the European Court of

Human Rights’, (2020) 31 European Journal of International Law 73.
18H. N. Haddad, The Hidden Hands of Justice: NGOs, Human Rights, and International Courts (2018); H. N. Haddad,

‘Judicial Institution Builders: NGOs and International Human Rights Courts’, (2012) 11 Journal of Human Rights 126;
T. Squatrito, ‘The Democratizing Effects of Transnational Actors’ Access to International Courts’, (2018) 24 Global
Governance: A Review of Multilateralism and International Organizations 595; M. M. Lake, Strong Ngos and Weak States:
Pursuing Gender Justice in the Democratic Republic of Congo and South Africa (2018); K. Lohne, Advocates of Humanity:
Human Rights NGOs in International Criminal Justice (2019).

19S. Kahn-Nisser, ‘For Better orWorse: Shaming, Faming, and Human Rights Abuse’, (2021) 58 Journal of Peace Research 479.
20L. Brès, S. Mena and M. Salles-Djelic, ‘Exploring the Formal and Informal Roles of Regulatory Intermediaries in

Transnational Multistakeholder Regulation’, (2019) 13 Regulation and Governance 127; K. W. Abbott, D. Levi-Faur and
D. Snidal, ‘Theorizing Regulatory Intermediaries: The Rit Model’, (2017) 670 Annals of the American Academy of Political and
Social Science 14; T. Pegram, ‘Regulatory Stewardship and Intermediation: Lessons from Human Rights Governance’, (2017)
670 Annals of the American Academy of Political and Social Science 225.
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advocacy groups and networks need the international legal framework to hold governments
accountable.21 Human rights defenders and lawyers use strategic litigation,22 both through
national and regional courts but also through individual complaints at the treaty bodies, to get
clarification of what constitutes a human right violation, and can point to international human
rights law when domestic law is ambiguous or silent about a violation. This clarity rendered
tangible is moreover crucial for awareness-raising: as grassroots or local actors need people to
know that a certain government behaviour is unlawful and that they have rights to defend
themselves, international human rights law may be cast as an instrument to overcome injustice,23

speak ‘rights to power’24 and empower individuals in international politics.25 While this
assumption deserves critical examination with regard to just representation, civil society actors’
interest in the change of human rights law and the long-standing success of NGOs and
transnational advocacy networks in bringing domestic policy change highlights their role as
potential change agents in international law.

Paths other than state-led ones are likely to emerge when alternative authorities exist in a given
context – authorities that, similar to courts, international bureaucracies and public or private
expert bodies, are recognized as having significant weight in the ascertainment of international
law, even if they do not enjoy acceptance as formal law-makers.26 The UN human rights treaty
bodies are widely regarded as authorities for the monitoring of human rights law,27 best described
as state-empowered entities.28 Actors who want to see change enacted are likely to turn to such
authorities when state-led paths are blocked.29 The activation of such alternative authorities does
not necessarily leave the remaining states out, but they need to react, individually or collectively, in
order to regain influence on the process. Such reactions are rendered more difficult when states are
divided on the issue. The extent of such alternative paths’ centrality in change processes likely
depends on the involved non-state actors’ or expert body’s recognition in a given field and the
space left to them by states to act, as well as on the range of other factors facilitating access to and
influence of different authorities.

I suggest that legal change in human rights may arise as a consequence of the marginal roles of
states-as-bystanders. To illustrate my argument, I will trace the process of a specific case of norm
change through alternative paths in international human rights law. A transnational coalition30

between expert body members, human rights advocates and issue professionals31 emerged that

21See Risse, Ropp and Sikkink (2013), supra note 10; Risse, Ropp and Sikkink (1999), supra note 10.
22H. Duffy, Strategic Human Rights Litigation: Understanding and Maximising Impact (2018).
23K. Sikkink, Evidence for Hope: Making Human Rights Work in the 21st Century (2019); Sikkink, supra note 11.
24A. Brysk, Speaking Rights to Power: Constructing Political Will (2013).
25G. Sen and A. Mukherjee, ‘No Empowerment without Rights, No Rights without Politics: Gender-Equality, MDGs and

the Post-2015 Development Agenda’, (2014) 15 Journal of Human Development and Capabilities 188.
26See Krisch and Yildiz, supra note 1.
27M. Kanetake, ‘UN Human Rights Treaty Monitoring Bodies before Domestic Courts’, (2018) 67 International and

Comparative Law Quarterly 201; H. Keller and G. Ulfstein, UN Human Rights Treaty Bodies: Law and Legitimacy. Studies on
Human Rights Conventions (2012); A. Føllesdal, J. K. Schaffer and G. Ulfstein, The Legitimacy of International Human Rights
Regimes: Legal, Political and Philosophical Perspectives (2014); E. Klein, ‘Impact of Treaty Bodies on the International Legal
Order’, in R. Wolfrum and V. Röben (eds.), Developments of International Law in Treaty Making (2005), 571.

28S. Sivakumaran, ‘Beyond States and Non-State Actors: The Role of State-Empowered Entities in the Making and Shaping
of International Law’, (2017) 55 Columbia Journal of Transnational Law 343.

29N. Davidson, ‘Everyday Lawmaking in International Human Rights Law: Insights from the Inclusion of Domestic
Violence in the Prohibition of Torture’, (2022) 47(1) Law & Social Inquiry 205. N. Davidson, ‘The Feminist Expansion of the
Prohibition of Torture: Towards a Post-Liberal International Human Rights Law?’, (2019) 52 Cornell International Law
Journal 109.

30N. Reiners, Transnational Lawmaking Coalitions for Human Rights (2022).
31L. Seabrooke and L. F. Henriksen, ‘Issue Control in Transnational Professional and Organizational Networks’,

in L. Seabrooke and L. F. Henriksen (eds.), Professional Networks in Transnational Governance (2017), 3.
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was decisive in bringing about change in human rights law through treaty interpretation32 by an
expert body on the issue of the human rights to water and sanitation.33

3. Analytical framework
To outset my tracing of the legal development of the rights to water and sanitation, I begin by
sketching the initial phase of development – that is, how a right came to emerge and develop at the
international level. Figure 1 reflects the norm development process and structures the analysis
regarding the different norm development phases. The milestones in Figure 1 are based on the
formal appearance of water and/or sanitation in human right law in the UN.34 This will set the
framing for my subsequent analysis of the process, meaning an in-depth study of the pathways
that were activated, not considered, or left throughout the change process in relation to the
position of states.

The change process narrative begins with water’s certain absence from the UN’s foundational
texts on human rights. This absence was three-fold, beginning first with the Universal Declaration

32The legal substance of this change is subject to some debate, as human rights treaty interpretations such as General
Comment No. 15 are not legally binding. Yet General Comment No. 15 is no unicorn; indeed, other treaty bodies than just the
CESCR have increasingly made use of general comments to progressively develop international human rights law intended to
safeguard rights posed political, economic and social challenges across the globe (see McCall-Smith, supra note 7; M. Bódig,
‘Soft Law, Doctrinal Development, and the General Comments of the UN Committee on Economic, Social and Cultural
Rights’, in S. Lagoutte, T. Gammeltoft-Hansen and J. Cerone (eds.), Tracing the Roles of Soft Law in Human Rights (2016), 69;
H. Keller and L. Grover, ‘General Comments of the Human Rights Committee and Their Legitimacy’, in H. Keller and
G. Ulfstein (eds.), UN Human Rights Treaty Bodies: Law and Legitimacy. Studies on Human Rights Conventions (2012), 116).
The Human Rights Committee, for example, has substantially expanded the right to life to include issues such as the
environment and abortion (S. Joseph, ‘Extending the Right to Life under the International Covenant on Civil and Political
Rights: General Comment 36’, (2019) 19 Human Rights Law Review 347), while in 2013 the Committee on the Elimination of
All Forms of Racial Discrimination (CERD) adopted a general recommendation aimed at combatting hate speech that created
far-reaching obligations for states parties (T. McGonagle, ‘General Recommendation 35 on Combating Racist Hate Speech’, in
D. Keane and A. Waughray (eds.), Fifty Years of the International Convention on the Elimination of All Forms of Racial
Discrimination (2017), 246; P. Thornberry, ‘International Convention on the Elimination of All Forms of Racial
Discrimination: The Prohibition of “Racist Hate Speech”’, in T. McGonagle and Y. Donders (eds.), The United Nations and
Freedom of Expression and Information: Critical Perspectives (2015), 121). See also on the treaty bodies progressive
interpretation on non-refoulement B. Çalı, C. Costello and S. Cunningham, ‘Hard Protection through Soft Courts?
Non-Refoulement before the United Nations Treaty Bodies’, (2020) 21 German Law Journal 355.

33The rights to water and sanitation have been widely studied individually and as co-rights with regard to their emergence
(e.g., T. S. Bulto, ‘The Emergence of the Human Right to Water in International Human Rights Law: Invention or Discovery?’,
(2011) 12 Melbourne Journal of International Law 290), foundations (e.g., P. Thielbörger, ‘Re-Conceptualizing the Human
Right to Water: A Pledge for a Hybrid Approach’, (2015) 15 Human Rights Law Review 225), legal significance (e.g., Winkler,
supra note 6) and implementation (e.g., M. Baer, Stemming the Tide: Human Rights and Water Policy in a Neoliberal World
(2017); M. Baer, ‘The Human Right to Water and Sanitation: Champions and Challengers in the Fight for New Rights
Acceptance’, in A. Brysk and M. Stohl (eds.), Expanding Human Rights:21st Century Norms and Governance (2017), 94;
M. Baer, ‘From Water Wars to Water Rights: Implementing the Human Right to Water in Bolivia’, (2015) 14 Journal of
Human Rights 353). Scholarship on the rights to water and sanitation is closely connected to questions of global inequality (M.
Tiboris, ‘Against the Human Right to Water?’, (2019) 41 Human Rights Quarterly 916) and privatization (M. Nowak, Human
Rights or Global Capitalism: The Limits of Privatization (2016); K. Moyo and S. Liebenberg, ‘The Privatization of Water
Services: The Quest for Enhanced Human Rights Accountability’, (2015) 37 Human Rights Quarterly 691; P. Nelson,
‘The Human Right to Water and Advocacy for Urban Water Supply: After the Privatization Struggles’, in J. Pruce (ed.),
The Social Practice of Human Rights (2015), 81; S. L. Murthy, ‘The Human Right(s) to Water and Sanitation: History,
Meaning, and the Controversy Over-Privatization’, (2013) 31 Berkeley Journal of International Law 89; K. Bakker, ‘The
“Commons” Versus the “Commodity”: Alter-Globalization, Anti-Privatization and the Human Right to Water in the Global
South’, (2007) 39 Antipode 430), but also to conflicts (W. A. Qureshi, ‘Water as a Human Right: A Case Study of the Pakistan-
India Water Conflict’, (2017) 5 Penn State Journal of Law and International Affairs 374; M. Tignino, ‘The Right to Water and
Sanitation in Post-Conflict Peacebuilding’, (2011) 36 Water International 242).

34For the development through other organs at the international, regional and domestic level see, for example,
P. Thielbörger, The Right(s) to Water: The Multi-Level Governance of a Unique Human Right (2013), Ch. 2.
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of Human Rights (UDHR) in 1948, whose 30 articles neither included water as a right nor
mentioned it in relation to any of the rights. The two Covenants adopted in 1966 to complete the
International Bill of Rights alongside the UDHR – the International Covenant on Civil and
Political Rights (ICCPR) and the ICESCR – likewise omit any reference to water. As such, the
years bookended by these texts’ adoption marks water’s ‘absence’ phase.

In 1981, CEDAW became the first international human rights treaty to include water in its
treaty text. Here, CEDAW’s Article 14 clarified water supply as an aspect of adequate living
conditions, thus not as a right in its own regard but now at least as a codified feature extended to a
particular part of the global citizenry, i.e., rural women. In 1990, the Convention on the Rights of
the Child (CRC) identified clean drinking water as necessary for children’s right to health (Article
24.2(c)). These developments, which established water supply and quality as essential to the
fulfilment of other already-codified human rights (adequate living conditions and health), frame
the beginning threads of a new phase, the ‘conditions’ for some groups for the enjoyment of other
rights phase, whereby water came to occupy tangible space in international human rights law,
albeit it in the limited contexts of rural women and children.

CESCR’s adoption of General Comment No. 15 brings us to the third phase, the time at
which water became formally recognized as a human right. Here, CESCR interpreted and thus
attached water as a co-right necessary to the fulfilment of the rights to an adequate standard of
living and to health but did not formally include sanitation as a human right or a condition for
the fulfilment of rights like water. CESCR’s omission was countervailed five years later, when the
right to sanitation was included alongside water in General Comment No. 19, on the right to
social security.

It was only three years later that the rights to water and sanitation were finally recognized as
independent rights by UN member states in GA Resolution 64/292 and the Human Rights
Council in Resolution 15/9, presenting the final phase of legal change in human rights from no
right to claims to dependent to independent human right for the analysis.35

Figure 1. Water and Sanitation in Human Rights Law.

35I pragmatically refer to the definition of what is an international human right by R. B. Bilder: ‘a claim is an international
human right if the United Nations General Assembly says it is’ (R. B. Bilder, ‘Rethinking International Human Rights: Some
Basic Questions’, (1969) 1 Wisconsin Law Review 171, at 173). On the question what makes a claim a human right, see also
P. Alston, ‘Conjuring up New Human Rights: A Proposal for Quality Control’, (1984) 78 American Journal of International
Law 607. The change process continues, of course, beyond this time frame, as political and economic challenges to the rights to
water and sanitation continue (M. Langford and A. F. S. Russell, The Human Right to Water: Theory, Practice and Prospects
(2017)).
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4. Analysing international human rights legal change: The rights to
water and sanitation
4.1 The absence of rights

There is no right to water recognized in the UDHR – neither as a right in its own regard nor as a
condition for other rights. What explains water’s absence in a document where food, clothing, and
housing were each recognized as needed for the right to a standard of living adequate for the
health and well-being of oneself and one’s own family?36 Despite the well-written history of the
UDHR’s and the two Covenants’ drafting,37 there exist different narratives speaking to the reasons
specific claims made it into the Declaration as distinct rights. Regarding water, these sources
mainly remain silent on the subject of motive. In general, scholars see the Declaration’s drafters as
assuming water to be ‘implicitly included’38 in the components of the right to an adequate
standard of living, comparable to the implicit inclusion of air. Against this view of water as a
human right arising out of changed realities, Inga Winkler notes that ‘the need for access to water
has little to do with changing living standards and circumstances’ but that ‘threats to access to
water only now become more obvious or are only now understood’.39 Jochen von Bernstorff
described later attempts to ‘create a new right without an explicit textual basis in the Declaration’
as ‘counter-hegemonic strategy’.40 This reference to a potential power asymmetry between actors
advocating for the right to water and the absence of the right in the UDHR gained further ground
with the omission of water in the Covenants presented in 1966. Food, housing and clothing were
included, so was the absence of water in ICESCR the result of intention or simply, ‘absence of
mind’?41 Thielbörger reiterates the difficulty of giving empirical flesh to either result, in pointing
to the limited expression of the drafter’s will in the travaux préparatoires, which show ‘the right to
water was briefly considered, but eventually not included’.42 No further discussion offers
explanation of this decision; nor, hence Thielbörger’s observation, are sources available that would
buttress any argument claiming either pathway of motive. Behind the scenes, the United States
(US) government was working hard to keep socioeconomic rights from featuring in binding
conventions.43 As states were still the central shapers of human rights law, given their capacity as
drafters and adopters of the UDHR and the two Covenants at a time when no alternative authority
(e.g., treaty bodies) was present, their silence on water as a human right literally left room for
interpretation.

On the multilateral path, the UN provided various avenues to address the issue of water in the
1970s. In 1977, the same year the ICESCR entered into force, the UNWater Conference produced
the Mar del Plata Declaration, which, in its explicit reference to the right to drinking water,44

provided first steps for the right’s eventual codification into an international legal norm. It is
important to note here that this conference and water becoming a central issue in the 1970s and
1980s, were the result of debates and activities taking place in international environmental law.
The UN Conference on the Human Environment held in Stockholm, identified water as a natural

361948 Universal Declaration of Human Rights (UDHR), Art. 25.
37D. P. Forsythe, ‘The United Nations and Human Rights, 1945–1985’, (1985) 100 Political Science Quarterly 249;

C. N. J. Roberts, The Contentious History of the International Bill of Human Rights (2014).
38P. H. Gleick, ‘The Human Right to Water’, (1998) 1 Water Policy 487, at 491.
39See Winkler, supra note 6, at 9.
40J. von Bernstorff, ‘The Changing Fortunes of the Universal Declaration of Human Rights: Genesis and Symbolic

Dimensions of the Turn to Rights in International Law’, (2008) 19 European Journal of International Law 903, at 923.
41M. Craven, ‘Some Thoughts on the Emergent Right to Water’, in E. Riedel and P. Rothen (eds.), The Human Right to

Water (2006), 37, at 37.
42See Thielbörger, supra note 34, at 70.
43See Roberts, supra note 37, at 204–8.
44‘All peoples, whatever their stage of development and their social and economic conditions, have the right to have access

to drinking water in quantities and of a quality to their basic needs’, United Nations, Report of the UNWater Conference, UN
Doc. E/CONF.70/29 (1977).
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resource in need of protection and the Mar del Plata conference followed up on this discussion.
Many other conferences and summits followed, producing (non-binding) action plans and
declarations.45 1981–1990 was then announced as The International Drinking Water Supply and
Sanitation Decade by a GA Resolution.46 The aim of the Resolution was to ‘bring about a
substantial improvement in the standards and levels of services in drinking water supply and
sanitation by the year 1990’. The UN and its agencies, like theWorld Health Organization (WHO)
and United Nations Development Programme, implemented ambitious programs to meet this
aim, but ‘mainly as a result of population growth there were globally more people unserved with
adequate water and sanitation by the end of the decade, than there had been at the start’.47 Yet, the
UN member states turned to non-binding declarations for their recognition of the right to water.
Opportunities to recognize the right for everyone in hard law were missed during the parallel
human rights treaty drafting processes, as the next section shows.

4.2 Water as a condition for some people’s rights

The beginning of the decade likewise marked the UN human rights system’s first substantive
movement on water, as CEDAW, entering into force in 1981, the first international human rights
treaty to explicitly include ‘water’ in its treaty text. Here, water supply was attached to the
enjoyment of living conditions for rural women among other features,48 meaning its access was
codified at the same time its scope was constrained: it was neither a right in its own regard nor was
its provision universal, extended to all women. The decade’s end saw the adoption of the CRC,
which acknowledged clean drinking water as a condition, but not a right, for the fulfilment of a
right to health and in relation to combatting disease and malnutrition for children.49 The Working
Group on this draft was led by delegates from Australia, Mexico, Philippines, and Venezuela, with
the latter proposing the draft that included water.50

While some states took incremental change as the best pathway to motivate recognition of a
human right to water, the legal change process remained incredibly slow to react to the social
challenges arising from water shortage and pollution; indeed, access to water remained a provision
restricted to specific groups up until 1990. Eventually there was movement towards change, made
largely on the heels of the shift of the development paradigm during the 1980s and 1990s,
whereby ‘water for all’ was no longer regarded a public obligation only.51 Supported by bilateral
development co-operation and the programs and policies of theWorld Bank and the International
Monetary Fund, this new perspective became visible in the Dublin Principles – the codified result
of an 1992 expert meeting regarding global water-related issues – in which water was deemed with
economic value, something to be advocated for as a commodity.52

This emphasis on water’s economic dimensions, rather than its status as a human right,
spurred heated debates at the international level, propped by NGOs from different fields, who
coalesced to advocate a dissenting angle. Heading this network of NGOs were primarily those
working in the field of humanitarian aid and in developing countries, though further support
came from specialized agencies of the UN, like the WHO and Food and Agriculture Organization.
Their activism targeted the water commodification policies of the World Bank and, more broadly,

45For an overview of the development of a right to water during these decades, and in environmental and regional law see
Bulto, supra note 33, at 19–25.

46GA, Proclamation of the International Drinking Water Supply and Sanitation Decade, UN Doc. A/RES/35/18 (1980).
47E. O’Rourke, ‘The International Drinking Water Supply and Sanitation Decade: Dogmatic Means to a Debatable End’,

(1992) 26 Water Science and Technology 1929, at 1929.
48See CEDAW, supra note 9, Art. 14(h).
491989 Convention on the Rights of the Child, 1577 UNTS 3, Art. 24(c).
50UN Doc. E/CN.4/1989/WG.1/WP.21(1988); UN Doc. E/CN.4/1989/WG.1/WP.64 (1988).
51See Bakker, supra note 33.
52K. Simonson, The Global Water Crisis: Ngo and Civil Society Perspectives (2003).
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the argument around the efficiency of privatizing water supply.53 Public-private-partnerships in
this sector attracted substantial interest of companies, because risks could remain with the
government and profits were high. The network lobbying for a human right to water was
concerned that the scarcity of water in many regions in the world would lead to an increase of its
value. Companies might take advantage and demand new terms for their public-private-
partnerships, so the risk of cutting the water supply as a means of pressure was high. Advocates
feared the right to water would be subject to affordability. The network supporting a human right
to water framed water as a basic need instead of as a commodity. They raised awareness that water
should be acknowledged as an international human right, in order to effectively advocate for water
policies at the domestic and international level.

The Mar del Plata conference and the Decade as multilateral paths developed in close
entanglement with and were often preceded by the NGO path to legal change.54 NGOs specialized
in agenda-setting, mainly focused on development-related aspects of water during that time.
While the developed world took clean water as a matter of course, more than one billion people in
the Global South lacked access to this resource. This was regarded as ‘one of the most fundamental
failures of 20th century development’.55 Development co-operation NGOs demonstrated how
their work in health, agriculture and nutrition was hindered or even at risk of becoming void by a
lack of access to water. Their grassroots experience facilitated calls for state action on the
international level. Other international conferences followed, like the UN Conference on
Environment and Development in Rio in 1992 and Habitat II in Istanbul in 1996, which
crystallized consensus regarding the centrality of global access to drinking water and extended the
scope of a potential right to water to include water for sanitation.

In short, numerous events in the field of development and environment politics confirmed
international consensus on the need for clean drinking water for everyone, yet some states and
international organizations favoured commodification and marketization of waters, while others
emphasized water as a public good. While states were planting the seeds for change in the 1970s,
their commitment to achieving universal access to water by 1990 was not only prolonged to 2000,
they also reformulated water as a human need rather than a human right in the Millennium
Development Goals.56 This disagreement is important for understanding the space left for other
paths of legal change. The multilateral events and meetings facilitated the establishment of
transnational advocacy networks in the 1980s and 1990s,57 comprised of actors from civil society,
who organized to advocate for water issues in the field of development and environment.58 Despite
their efforts, a human right to water remained without acknowledgement by any organ of the UN
into the millennium. Needless to say, not all new or changed political and social realities
require norm change in international law. In order for change in international law to happen,
these challenges must take place both in substance and with a long-lasting effect on global
co-operation.59 The key role to detect and frame these kind of challenges for the field of human
rights often lies with transnational advocacy networks.60 They possess key local knowledge – about

53See Moyo and Liebenberg, supra note 33.
54P. H. Gleick and J. Lane, ‘Large International Water Meetings: Time for a Reappraisal: A Water Forum Contribution’,

(2005) 30 Water International 410.
55See Gleick, supra note 38.
56C. Clark, ‘Global goal setting and the human right to water’, (2020) Oxford Research Encyclopedia of Global Public Health.
57M. E. Keck and K. Sikkink, Activists Beyond Borders: Advocacy Networks in International Politics (1998); P. J. Nelson and

E. Dorsey, New Rights Advocacy: Changing Strategies of Development and Human Rights NGOs (2008).
58For Jochen von Bernstorff, the right to water ‘emerged out of protests against World Bank-financed water privatization

projects in South America, which in the late 1990s in some cities had left poor suburbs and informal settlements without access
to safe water facilities. With polluted water killing 4,000 children per day at a global scale the new right has been created out of
a situation of extreme distress in many parts of the world’ (von Bernstorff, supra note 40, at 923).

59G. Shaffer, ‘Transnational Legal Process and State Change’, (2012) 37 Law and Social Inquiry-Journal of the American Bar
Foundation 229.

60See Keck and Sikkink, supra note 57.
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implementation problems, knowledge of the domestic context and how governments justify why
their behaviour is not adapted – and they can quickly share information with actors in other
countries and activate network members to bring the issue onto the agenda of international
organizations.61

To loop back to our conventional core agent of international legal change, we find in this
historical tracing that states were indeed the central makers and shapers of human rights law at the
international level prior to the establishment of the treaty-based system. State silence on water in
the UDHR and the ICCPR and ICESCR met increasing claims for its recognition as a right in the
1970s through the advocacy of multilateral agencies and non-state actors, which signalled that
environmental challenges around the globe arising from water problems mattered to human rights
law and could no longer be ignored. Instead of actively driving a change process from the field of
environmental law to human rights law, we find states to have shifted from a centre position to
one at the margins, making room for legal change on alternative pathways and through legal
interpretation.

4.3 Making water and sanitation co-dependent right(s)

With states not actively driving or blocking water-related discussions of human rights, its
supporters made use of this window of opportunity to advocate for formal recognition of water
and sanitation as human rights. Their advocacy had to be channelled into strategy, and debates
into options, of which there were several, ensued among NGOs, academics and human rights
advocates. Should a human right to water be codified in a new treaty or an optional protocol?
Or should it be declared in a resolution of one of the intergovernmental bodies? NGOs
experienced with the UN human rights system strategized that a human right to water would be
best situated in connection to the ICESCR, which included explicit mention of two rights
practically contiguous to the right to water: a right to an adequate standard of living and a right to
the highest attainable standard of health.62 The operative logic herein sought to make use of the
general comment, which, although an instrument to that point solely used to interpret a treaty’s
existing provisions, seemed a substantive pathway to codify, and ostensibly create, new norms.
Previously adopted general comments, like No. 4 on the right to housing, had already interpreted
sanitation and water as included in certain contexts.63 When members of the network approached
the committee and its members, the latter was generally open to the idea, but felt that the time was
not yet right for such a bold venture.64 There was no discursive opening which would have
facilitated an expert path for legal change.

This changed in the 1990s and the discourse on water as a human right was brought to the
expert committee by the state parties themselves – probably without even being aware of
the consequences. Despite the CESCR’s skittishness to (yet) address a right to water, states parties
to ICESCR appeared to at least decide on the treaty body as the right authority to address water-
related issues. A content analysis of all state reports and the CESCR’s concluding observations
considered between 1993 and 2002 indicates that water had been an issue related to the ICESCR
even before it was interpreted as a right inherent to an adequate standard of living under
Article 11.65 Indeed, the issue of water was addressed by states in their reports to the treaty body

61Important to note is also that networks for social and economic rights only developed gradually and were behind the ones
for civil and political rights (S. Hertel, ‘Re-Framing Human Rights Advocacy: The Rise of Economic Rights’, in S. Hopgood,
J. Snyder and L. Vinjamuri (eds.),Human Rights Futures (2017), 237; S. Hertel,Unexpected Power: Conflict and Change among
Transnational Activists (2006)).

62E. Riedel, ‘The Human Right to Water and General Comment No. 15 of the CESCR’, in Riedel and Rothen supra
note 41, at 19.

63CESCR, General Comment No. 4: The Right to Adequate Housing (Art. 11(1) of the Covenant) (1991), para. 8(b).
64N. Reiners, ‘Despite or Because of Contestation? HowWater Became a Human Right’, (2021) 43Human Rights Quarterly 329.
65Ibid., at 336.
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before the general comment on a human right to water was drafted; here they not only
acknowledged the connection between water and human rights by including water policies and
issues in their reports, but also recognized the CESCR’s authority to deal with all issues connected
to water by orienting their address toward the treaty body. The CESCR, on the other hand, did not
integrate the states’ concerns on water with the same intensity in their concluding observations.

Several individuals within and outside of CESCR were, however, more active in taking up water
and sanitation issues in their statements and questions.66 In between 1997 and 1999, several days
of general discussion and expert meetings regarding a general comment on the right to food took
place during CESCR sessions, during which the idea of a separate general comment on the right to
water was raised. One CESCRmember made it clear that access to clean water was ‘as important as
food’,67 another suggested that water should be subject to a separate general comment and one
member proposed to postpone the discussion on water entirely.68 Further nudges to activate the
expert pathway came from independent experts in other UN functions. Special Procedures
mandate holder Miloon Kothari, the Special Rapporteur on the right to housing, addressed
CESCR in November 2000 signalling the willingness of his and other mandates to co-operate with
CESCR on emerging issues that have ‘implications for the mandates’: access to water; international
co-operation; and land reform.69

With the adoptions of General Comment No. 12 on the right to food, in 1999, and
General Comment No. 14 on the right to health, in 2000, CESCR had provided interpretations of
economic and social rights that had already been discussed with regard to their water-related
implications. Accordingly, NGOs involved in these drafting processes built from this
infrastructure and pushed for a general comment recognizing the right to water. CESCR decided
in 2001 that the time was then right for action. With multilateral events like the 2002 World
Summit on Sustainable Development and the 2003 ThirdWorld Water Forum on the horizon, the
path of enacting change through the treaty body entirely contrasted with the earlier decades’
sluggishness, evidenced by the rapid turnaround between the decision to draft a general comment
on the right to water and its adoption.70

The CESCR alone could not draft such a general comment within such a short time frame and
transferred the responsibility for the drafting process to one of its members, Eibe Riedel, who
became the process’s rapporteur. Riedel was also part of a group of treaty body members who, four
years prior to General Comment No. 15’s drafting, developed an outline for general comments to
secure their consistency,71 became a key driver for the legalization of the norms in the ICESCR and
its justiciability,72 and as an elected member of the CESCR from 1996–2014, made the
professionalization of the instrument of general comments part of his personal mandate. With
regard to General Comment No. 15, Riedel reflected on the decision to draft an interpretation
centring water and sanitation as being very much made following the pressure from NGOs,73

66See Ann. for an overview of the relevant meetings after a qualitative content analysis of all summary records between
1996–2001.

67CESCR, Summary Record of the 46th Meeting, UN Doc. E/C.12/1997/SR.46 (1997).
68CESCR, Summary Record of the 22nd Meeting, UN Doc. E/C.12/1999/SR.22 (1999).
69CESCR, Summary Record of the First Part (Public) of the 29th Meeting, UN Doc. E/C.12/2001/SR.29 (2001).
70In the opening remarks for the session in which the General Comment No. 15 was adopted, the Chairperson confirms: ‘In

2001, the Committee had been asked to consider the issue in preparation for the International Year of Freshwater in 2003 and
the World Water Forum that would be held in Japan in March 2003’ (2002). See also Riedel, supra note 62.

71‘At its twenty-first session, the Committee adopted the outline for drafting general comments on specific rights of the
Covenant : : : The Committee emphasized the importance of ensuring that general comments are reader-friendly and readily
understandable to a broad range of readers, primarily States parties to the Covenant. The outline will assist in ensuring
consistency and clarity in the structure of the general comments, thus promoting their accessibility, and strengthening the
authoritative interpretation of the Covenant provided by the Committee through its general comments.’ CESCR Report on the
28th and 29th session, 21.

72D. Hanschel et al., Mensch Und Recht: Festschrift Für Eibe Riedel Zum 70. Geburtstag (2013).
73The author’s notes of a background talk with Eibe Riedel in 2015; see also Riedel, supra note 62.
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further attesting to the perception of treaty bodies as alternative paths of authority for activating
legal change.

As rapporteur, Riedel was the responsible CESCR figure orchestrating the drafting process,
which he led in close collaboration with a legal officer at the Center for Housing Rights and
Eviction (COHRE), an NGO with whom Riedel had previously collaborated on the drafting of
General Comment No. 12. Alongside Riedel, this officer assumed the role of the drafting process’s
legal entrepreneur.74 The coalition was formed with further outside collaborators. One of them
was an expert on water and land issues, of recent employ at a development aid organization, and
notably with no experience in human rights work.75 She would provide experience and technical
expertise in water issues and development. A further collaborator was the WHO’s water expert
amid drafting a WHO booklet76 on a right to water and sanitation with regard to the Millennium
Development Goals, who closely collaborated on the draft’s health-related aspects.

The official first Draft of General Comment No. 15, dated to 29 July 2002, was sent to other
actors both on an individual basis and through more formal bureaucratic channels. The secretariat
of the CESCR circulated the draft among selected UN agencies and academics with an invitation
to both participate in the discussion of the draft during the CESCR’s next session in November
2002 and to comment on it with input. As the date for adoption was envisaged for November –
therefore extremely soon – it was a tactical decision to keep the Draft non-public and make no
open call for statements.77 The day of discussion for the draft general comment was split into two
parts: one public meeting, which included statements by all relevant stakeholders and was
generally in favour of the general comment and the inclusion of sanitation and the regulation of
privatization to its text,78 and one non-public in the afternoon. This second meeting followed a
different dynamic of representation and line of argument: no state party was present, but there
were representatives from the World Trade Organization (WTO) and civil society actors. In this
meeting, strong opposition from WTO to the general comment was debated and civil society
actors and committee members alike tried to advance counter-arguments.79

In these drafting discussions, states played a marginal role. The front-line positions in the
process were taken by NGOs, treaty bodies and international organizations like the WHO and
WTO. Of all invited stakeholders to the discussions, only Japan sent a delegate, which was to
emphasize the timeliness of the topic with the upcoming water meeting in Kyoto. But while states
did not further contribute to the drafting process, the adoption of General Comment No. 15 did
provoke their knee-jerk involvement as stakeholders, as its adoption created immediate backlash
in giving codified provision to something (water) that stood non-enshrined within the core
human rights treaties. There was generally alarm that the text of General Comment No. 15 would
further deconstruct ‘an adequate standard of living : : : into an all-encompassing concept

74On the concept of transnational legal entrepreneurs see Y. M. P. Dezalay and M. R. Madsen, ‘In the “Field” of
Transnational Professionals: A Post-Bourdieusian Approach to Transnational Legal Entrepreneurs’, in L. Seabrooke and
L. F. Henriksen (eds.), Professional Networks in Transnational Governance (2017), 25.

75‘ : : : he just said: “But don’t you want to write a general comment with us on the right to water?” And I said: “What is
that?” – You know I’m not from a human rights background, I’ve had no experience of human rights at all in development
work’; the author’s interview in September 2015.

76As a result, this booklet was finalized after the drafting process and published with a wider scope of rights, but referring to
General Comment No. 15 as the basis. This mutual reinforcement of institutions and individuals (OHCHR and WHO; WHO
and NGOs; OHCHR and transnational actor, WHO and transnational actor) continued after the drafting process and the
members of the core drafting group all end up in the acknowledgements of a WHO booklet in 2003.

77First, because of the timeliness of adoption before 2003, it would not have been possible to wait for statements and to then
consider them; second, because the issue was contested among stakeholders regarding the scope of the right and the
obligations of states when water provision infrastructure is privatized, a public call would have sparked inundating sticking
point discussions (as reactions on the side of states and legal scholars after the adoption reveal).

78CESCR, Summary Record of the First Part (Public) of the 50th Meeting, UN Doc. E/C.12/2002/SR.50 (2002).
79Non-public records of the meeting, retrieved from the UN Geneva archives in November 2015.
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containing several novel rights’;80 and likewise saw its adoption more generally as part of a
worrying trend of treaty bodies departing from their intended role – i.e., to interpret the content of
the human rights regime’s existing obligations – to instead create new legal norms via general
comments and thus overstep their mandate. On the right to water, some states ultimately felt
pressured to formally deny its existence altogether. In a view submitted to the Office of the High
Commissioner for Human Rights (OHCHR) in June 2007, the United States of America led this
dissent to the comment’s interpretative substance, making clear that they did not ‘share the view
that a “right to water” : : : exists under international human rights law’.81 Given the US’s status as
a non-ratifying signatory to the ICESCR, the US statement can be read as an attempt to clarify its
opposition with regard to future policy and law-making. The US are forced to act as spoilers to the
legal change process although change happened on a path they do not control.

Overall, General Comment No. 15 marked the central milestone for the recognition of water as
a human right. After decades of non-recognition and blockade in formal treaty-making, the expert
body path, put in motion by a transnational coalition led by an expert body member and third-
party actors, proved to be the most promising for the advocates for legal change.

4.4 Formalizing human rights change: Water and sanitation as independent rights

Although General Comment No. 15 was perceived as innovative and far-reaching in its legal substance
and sparked backlash and debates among legal academics,82 its advocates demands were not all met,
with certain concessions having to be made. CESCR, for one, had been ‘pressed by NGOs and
international health experts to imply the right to sanitation along with water’.83 But this implication
never made it into the comment, an omission that was the fault here not of the state but the expert
committee, who acted as blocker84 in citing the lack of support for such a right in international law.85

This support was eventually realized by way of alternative authorities shortly after the adoption
of the General Comment No. 15. The more the right to water became subject to domestic court
decisions, policies and human rights advocacy,86 the easier it became for the CESCR to justify a
right to sanitation based on international law – to reference, that is, tangible, rather than a dearth
of support. Accordingly, in the committee’s later-drafted General Comment No. 19 on the right to
social security in 2007, sanitation was distinctly named as a right alongside food, clothing,
housing, and water.87 Further evincing the central influence individual non-state actors on an
expert body can have in engineering tangible change to human rights law, the rapporteur for this
Draft was also Eibe Riedel, this time together with Virginia Bras Gomes.88 States at this time

80S. Tully, ‘A Human Right to Access Water? A Critique of General Comment No. 15’, (2005) 23 Netherlands Quarterly of
Human Rights 35, at 37.

81Views of the United States of America on Human Rights and Access to Water, submitted to the Office of the United
Nations High Commissioner for Human Rights, June 2007, available at www2.ohchr.org/english/issues/water/contributions/
UnitedStatesofAmerica.pdf.

82See Tully, supra note 80; M. Langford, ‘Ambition That Overleaps Itself? A Response to Stephan Tully’s Critique of the
General Comment on the Right to Water’, (2006) 24 Netherlands Quarterly of Human Rights 433.

83M. Langford, J. Bartram and V. Roaf, ‘The Human Right to Sanitation’, in Langford and Russell supra note 35, at 356.
84Malcolm Langford, Jamie Bartram and Virginia Roaf had all been involved in the drafting process of GC No. 15 and wrote

that their arguments to include sanitation as a right in the general comment were ‘declined’ by the CESCR. The authors add
that ‘[i]t is difficult to speculate as to reasons why - they were not made public. Although, some Committee members have
indicated that they did not believe there was sufficient international support in international law’ (see Langford, Bartram and
Roaf, supra note 83, at 356).

85See Riedel, supra note 62.
86See Baer: Stemming the tide, supra note 33.
87CESCR, General Comment No. 19, UN Doc. E/C.12/GC/19 (2008), Paras. 18, 59(a).
88Eibe Riedel closely pursued his role as treaty body member with that as an academic and published an edited volume on

the making of this general comment afterwards (E. Riedel, Social Security as a Human Right: Drafting a General Comment on
Article 9 ICESCR - Some Challenges (2006)) as well as on the right to water (see Riedel, supra note 62).
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turned from the majority being bystanders to the majority acting as catalysts for the legal change
process. With the establishment of the mandate for an Independent Expert on the Issue of Human
Rights Obligations Related to Access to Safe Drinking Water and Sanitation by states in the
Human Rights Council in 2008, the legal development of a human right to water and sanitation
was redirected from the expert path of the Special Procedures mandate holder Catarina de
Albuquerque, to the intergovernmental level in the Human Rights Council. Her 2009 report to the
Council highlighted the global development towards a right to sanitation.

In 2010, the GA adopted Resolution 64/292 with the title ‘The human right to water and
sanitation’, referring to General Comment No. 15 as its basis. No state voted against the
resolution. A human right to water was herewith recognized by 122 governments and affirmed the
treaty body’s authority in the development of the norm. The omission of a right to sanitation in
the General Comment mobilized the right’s supporters among governments, specialized agencies
and civil society, leading to this Resolution, which codified sanitation as a human right as essential
for the full enjoyment of life and all human rights. On the supportive side, the Draft Resolution
A/64/L.63/Rev.1 was presented by Bolivia.89 In its statement, the Permanent Representative Pablo
Solón Romero rejected ‘[s]afe drinking water and sanitation’ as ‘elements or components of other
rights’ and confirmed ‘the right to safe drinking water and sanitation’ as ‘independent rights’.90

The relatively high number of abstentions91 was justified along various lines of arguments:
As mentioned, the US denied that a right to water and sanitation in an international legal sense
existed at all. Canada likewise pointed to the absence of an international agreement to justify its
abstention, with the United Kingdom even more emphatic in their dissent, reiterating that water
was neither an independent human right nor customary law. But although these states questioned
the legality of the right(s), they did not actively block its formalization by voting against the
Resolution. Even Ethiopia, which justified their abstention with reference to the Resolution as a
‘violation of state sovereignty’, did not make use of the vote rejecting the Resolution.

A second reason basing states’ abstention from voting for (or against) the GA Resolution
stemmed from the parallel efforts by the Human Rights Council in Geneva to draft a resolution on
a right to water and sanitation. Beyond those mentioned above, the majority of states abstaining –
among them Turkey, New Zealand, Australia, Botswana, Japan, and the Netherlands – justified
their non-vote with the feeling that ‘it was premature for the General Assembly to take a vote’92

before the Human Rights Council. The ‘unnecessary political implications’ of the General
Assembly ‘ad hoc declaration’ were further highlighted by the Netherlands.

In any case, the trend towards formalized change in international law continued and in
September 2010, the Human Rights Council consensually adopted Resolution 15/9 affirming the
decision of the GA to acknowledge a human right to water and to sanitation – not as independent
rights but ones that ‘derived from the right to an adequate standard of living and inextricably
related to the right to the highest attainable standard of physical and mental health, as well as the
right to life and human dignity’. The Council further reflected this change also by a denomination
of the mandate of Catarina De Albuquerque from Independent Expert on the Issue of Human

89Sponsors of the Draft Res. were Antigua and Barbuda, Bahrain, Bangladesh, Benin, Bolivia (Plurinational State of),
Burundi, Central African Republic, Congo, Cuba, Dominica, Dominican Republic, Ecuador, El Salvador, Fiji, Georgia, Haiti,
Madagascar, Mauritius, Nicaragua, Nigeria, Paraguay, Saint Lucia, Saint Vincent and the Grenadines, Samoa, Saudi Arabia,
Serbia, Seychelles, Solomon Islands, Sri Lanka, Tuvalu, Uruguay, Vanuatu, Venezuela (Bolivarian Republic of), and Yemen.

90Intervention of the Permanent Representative of the Plurinational State of Bolivia on The Human Right to Water and
Sanitation (2010), available at pwccc.wordpress.com/2010/07/28/speech-the-human-right-to-water-and-sanitation/.

91Armenia, Australia, Austria, Bosnia and Herzegovina, Botswana, Bulgaria, Canada, Croatia, Cyprus, Czech Republic,
Denmark, Estonia, Ethiopia, Greece, Guyana, Iceland, Ireland, Israel, Japan, Kazakhstan, Kenya, Latvia, Lesotho, Lithuania,
Luxembourg, Malta, Netherlands, New Zealand, Poland, Republic of Korea, Republic of Moldova, Romania, Slovakia, Sweden,
Trinidad and Tobago, Turkey, Ukraine, United Kingdom, United Republic of Tanzania, United States, Zambia (information
available at https://press.un.org/en/2010/ga10967.doc.htm).

92See Langford, Bartram and Roaf, supra note 82, at 357.
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Rights Obligations Related to Access to Safe Drinking Water and Sanitation to a Special
Rapporteur on the Human Right to Safe Drinking Water and Sanitation in 2011.

Casting the narrative back, we thus see that through the adoption of General Comment No. 15,
CESCR – which itself adopted a statement in 2010 acknowledging the right to sanitation93 –
became the key framework for the recognition of a right to water and sanitation in human rights
law. Other treaty bodies subsequently adopted general comments referring to the human right to
water, with new treaties adopted after General Comment No. 15 likewise including the human
right to water in their text, see, e.g., CRPD’s Article 28. The work of the UN in global development
came to promote ‘water and sanitation’ as a target in theMillennium Development Goals to a goal
of the Sustainable Development Goals. And to recall the comment’s earlier-mentioned impact on
domestic law and policies: more than 50 countries now accept the right to water in their domestic
laws and courts continue to give explicit reference to General Comment No. 15 in rendering
decisions.94 On the civil society front, the re-framing of water as a basic human need and a right
gave leverage to NGO initiatives pressuring local and national governments to adopt policies
which provide sufficient, safe, acceptable, physically accessible and affordable water for personal
and domestic use.95 Relatedly, the General Comment facilitated the water-related work of human
rights, environment, and development NGOs, and many stakeholders have emphasized its
importance for the development of monitoring mechanisms.96

5. Discussion: Human rights change as a consequence of states-as-bystanders
As the above sections trace, the human right to water evolved from a complete absence in human
rights law to being recognized today as the independent human rights to water and sanitation.
States did not formally recognize the right to water and sanitation in human rights law for decades.
Their establishing of expert bodies through the treaties of the UN human rights system opened the
door for alternative authorities to become agents of human rights change, relegating states to a
bystander role in its process. Water as a human right emerged on the agenda because of the efforts
of a variety of civil society actors and issue professionals – in human rights, international
development, environment and humanitarian affairs – who beyond serving as tireless advocates
for the recognition of the right under human rights law, brought global perspective and expertise
to the issue area. Through their advocacy, they transformed water quality and scarcity problems
into a problem-solving norm – water as a human right.

These facilitating efforts, aimed to codify access to water by way of the CESCR, highlights the
way in which water’s path of change routed centrally through treaty interpretation by the expert
bodies, rather than states. Treaty bodies, albeit originally established as an agent for monitoring
treaties, have rapidly acquired the prescriptive agency to develop human rights through their
treaty interpretations.97 As such, they have established themselves as alternative authorities to the

93CESCR, Statement on the Right to Sanitation, UN Doc. E/C.12/2010/1 (2011), para. 7.
94For an overview see the WaterLex Database, available at humanright2water.org/country-legal-mapping/.
95UN-Water Decade Programme on Advocacy and Communication and Water Supply and Sanitation Collaborative

Council. Media briefing, available at www.un.org/waterforlifedecade/pdf/human_right_to_water_and_sanitation_media_
brief.pdf.

96See, for example, the outcome of the consultation with civil society actors was the manual COHRE, AAAS, SDC and UN-
HABITAT: Right to Water Programme Centre on Housing Rights and Evictions, Manual on the Right to Water. A Tool to
Assist Policy Makers and Practitioners Develop Strategies for Implementing the Human Right toWater and Sanitation (2008),
available at https://unhabitat.org/sites/default/files/download-manager-files/Manual%20on%20the%20right%20to%20water
%20and%20sanitation.pdf.

97M. Lesch and N. Reiners, ‘Informal human rights law-making: How treaty bodies use ‘General Comments’ to develop
international law’, (2023) 12 Global Constitutionalism 378. M. Hofferberth et al., ‘Forum: The Why and How of Global
Governors: Relational Agency in World Politics’, (2022) 24 International Studies Review 1, at 17–20.
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state for actors seeking change, even in cases of state opposition. Indeed, what makes the change
process of the rights to water and sanitation even more remarkable is that it was realized
notwithstanding strong resistance from powerful stakeholders like the US98 and private
companies against obligations for the privatization of water provision. This success, however, culls
from state bystanding – never did these actors articulate their opposition directly to the CESCR,
instead remaining at the margins throughout the drafting process. As a consequence of their
inactions and unresolved discursive space on normative meaning, other actors joined forces and
evaluated options for action – which then pressured states to take back a more central role in
lawmaking.99

This state-as-bystanders effect describes on the one side the phenomenon that advocates for
human rights change shift their efforts for legal change processes away from the multilateral path
to the expert body path. With states not actively blocking or driving such processes and norm,
advocates determined to see this change, they turn to alternative authorities. In human rights law,
these are state-empowered expert bodies monitoring treaties. As a consequence of coalition-
building of treaty body members, civil society actors and transnational professionals, change is
codified in treaty interpretations. Generally non-binding, these interpretations quickly become
advocated for and implemented in local contexts by the members of the coalition and their wider
networks.

6. Conclusion
The legal change process of the human rights to water and sanitation illustrated the possibility of
change to human rights law when states are bystanders within a legal system they themselves
created. While states vary in their individual approach to blocking or driving change processes in
international law, and with different motivations and interests, non-action at the intergovern-
mental level does not prevent change agents from seeking alternative paths. The omission of water
in the UDHR and the two Covenants did not lead to state action for change in the norm’s legal
status in the field of human rights. Without states actively driving or blocking change processes
but opening up a discursive space in environmental law, other change agents turn to alternative
human rights authorities to see change formalized. While the multilateral path facilitated the
mobilization structures of NGOs, it was the expert path that provided a turning point for change
via the instrument of treaty interpretation. A coalition between treaty body members, civil society
actors and individual experts on water issues filled the changemaking void left by states, who took
a bystanding vantage to the process. Accordingly, states were relegated to the sidelines as General
Comment No. 15 saw rapid and impressive development, a change process whose momentum lost
no steam even as some states expressed objections on the CESCR overstepping its mandate and
arguments about the legal foundations of such a right to water, hereby attempting to act as
spoilers. Yet, most states came to recognize the right to water and sanitation as essential for the
realization of universal human rights protection. Only a couple of years after the adoption of
General Comment No. 15 did states return to the process of legal change as participants – albeit
not in the central role they started with – by formalizing their recognition of rights to water and
sanitation in a GA resolution.

This empirical tracing lends support to the argument that once states choose, or are relegated to
the margins of legal change, with the role of driver taken up by other authorities, they can still
come back as a catalyst for the process on the whole but are precluded re-assumption of a central
role as the process’s driver or blocker in those processes where the coalition of actors for legal

98The US, despite long-time resistance (see Roberts, supra note 37), recently started framing water as a human right in its
domestic policies (S. Kozikis and I. T. Winkler, ‘The Paradox of Framing Water as a Human Right in the United States:
An Analysis of Power and Resistance’, (2020) 19 Journal of Human Rights 464).

99G. Mantilla, Lawmaking under Pressure: International Humanitarian Law and Internal Armed Conflict (2020).
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change has formed and developed to an intimate degree. Once a bystander to legal development by
other authorities, states cannot reverse the progress made from a central spot but may take an
intermediate role. To stay within the terminology of the present framework for legal human rights
change: if states do not actively drive or block legal change after the absence phase, alternative
institutions gain interpretative authority over the direction of change. Together with legal, political
and societal actors, they can gradually bring in a norm to international human rights law as a
condition for other rights and expand it to a dependent right status. Ultimately, states finalize
the change process to recognizing a norm as independent right, e.g., by adopting resolutions.
This observation also emphasizes what an assessment of formal law-making mandates necessarily
overlooks: that institutions making and shaping international law, like treaty bodies, do not act
themselves but rather bear the individual actions of their constituent members, who ultimately are
the ones making interpretations and decisions on international law.100

States are certainly the founders and primary addressees of the treaty regime, but they have
delegated the monitoring and interpretation of the standards to independent expert committees,
who are expected to act as international intermediaries.101 As seen with the treaty bodies, these
intermediaries do not always act in the spirit of their principals, with some exceeding their
mandates with progressive general comments, as the above analysis shows. Particularly the role
that civil society actors (can) play through transnational coalitions with the expert body,102 change
‘the bilateral and formal nature of the interstate monitoring regime in significant ways’.103

Nevertheless, states hold the power to end the practice of the treaty bodies, as well as numerous
ways to shape its bounds. This article shows what spaces open up when states leave the central
role as driver or blocker of legal change, but it is not an example for ‘lawmaking without
governments’.104 For one, they can elect the members of the expert committees at their discretion,
and thereby can choose candidates more or less strict in a treaty’s application or those with more
or less expertise in a given legal field. For another, they can exercise their particularly powerful
thumb on budgetary support in contexts where the authority and decisions of a committee exceeds
their tolerance.

While the illustration of the argument in this article focused on a single case of legal norm
change, it can be transferred to other cases. Many challenges for human rights have recently been
addressed through soft law rather than formal state-led initiatives like treaty-making, in particular
through outputs of the treaty bodies.105 In human rights, the multitude of actors – rather than
fixed institutions – further manifests in the fact that decisions by treaty bodies are implemented to
a great extent by other (non-)state actors.106 Unambiguous obligations of socioeconomic rights to
fight increasing global inequality are thus even more important for their future protection.107

While this might be argued to present area-specific ‘human rights experimentalism’,108 the
observation that state-empowered entities step in as authorities for legal change can be extended to
such entities in other fields.109

100H. Birkenkötter, ‘International Law as a Common Language across Spheres of Authority?’, (2020) 9 Global
Constitutionalism 318; R. Higgins, Problems and Process: International Law and How We Use It (1995).

101See Pegram, supra note 20.
102See Reiners, supra note 30.
103G. de Búrca, ‘Human Rights Experimentalism’, (2017) 111 American Journal of International Law 277, at 310.
104See Reiners, supra note 30, at 116.
105See Reiners, ibid.; Lesch and Reiners, supra note 97; Davidson, supra note 29.
106G. de Búrca, Reframing Human Rights in a Turbulent Era (2021); S. E. Merry, Human Rights and Gender Violence:

Translating International Law into Local Justice (2009).
107K. G. Young, The Future of Economic and Social Rights (2019).
108See de Búrca, supra note 103.
109See Sivakumaran, supra note 28; A. Roberts and S. Sivakumaran, ‘Lawmaking by Nonstate Actors: Engaging Armed

Groups in the Creation of International Humanitarian Law’, (2012) 37 Yale Journal of International Law 107.
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The observations in human rights reflect a wider phenomenon in international law:
While fewer multilateral treaties are concluded in international law, said to be symbolizing a
‘treaty fatigue’110 among states, normative change increasingly happens through interpretation.
International Relations scholarship has shown how states strategically use interpretive tactics to
influence how other states interpret legal obligations.111 In particular, the literature on
international courts has explained how judges and communities of legal practice are able to
develop and change legal norms through interpretation.112 In light of this discourse, future
International Relations and International Law scholarship has to take the varying roles of states for
legal change processes seriously. More attention needs to be devoted on how the developments
presented in this article impact the values and structure of international law113 and specifically,
whether human rights law transforms from an international to a transnational legal structure,
leaving states as bystanders to its future development.

Annex

A. Discussion of access to water in discussion of state reports by CESCR members
prior to GC15
As indicator for poverty/ economic crisis

– Jamaica, 21 November 2001, E/C.12/2001/SR.73 (GRISSA)
– Solomon Islands, 19 November 1999, E/C.12/1999/SR.37 (SCHMÜRMANN-ZEGGEL, Amnesty International)

As indicator for discrimination (women/ national groups/ rural areas)

– Algeria, 15 November 2001, E/C.12/2001/SR.66 (BARAHONA-RIERA)
– Nepal, 22 August 2001, E/C.12/2001/SR.45 (MARTYNOV)
– Finland, 15 November 2000, E/C.12/2000/SR.61 (RIEDEL)
– Cameroon, 23 November 1999, E/C.12/1999/SR.41/Add.1 (PILLAY)
– Mexico, 25 November 1999, E/C.12/1999/SR.45 (CEASU)
– Israel, 18 November 1998, E/C.12/1998/SR.33 (BONOAN-DANDAN, AHMED)
– Israel, 17 August 2001, E/C.12/2001/SR.39: (AHMED, MALINVERNI)

Insufficient access to safe drinking water

– Congo, 05 May 2000, E/C.12/2000/SR.16 (THAPALIA)
– Egypt, 03 May 2000, E/C.12/2001/SR.13 (TEXIER, THAPALIA)
– Dominican Republic, 19 November 1997, E/C.12/1997/SR.31 (SADI, GRISSA)
– Iraq, 21 November 1997, E/C.12/1997/SR.35 (THAPALIA)
– Azerbaijan, 26 November 1997, E/C.12/1997/SR.40 (PILLAY, SADI, GRISSA)
– Syrian Arab Republic, 15 August 2001, E/C.12/2001/SR.35 (PILLAY, SADI)

110J. Pauwelyn, R. A. Wessel and J. Wouters, ‘When Structures Become Shackles: Stagnation and Dynamics in International
Lawmaking’, (2014) 25 European Journal of International Law 733.

111T. L. Putnam, ‘Mingling and Strategic Augmentation of International Legal Obligations’, (2020) 74 International
Organization 31.

112N. Stappert, ‘Practice Theory and Change in International Law: Theorizing the Development of Legal Meaning through
the Interpretive Practices of International Criminal Courts’, (2019) 12 International Theory 33; A. von Bogdandy and
I. Venzke, In Whose Name?: A Public Law Theory of International Adjudication (2014).

113H. Krieger, G. Nolte and A. Zimmermann, The International Rule of Law: Rise or Decline? (2019); Krieger and Liese:
Tracing value change in the international legal order, supra note 12.
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As indicator for adequate standard of living

– Tunisia, 06 May 1999, E/C.12/1999/SR.20 (RIEDEL)
– Argentina, 18 November 1999, E/C.12/1999/SR.35 (TEXIER)
– Israel, 18 November 1998, E/C.12/1998/SR.33: (WIMER ZAMBRANO)
– Uruguay, 28 November 1997, E/C.12/1997/SR.44 (SADI, AHMED)
– Paraguay, 30 April 1996, E/C.12/1996/SR.2 (TEXIER)
– Portugal (Macau), 21 November 1996, E/C.12/1996/SR.33 (ADEKUOYE)
– Egypt, 03 May 2000, E/C.12/2001/SR.13 (SADI)

As indicator for health

– Solomon Islands, 30 April 1999, E/C.12/1999/SR.9 (RIEDEL)
– El Salvador, 10 May 1996, E/C.12/1996/SR.18 (AHMED)
– Bolivia, 03 May 2001, E/C.12/2001/SR.17 (RIEDEL)
– Egypt, 03 May 2000, E/C.12/2001/SR.13 (SADI)
– Cyprus, 19 November 1998, E/C.12/1998/SR.36 (RIEDEL)

As indicator for right to food

– Morocco, 22 November 2000, E/C.12/2000/SR.71 (RIEDEL, THAPALIA)
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