
universalisable general interest. The author explores how the vernacular and
adjudicative processes of human rights protection provide a potent and often
problematic framing of environmental issues.
An exploration of the ‘other side’ of the human rights and environment

connection, usually described as harmonious and synergetic, has long been
needed, and Petersmann has succeeded in providing it in this book. One
might suggest that slightly more diverse examples might have been
employed, since she has chosen those that ‘push’ the reasoning of judges to
their argumentative ‘limits’ in terms of environmental protection, in defiance
of the protection of the rights of certain minorities. On this point, the author,
in her criticism of a ‘universalist’ vision defended by judges, perhaps forgets
that environmental protection jurisprudence is also a difficult path.
Of major interest to all those working in human rights or environmental

protection, this work argues its thesis clearly, regardless of whether or not the
reader subscribes to her overall vision. Petersmann’s elegant style and insightful
analysis make this a fine work, full of interesting and profound reflections on the
evolution of environmental law as applied by regional human rights courts, the
real-life relationship between these two issues, and, finally, a future perspective
on the link between the protection of nature and human rights.

MARTA TORRE-SCHAUB*

Regulating Free Speech in a Digital Age: Hate, Harm and the Limits of
Censorship by DAVID BROMELL [Springer International Publishing, Cham,
2022, 229pp, ISBN: 978-3-030-95549-6, £64.99 (h/bk)]

In Regulating Free Speech in a Digital Age, David Bromell successfully
combines both practical approaches and the application of international
human rights law to trace the complexity of ‘hate speech’ regulations and
reveals their implications for well-balanced policymaking. As an advocate of
an open society where value-conflicts and even offending expressions are
recognised as constituting elements of pluralistic democracy, Bromell sheds
critical light on the concept of ‘hate speech’, which he deems ‘imprecise and
misleading’ as it encompasses extremist and hateful, yet lawful speech (151).
His arguments are presented over ten chapters, divided into Part I (Regulating

Harmful Digital Communication) and Part II (Hate, Harm and the Limits of
Censorship). Part I provides a detailed explanation of the nature of digital
platforms and their impact on democratic opinion formation. The principle of
attention economy and the lack of transparency of algorithms damage
democratic discourse by amplifying information that aligns with our existing
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beliefs (Chapter 3). Through an examination of the contentmoderation policies of
Facebook and Twitter (now renamed ‘X’), Bromell emphasises the limits of self-
regulation focused on the removal of content and de-platforming, turning readers’
attention to the necessity of protecting ‘borderline, but legal extremist material’
(63). Drawing on several examples including the de-platforming of former
President Trump by Twitter in January 2021, Bromell sharply criticises the lack
of democratic legitimacy of private digital platforms and their oversight boards in
outlining the scope of allowed speech (Chapter 4). He argues for the necessity of a
multi-stakeholder approach where governmental regulation, common industry
standards and monitoring by civil society each play a key role.
Part II addresses the concrete challenges of policymaking in reaching a

balance between the need to mitigate the actual harm caused by problematic
digital communication and the need to guarantee the fundamental right to
freedom of expression according to standards of international human rights
law. Chapter 5 is a comparative legal analysis of ‘hate speech’ regulations in
selected jurisdictions and an evaluation of existing approaches. In noting how
the French Constitutional Court struck down several provisions that resembled
provisions of Germany’s Network Enforcement Act, Bromell implies that legal
obligations on digital platforms to remove flagged content are always
accompanied by dangers of private platforms abusing their power. Against
this background, Bromell calls for scrupulous distinctions to be drawn when
considering penalising harmful speech (Chapter 6). One possible approach is
the Rabat Plan of Action adopted by the Office of the High Commissioner for
Human Rights, which proposes a six-part threshold test (composed of the
following six criteria: context, speaker, intent, content and form, extent of the
speech act, and likelihood of harm) for defining expressions as criminal
offences. Drawing on the principle of proportionality as a key international
human rights standard, Bromell firmly concludes that ‘only incitement to
discrimination, hostility or violence that meets all six criteria in the Rabat
Plan of Action should be criminalised’ (142).
Indeed, a crucial challenge for human rights law in ‘hate speech’ regulation is

the dilemma caused by the over-inclusion of protected characteristics. Bromell
reasons that if ‘hate speech’ bans were to include all characteristics that deserve
some kind of protection, it would not only involve ‘draconian limitations on
fundamental rights of speech’ but also lead to enforcement based on
subjective standards of complainants and authorities (173).
Despite the persuasiveness of the argumentation, it must be pointed out that it

does give rise to uncertainty. Bromell’s central argument is that it is public
communication which incites discrimination, active hostility or violence that
must be prohibited, not the manifestation of hatred and animosity. The
criminal sanction for speech offences, according to this view, may only be
justified when the speech act imminently causes harm such as incitement of
active hostility and discrimination. Although this approach is based on the
clear distinction between harmful effects and hatred as emotion or
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motivation, the problems that arise in determining the degree to which a speech
act can be deemed as causing incitement as well as the practical issue of
weighing the likelihood of risk remain unclear. It would have been helpful,
for example, to illustrate how the six-part threshold test could be applied in
some actual cases. Similarly, there is an inconsistency regarding Bromell’s
distinction between public and private communication in defining harmful
speech. In his view, communication is harmful when it is ‘intended or likely
to become open to witness’ (183). At the same time, he states that digital
platforms significantly blur the boundaries between private and public (36–
7). It is thus difficult to imagine how this—at least seemingly paradoxical—
distinction could be implemented in policymaking.
This book is a valuable contribution for policymakers and legal experts

dealing with speech regulation. Bromell’s clear message, that the role of
governments in countering the harmful consequences of problematic speech
extends beyond the mere implementation of coercive measures, should be
taken seriously. If not all instances of ‘hate speech’ should be prohibited,
there is indeed a compelling need to focus on the communicative capacity of
governments in promoting counter-speech and de-radicalisation efforts.

JOSEPHINA LEE*

Atrocity Crimes and International Law: Responsibility to Protect, Intercession,
and Non-Forceful Responses by STACEY HENDERSON [Routledge, London, 2022,
182pp, ISBN: 978-1032116457, £120.00 (h/bk)]

In the seventeenth century, the Treaties of Westphalia equated sovereignty with
supreme control and absolute authority, giving rise to the principle of non-
intervention. However, this traditional legal view has been challenged by
humanitarian crises, particularly during and after World War II. The early
years of the twenty-first century saw the emergence of the concept of the
‘responsibility to protect’ (R2P) as a means for safeguarding human beings.1

However, this concept has been controversial since its inception. Some
scholars have expressed their doubts concerning the R2P, finding it to be an
empty shell, which cannot be made ‘principled’; is difficult to ‘standardise’
and even harder to ‘regularise’; and simply cannot be made to work in practice.2

Stacey Henderson responds to this critique in Atrocity Crimes and
International Law. She argues that the R2P is more than just empty rhetoric,
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1 C O’Meara, ‘Should International Law Recognize A Right of Humanitarian Intervention?’
(2017) 66(2) ICLQ 441.

2 C Xu, ‘“Responsibility to Protect”: The Institutionalization Process was Aborted’ (2018) 36(6)
Science of Law 179.

Book Reviews 279

doi:10.1017/S0020589323000246

https://doi.org/10.1017/S0020589323000520 Published online by Cambridge University Press

https://orcid.org/0009-0004-9063-3350
mailto:josephina.lee@uni-muenster.de
https://doi.org/10.1017/S0020589323000520

