Education

Healey JM, Teaching Medical Law, 11,
CONNECTICUT MEDICINE 46(6): 357
(June 1982) {10-639].

Kapp MB, A New Way of Teaching
Medical Students about the Law: Wright
State Combines Law, Ethics, AMERICAN
COLLEGE OF PHYSICIANS OBSERVER
2(4):11,25 (May 1982) {10-615].

Emergency Medical Services

Boyd DR, The Conceptual Development
of EMS Systems in the United States,
Part 11, EMERGENCY MEDICAL SERVICES
11(2): 26-35 (March/ April 1982)
{10-619].

Summer CR, Open Forum: The Trauma
Drama, EMERGENCY MEDICAL SERV.
ICES 11(2): 6-7,49-54 (March/ April
1982) {10-620].

Environmental Health Law

Banks JT, Dubrowski F, Clean Water:
Act 11I, AMICUS JOURNAL 3(4): 25-40
(Spring 1982) [10-515].

Sikora V, Law for Environmentalists,
JOURNAL OF ENVIRONMENTAL HEALTH
44(6): 316-18 (June 1982) {10-637}.

Indoor Airborne Asbestos Pollution: From
the Ceiling and the Floor, SCIENCE
216(4553): 1410-13 (June 25, 1982)
[10-550].

AIR POLLUTION: FEDERAL LAWS AND
ANaLysis. By David P. Currie (Callag-
han and Co., 3201 Old Glenview Rd.,
Wilmette, 1L 60091) (1981) 921 pp.,
$75.00.

ENVIRONMENTAL PoLicy Laws: CAsEs,

READINGs, AND TEXT. By Thomas ).
Schoenbaum (Foundation Press, Inc.,
170 Old Country Rd., Mineola, NY
11501) (1982) 1143 pp., $26.00.

Love CANAL: SCIENCE, POLITICS, AND
PEOPLE. By Adeline Gordon Levine
(Lexington Books, D.C. Heath and
Co., 125 Spring St., Lexington, MA
02173) (1982) 278 pp., $24.95.

Genetics & the Law

Note, The Constitutionality of Manda-
tory Genetic Screening Statutes, CASE
WESTERN RESERVE LAwW REVIEW
31(4): 897-948 (Summer 1981).

Selected Highlights of Recently Enacted
State Legislation— Hereditary Diseases,
STATE HEALTH LEGISLATION REPORT
10(2): 26-27 (May 1982) {10-5371.
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AMERICAN JOURNAL OF LAW & MEDICINE
4(2):111 (Summer 1978); Relman, A.S., The
Saikewicz Decision: A Medical Vieuwpoint, AMER-
ICAN JOURNAL OF LAW & MEDICINE 4(3):234
(Fall 1978); Baron, C.H., Medica! Paternalism
and the Rule of Lau:: A Reply to Dr. Relman,
AMERICAN JOURNAL OF LAW & MEDICINE
4(4):337 (Winter 1979); Annas, G.J., Reconciling
Quinlan and Saikewicz: Decision Making for the
Terminally Il Incompetent, AMERICAN JOURNAL
OF LAw & MEDICINE 4(4):367 (Winter 1979);
Buchanan, A., Medical Paternalism or Legal im-
perialism: Not the Only Alternatives for Handling
Saikewicz-type Cases, AMERICAN JOURNAL OF
LAW & MEDICINE 5(2):97 (Summer 1980).

3. Superintendent of Belchertown State
School v. Saikewicz, 370 N.E.2d 417, 435 (Mass.
1977).

4. Brang, J., McNulty, S., The Ethical Di-
lemma of Treatment of a Severely Defective New-
born: A Case Study, HUMAN RIGHTS (forthcom-
ing 1982).

5. Saikewicz, supra note 3, at 435.

6. 420N.E.2d 64 (N.Y. 1981).

Mr. Rothenberg responds:

[ appreciate Professor Brant’s thoughtful
comments about my recent editorial. Al
though ! found a few of his remarks to be
excessively defensive, I will limit my reply
to three points.

First, contrary to Professor Brant's as-
sertion in his letter, I never said that “only
a few diehards (particularly in Massachu-
setts) favor judicial involvement.”” My
words were: “'a few diehards . . . particu-
larly in Massachusetts, who believe that
wisdom cannot be found in any setting
other than a probate courtroom.” Profes-
sor Brant's letter is unclear as to whether

he personally subscribes to the philosophy
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1 was describing, but I suspect that he doth
protest too much.

Second, if Professor Brant believes that
probate judges must make all medical
treatment decisions for incompetent pa-
tients (or simply those involving the with-
holding or withdrawal of treatment), 1
would suggest that he and others begin de-
veloping programs 1o educate probate
judges in Massachusetts and elsewhere on
the legal, medical, and ethical aspects they
must understand to adequately decide
these cases. Once the educational func-
tion is completed, we will then face the
problem of making such judges available
24 hours a day to decide emergency mar-
ters, but | assume that the citizens of Mas-
sachusetts and other states will under-
stand this need and be happy to fund it
with their tax dollars.

Finally, I think no worse example of
seemingly benevolent court intervention
can be cited than the Storar decision of
the New York Court of Appeals. As Lee
Dunn made so clear in his companion ar-
ticle in the June issue, the court in its ma-
jority opinion made statements about the
patient’s medical status that were totally
unsupported by the record and ignored
much of the expert medical testimony
given at trial. Furthermore, the hospital
had no legal standing to challenge the de-
cisions of Mr. Storar’s mother-guardian.

[ concur with Lee Dunn that the court
seems to have been unwilling to approve
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the withholding of blood transfusions
“and, therefore, ruled against the mani-
fest weight of the evidence.” If this is an
example of what Professor Brant calls
"'great wisdom in the marbled chambers,”

God help us all.

More on the Role
of Judges

Dear Editors:

The articles by Mr. Rothenberg, Mr.
Dunn, and Father Paris in the June
1982 issue make several good points in
advancing the societal dialogue con-
cerning the withholding of treatment
from incompetent individuals. 1 agree
with Mr. Rothenberg’s goal of mini-
mizing judicial involvement in such
cases and with the desire of Father
Paris for a societal re-analysis and re-
invigoration of religious traditions.

I do not believe, however, that the
judiciary should be excluded from this
area. [t seems to me that, in some situ-
ations, the courts are clearly the insti-
tution best situated to make such deci-
sions. Society has traditionally
entrusted decisions of this magnitude
to courts — not because judges are
wiser than the rest of us, but because
the judicial system has been developed
precisely for the purpose of rendering
objective decisions, in situations
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Guardianship

Rogers PR, The Exercise of Equity Juris-
diction in Guardianship Proceedings, Part
I, GUARDIANSHIP NEWS 2(5): 33 (May
1982) [10-649].

Handicapped Persons & the Law
Appelbaum PS, Do the Mentally Dis-
abled Have the Right to Be Physicians?
HospitaL& CoMMUNITY PSYCHIATRY
33(5): 351-52 (May 1982) {10-606].

Jankowski T, Enforcement Alternatives
in the Allocation of Financial Responsi-
bility for the Support of the Handicapped
Child, PROBATE LAw JOURNAL4(2):
2-10 (Summer 1982) {10-570].

Health Care Delivery
COMMUNITIES, HOSPITALS, AND
HEeALTH CARE: THE ROLE OF NEW
York City HOSPITALS IN SERVING

THEIR NEIGHBORHOODS AND THE NA.-
TION. (United Hospital Fund, 3 E.
54th St., New York, NY 10022) (1982)
328 pp., $20.00.

Health Care Financing

Becker BJ, Divestment and Eligibility for
Medical Assistance, WISCONSIN BAR
BULLETIN 55(3}: 9-10 (March 1982)
{10-5091.

Pfizenmayer RF, Antitrust Law and
Collective Physician Negotiations with
Third Parties: The Relative Value Guide
Object Lesson, JOURNALOF HEALTH
Pourrics, PoLicy aNp Law 7(1):
128-62 (Spring 1982) {10-655].

Shapiro DI, Cost Containment in the
Health Care Field and the Antitrust
Laws, AMERICAN JOURNALOF Law &
MEDICINE 7(4): 426-35 (Winter 1981)
[10-6611].

Medicaid Since Passage of the 1981
Omnibus Budget Reconciliation Act and
Implications for Hospitals, HEALTH Law
VieL 5(12): 1-7 (June 11, 1982)
[10-555}.

HCFA Issues NPRM on Medicare/ Med-
icaid Certification Process, HEALTH Law
ViGIL 5(13): supplement (June 25,
1982){10-548].

New Requirements for Medicare Reim-
bursement of Management Contract Fees,
HeaLTH NEws SUMMARY (Memel,
Jacobs, Pierno & Gersh, Los Angeles)
6(7): supplement (May 14, 1982)
[10-545}.

Health Care Planning

Brasfield JM, Health Planning Reform:
A Proposal for the Eighties, JOURNAL OF
HeaLTH Pouitics, PoLicy AND Law
6(4): 718-38 (Winter 1982) {10-629].

where important and possibly conflict-
ing interests are at stake.

lacknowledge that courts are some-
times inconsistent and frequently
wrong. What human institution is
not? Courts, however, already possess
the means for factoring into their deci-
sions the relevant wisdom of society,
through the testimony of expert wit-
nesses, as well as information about
the particular incompetent individual
and his or her personal situation. And,
the judiciary’s reliance on precedent,
combined with its appeals process and
reporter systems, gives it a tendency
towards consistency over time. ] do
not believe that the broadly-based
committee decisionmaking mecha-
nism which Father Paris appears to
support could do better or, in the long
run, even as well.

Father Paris refers to the case of Pow-
ellv. Columbia Presbyterian Hospital® to
illustrate the point that judges’ per-
sonal beliefs and value systems fre-
quently enter into their decision-
making. Certainly, this is a valid point
but, I think, a poor illustration. Father
Paris suggests that the Powell judge’s
ordering of a blood transfusion fora
Jehovah's Witness, against her wishes,
would, by the patient’s religious be-
liefs, condemn her to hell. Being nei-
ther a theologian or a Jehovah's Wit-
ness (at least in the formal sense), |

hesitate to question this. Butisn't vo-
lition still considered a requisite ele-
ment of sin? Without making any
judgment about the wisdom, ethics, or
legality of ordering a transfusion in
such a case, | suggest that there is merit
in the rationale offered by Judge Skelly
Weright after ordering a transfusion in
a similar case, Application of the Presi-
dent and Directors of Georgetoun Col-
lege.? At Georgetown Hospital, Judge
Skelly Wright asked the Jehovah's
Witness patient,

whether she would oppose the
blood transfusion if the court al-
lowed it. She indicated, as best |
could make out, that it would not
then be her responsibility.. . .
Thus, the effect of the order was
to preserve for Mrs. Jones the life
she wanted without the sacrifice
of her religious beliefs.?

It should be noted that the judge in the
Powell case was fully aware of the
Georgetown case. In fact, the Powell
judge states that he ‘read [ the George-
town opinion] and was convinced of
the proper course from a legal
standpoint.”™

Henry A. Beyer, ].D.

Interim Director

Center for Law & Health Sciences
Boston University School of Law
Boston, Massachusetts
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Non-Treatment of Defective
Infants: A Critical Note

Dear Editors:

In recent months several cases have
pushed the question of withholding
care from “‘defective” newborns to the
front pages of national concern. This
journal has recently published several
articles on this topic, all of which seem
to support some policy of selective
non-treatment for some newborns
whose lives could be saved but who
will nevertheless be severely handi-
capped. Since I regard any such policy
as impossible to justify, | would like to
respond briefly to the sorts of posi-
tions taken by those who want to
adopt such laws or policies. To this
end, I make three points that | believe
to be decisive in the case against selec-
tive non-treatment of some newborns.
Until these points are answered, any
policy of this sort fails minimal stan-
dards of acceptable law and policy.

1) Age. Why do most writers want
to stop at newborns? If the newborn is
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