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Abstract

In 2014, the European Union adopted the Seasonal Workers Directive to achieve a twofold aim: meeting
employers’ demand for flexible and cheap labour and enhancing protection for third-country national
(TCN) workers. Especially Article 23, the equal treatment provision, triggered a cautious optimism among
scholars and trade unions, which looked at the Directive as a source of increased protection for seasonal
workers. However, trade unions also pointed out the limited reach of the Directive, criticising its lack of
commitment and ambition. Over the years, and especially during the Covid pandemic, it became clear that
the Seasonal Workers Directive did not represent a game-changer for TCN seasonal workers, whose
increased protections remained true only on paper. This contribution draws on the case of Italy during
the pandemic to understand the reasons for the Directive’s limited impact. The article critically examines
the different political tensions underpinning the adoption of the Directive, to better understand why the
Directive is not applied in practice and how it impacts the labour market and migrants’ social conditions.
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1. Introduction

When the Covid-19 pandemic hit Italy and Europe, long-standing social problems came to the
surface, and among these was that of migrant farmworkers.' Because their work is necessary to
guarantee fruit and vegetable supply, they have been labelled ‘essential workers’: employees in the
health, transport, and food sectors that perform services vital for the rest of society and thus must
continue working despite the risk of infection. It was then impossible to ignore that many of those
essential workers are also generally placed at the bottom of the social ladder: people at the margins,
poorly paid, potentially more exposed to Covid-19 infections, and often coming from abroad.?

Indeed, in the last decades, European countries have increasingly relied on foreign workers to
perform labour in the agriculture sector. Especially countries such as Germany, the United
Kingdom, and Italy are increasingly dependent on hundreds of thousands of migrant seasonal
workers recruited during the harvesting season every year. And this is a growing trend in the

"The word migrant in this paper refers to people resident in a country of which they are not citizens, being them from the
EU or from a third country, regardless of their legal status (eg asylum seekers, long-term residents, etc). The term ‘EU migrant’
is used to refer to citizens of an EU Member State. Instead, when referring to citizens of a country that is not part of the EU, the
term ‘third-country national’ or ‘TCN migrant’ is used.

2V Bogoeski, ‘Continuities of Exploitation: Seasonal Migrant Farmworkers in German Agriculture during Covid-19’, forth-
coming in 49 (2022) Journal of Law and Society; D Kerwin and R Warren, ‘US Foreign-Born Workers in the Global Pandemic:
Essential and Marginalized” 8 (2020) Journal on Migration and Human Security 282.
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EU: national workers abandon the fields and get partially replaced by EU and third-country
national (TCN) workers.?

During the pandemic, the inflow of migrant workers was disrupted. This was mainly caused by
the closure of the EU external and internal borders, which suspended free movement and impeded
TCN workers to reach Europe, leading farmers to denounce the risk of seasonal labour shortages.*
In Italy and Germany, farmers raised the alarm that the absence of workers from abroad would
put agricultural production in danger.’ In the UK, King Charles III (then Prince) and the Secretary
of State for Environment, Food, and Rural Affairs launched the ‘Pick for Britain’ campaign, urging
British people to harvest fruits and vegetables to avoid the growing crops going to waste.®

At the same time, trade union organisations denounced the dangers that farmworkers were
facing during the pandemic.” Their precarious and exploitative working conditions often trans-
lated into more exposure to health risks: overcrowded housing and the impossibility to keep social
distance while working in the field increased farm workers’ chances of getting infected. The
European Trade Union Federation denounced the situation of undocumented seasonal migrants
in Italy, which ‘is particularly critical in this emergency period, with thousands of them living
segregated in deplorable housing, shantytowns (called “ghettos”) often without running water
and electricity and with poor sanitary conditions, in which they live for fear of being discovered
and [receiving] an expulsion decree’.?

This paper focuses on TCN migrant farmworkers in Italy and investigates the role of EU law,
and in particular the Seasonal Workers Directive, in this context. Over the last 20 years, Italy has seen a
huge increase in migrant farmworkers;’ according to official data, in 2020, 32.1 per cent of farm
employees were non-Italians; of these, 62.2 per cent were from a country which is not part of the
EU." But Italy is also notoriously famous for the exploitation of migrant workers in the agricultural
sector, which has been denounced by both national and international monitoring bodies.!! In this
difficult context, did the Seasonal Workers Directive help provide adequate protection and working
conditions to migrant farmworkers? Did it achieve its goal of facilitating farmers’ efforts to recruit
workers from abroad?

3Between 2011 and 2017, more than 1.3 million national farm workers left the EU agriculture sector, an outflow partially
offset by inflows of both intra-EU and extra-EU migrant workers. The two groups increased by 58500 (+36 per cent) and
83700 (431 per cent) respectively over the same period.” M-L Augere-Granier, “Migrant Seasonal Workers in the European
Agricultural Sector” PE 689.347 (2021) European Parliamentary Research Service Briefing at 3.

“E Guild, ‘Covid-19 Using Border Controls to Fight a Pandemic? Reflections from the European Union’ 2 (2020) Frontiers
in Human Dynamics <https://www.frontiersin.org/articles/10.3389/thumd.2020.606299> accessed 20 September 2022.

°L Alderman, M Eddy and A Tsang, ‘Migrant Farmworkers Whose Harvests Feed Europe Are Blocked at Borders’ (The New
York Times, 2020) <https://www.nytimes.com/2020/03/27/business/coronavirus-farm-labor-europe.html> accessed 18 July
2022; S Liberti, ‘L’epidemia lascia Iagricoltura italiana senza lavoratori’ (Internazionale, 20 March 2020) <https://www.
internazionale.it/notizie/stefano-liberti/2020/03/20/coronavirus-agricoltura-lavoratori> accessed 20 July 2022.

F Adkins, ‘The Fruitless Saga of the UK’s “Pick for Britain” Scheme’ (Aljazeera, 19 November 2020) <https://www.
aljazeera.com/features/2020/11/19/pick-for-britain-a-rather-fruitless> accessed 19 July 2022; M Bergen, ‘The Public’s
Reaction to Pick for Britain Campaign’ (Medium, 2020) <https://medium.com/@molly.bergen/the-publics-reaction-to-
pick-for-britain-campaign-3de5f060a856> accessed 19 July 2022.

’Z Rasnaca, ‘Essential but Unprotected: Highly Mobile Workers in the EU during the COVID-19 Pandemic’ (2020) ETUI
Research Paper - Policy Brief <https://www.etui.org/publications/essential-unprotected-highly-mobile-workers-eu-during-
covid-19-pandemic> accessed 20 September 2022.

8ETUC, ‘National Measures Targeting Seasonal Workers to Address Labour Shortages (Particularly in the Agricultural
Sector)’ Covid-19 Watch, Seasonal Workers (2020) <https://www.etuc.org/sites/default/files/publication/file/2020-06/
Covid-19%20Briefing%20Seasonal%20W orkers%20Final_updated%2012%20June%202020.pdf> accessed 20 September 2022.

9CREA, ‘L’'impiego Dei Lavoratori Stranieri Nell'agricoltura in Italia. Anni 2000-2020" 10 (2021); C Faleri, Il lavoro agricolo
(Giappichelli 2020) 35.

YIDOS, ‘Dossier Statistico Immigrazione 2020’ (2020) 271. In absolute number, among agricultural employees, foreigners
are 290,929 out of a total of 907,063. The top three nationality are Romanian (26.9 per cent), Indian (10.4 per cent) and
Albanian (9.9 per cent).

Report of the Special Rapporteur on contemporary forms of slavery, including its causes and consequences A/HRC/42/44/
Add.1 (2019).
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This article develops as follows: first, it gives an overview of the content of the Directive,
highlighting the different tensions at play during the negotiation process: while the
Commission wanted it to be an instrument to facilitate the import of temporary labour, the
EU and national parliaments raised concerns regarding the fair and equitable treatment of work-
ers. Section 3 then moves to the Italian context to assess the Directive’s actual impact on the com-
position of the workforce: it examines whether the Directive has increased employers’ capacity to
recruit cheap labour from abroad. Section 4 then analyses whether the Directive has facilitated
circular migration and enhanced workers’ social protection, drawing on data and reports on
Italy in the period preceding and during the pandemic. Finally, the paper draws some conclusions
on the EU Seasonal Workers Directive, arguing that it suffers from systemic deficiencies deriving
from it being constructed upon false or fragile premises. As the paper will show, the Directive was
almost irrelevant to regulate and protect the situation of seasonal migrant farmworkers during the
pandemic.

2. The EU seasonal workers directive

Labour migration is an uneasy terrain for the EU. Article 79 of the Treaty on the Functioning of
the European Union (TFEU) gives competence to the EU to legislate over migration from third
countries, but it also reserves the right of Member States to decide the number of migrant workers
to be admitted to their territories.!> As a result, over the years, the European Commission tried to
harmonise the conditions for entry and residence of selected categories of migrant workers, with-
out affecting the volumes of admissions. The regulated categories are high-skilled workers,* single
permit workers,'* intra-corporate transferees,'”> and seasonal workers.'®

The most relevant legal instrument to analyse the situation of farmworkers is the Seasonal
Workers Directive. Agriculture is considered one of the sectors of employment structurally char-
acterised by the seasonality of work: because the cycle of production depends upon and follows
closely the passing of the seasons, farmers’ demand for workers is expected to increase and
decrease according to seasons too. Although the technological transformation of the sector meant
that seasons are not as important as in the past, still a huge portion of employment in agriculture is
characterised by short-term or seasonal contracts. And a significant percentage of these seasonal
workers are migrants, either from the EU or from non-EU countries.

The Seasonal Workers Directive was expressly introduced to promote temporary and circular
migration.'” This can be considered a lesson learned from the experience with ‘guest workers’ of
countries like Germany and the Netherlands after World War II: to fill in labour shortages, these
countries introduced programs to attract workers from countries such as Turkey and Morocco
that then settled in and became permanent residents, generating some uneasiness with the host

12Art 79.5 of the TFEU: ‘This Article shall not affect the right of Member States to determine volumes of admission of third-
country nationals coming from third countries to their territory in order to seek work, whether employed or self-employed.’

BCouncil Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-country nationals for the
purposes of highly qualified employment (EU Blue Card Directive) OJ L155/17; Directive (EU) 2016/801 of the European
Parliament and of the Council of 11 May 2016 on the conditions of entry and residence of third-country nationals for
the purpose of research, studies, training, voluntary service, pupil exchange schemes or educational projects, and au pairing
(recast), OJ L 132/21.

“Directive 2011/98/EU of the European Parliament and of the Council of 13 December 2011 on a single application pro-
cedure for a single permit for third-country nationals, O] L343/1.

BDirective 2014/66/EU of the European Parliament and of the Council of 15 May 2014 on the conditions of entry and
residence of third-country nationals in the framework of an intra-corporate transfer, OJ L157/1.

$Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on the conditions of entry and
stay of third-country nationals for the purpose of employment as seasonal workers, OJ L94/375.

7European Commission, ‘Summary of the Impact Assessment Accompanying the Proposal for a Directive on the Conditions of
Entry and Residence of Third-Country Nationals for the Purpose of Seasonal Employment’ (2010) SEC(2010) 887 5.
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societies.'® The idea behind the Seasonal Workers Directive is different: it would avoid increasing the
immigrant population in the EU by facilitating only temporary migration (the seasonal worker permit
lasts a maximum of nine months).!” When employers will no longer need these foreign workers, they
will return to their state of origin and possibly be called for the next harvesting season.”’

The Seasonal Workers Directive introduced a uniform and ad hoc residence permit for TCN
migrant workers with two different goals. First, such a residence permit would facilitate temporary
migration to respond to employers’ needs for prompt and flexible seasonal labour. Second, it aims
to grant seasonal workers decent working and living conditions by providing fair and transparent
rules for admission and by giving them equal treatment rights.”! This twofold goal reflects the
tensions in the negotiation process, where the Commission stressed the need to supply unmet
labour demands, while the national and EU parliaments showed concerns over seasonal workers’
treatment;* eventually, the negotiation rendered the Directive a hybrid instrument of immigra-
tion control and labour protection, with evident tensions at play.*

The Directive states the conditions for the admission of seasonal workers. When applying,
migrants must reside outside the Union and show they possess a series of requirements among
which: a job contract or a binding job offer, sufficient resources during their stay, evidence of
adequate accommodation and of having applied for sickness insurance.?* The Directive also pro-
vides for the maximum duration of the seasonal worker permit, which the Member States can set
between five and nine months, after which the workers must leave the territory of the Member
State unless they obtain a different residence permit.”®

Probably the most protective provision of the Seasonal Workers Directive is Article 23, on the
right to equal treatment. This grants TCN workers the right to be treated equally to Member State’s
citizens in selected fields such as the terms of employment, the right to strike and take industrial action,
and the branches of social security indicated under Article 3 of Regulation 883/2004.2° According to a
well-established interpretation of this Regulation by the Court of Justice, social security benefits are
those which are granted ‘automatically on the basis of objective criteria, without any individual or
discretionary evaluation of personal needs’.?” Still, during the negotiations, the Member States obtained
the possibility to exclude TCN seasonal workers from unemployment and family benefits,?® and this is
indeed what the Italian legal framework provides.”

It was especially this comprehensive equal treatment provision that prompted trade unions and
commentators to be cautiously optimistic about the Seasonal Workers Directive. The European
Federation of Food, Agriculture and Tourism Trade Unions (EFFAT) welcomed the provisions on
equal treatment and considered the Directive as a potential improvement for migrant seasonal
workers’ conditions.’® At the same time, EFFAT also warned that the Directive ‘partially overlooks

13GP Freeman, ‘Modes of Immigration Politics in Liberal Democratic States’ 29 (1995) The International Migration Review 881.

YArt 14 of the Seasonal Workers Directive.

2Art 16 of the Seasonal Workers Directive provides that Member States should facilitate the re-entry of the workers who
‘fully respected the conditions applicable to seasonal workers under this Directive during each of their stays.’

2ISee EU Commission website: <https://ec.europa.eu/home-affairs/policies/migration-and-asylum/legal-migration-and-
integration/work/seasonal-workers-directive> accessed 5 October 2022.

2] Fudge and PH Olsson, ‘The EU Seasonal Workers Directive: When Immigration Controls Meet Labour Rights’ 16
(2014) European Journal of Migration and Law 439, 446.

Bbid.

24Arts 5 and 6 of the Directive.

Z5Art 14 of the Directive.

26Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the coordination of
social security systems, OJ L166/1.

Y’Case C-449/16 Martinez Silva ECLLEU:C:2017:485, para 22.

28Art 23(1) of the Seasonal Workers Directive.

P Art 25 of the Legislative Decree of 25 July 1998, No 286.

3Gee ‘EFFAT Position on the Seasonal Workers Directive’ <https:/old.effat.org/sites/default/files/news/11060/effat-
position-on-seasonal-workers-directive-final-adopted-15-04-14-en.pdf> accessed 5 October 2022.
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the current situation” where ‘there is a strong presence of third-country seasonal workers with
irregular migration status already employed under very precarious conditions’ and ‘considers
the non-extension of the scope of the directive to third-country nationals already residing in
EU Member States as a lack of commitment and ambition by the EU Institutions’*" This article
will show that EFFAT criticisms were to the point.

3. Is the seasonal worker permit a ‘flexible response to employers’ actual workforce
needs’?

As mentioned, one of the goals of the Seasonal Workers Directive was to give employers the pos-
sibility, when they need workers, to promptly recruit cheap labour from countries outside the
EU.* According to the Impact Assessment of the European Commission, the EU Directive’s
added value consists in providing ‘a flexible admission system to cope with seasonal labour
shortages’.>*

However, when looking at data on the number of seasonal worker permits issued by Italy since
the transposition of the Directive in 2016,** one would notice the numbers are extremely low. As
Figure 1 shows, the number of seasonal worker permits issued in 2017, 2018, 2019, and 2020 go
from a minimum of 1,645 to a maximum of 4,289 per year. These numbers are already very low if
considered by themselves, but they will appear almost irrelevant if compared to the total number
of migrant farmworkers (EU and TCN) present in Italy during the same years, which goes from
about 250,000 to more than 350,000 per year (of these, around 60 per cent are TCN migrants).*>* In
sum, we can quite confidently say that the migrants holding a seasonal worker permit, and there-
fore recruited through the system set up by the EU Directive, amount to a very small fraction of
the total of migrant farmworkers.

One may think that the reason behind such limited use of the seasonal worker permits lies in
the fact that the Directive only regulates the admission criteria and the legal status of TCN
migrants but leaves it to the Member States, and in this case Italy, to decide how many migrants
to eventually admit. This is only partially true. Indeed, every year the Italian lawmaker issues the
so-called ‘Decreto Flussi’ which states the maximum number of visas available for each visa cate-
gory (like a quota system).’® However, the number of visas available is much higher than the num-
ber eventually issued: for 2017, 2018, 2019, and 2020, the quota set by the Italian government for
seasonal work was 17,000 or 18,000 per year, but only a few thousand were eventually activated.’”

Rather, the reason behind the limited use of the Seasonal Workers Directive should be sought
elsewhere. Arguably, the Directive is unsuitable for how labour demand and supply meet in the
Italian agricultural sector. The Directive’s procedure for recruiting workers from abroad entails a
long and cumbersome administrative process, where a farmer in Italy should stipulate a job con-
tract with a worker residing abroad who then applies for a visa showing possession of all relevant
economic and legal requirements; this is very far from being ‘prompt’ or ‘flexible’ and it is often at

31Ibid.

32preamble to the Seasonal Workers Directive, at 3.

3European Commission (n 17) 5.

3D. Lgs. 203/2016 - Implementation of Directive 2014/36/EU on the conditions of entry and residence of third-country
nationals for employment as seasonal workers.

3The data in the figure are from IDOS, Dossier Statistico Immigrazione 2020, at 282 and IDOS, Dossier Statistico
Immigrazione 2021, at 280. These numbers are based on official data provided by ISTAT, so they only consider workers with
a job contract; undocumented migrants and irregular workers are thus not included in the figure.

3The quota system is provided by Art 3(4) of the Testo Unico Immigrazione 286/1998.

%7See, for example, Decreto del Presidente del Consiglio dei Ministri del 13 febbraio 2017 concernente la programmazione
transitoria dei flussi d’ingresso dei lavoratori non comunitari per lavoro stagionale e non stagionale nel territorio dello Stato
per 'anno 2017, 13 February 2017. Decreto del Presidente del Consiglio dei Ministri, Programmazione transitoria dei flussi
d’ingresso dei lavoratori non comunitari nel territorio dello Stato per 'anno 2020, 7 July 2020.
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odds with the immediate need for workers that characterises some sectors of agricultural produc-
tion. Structural characteristics of the agricultural sector, such as the indeterminacy of the harvest-
ing periods and of the amount of production, or the highly unpredictable weather conditions,
contribute to quickly creating or dissolving demand for farmworkers. Meeting such a volatile
demand with a long procedure to import labour from abroad is highly unlikely.’® Therefore, farm-
ers largely prefer to use foreign workers that are already present and available on the Italian terri-
tory, as Section 4 shows.

4. Are seasonal migrant workers circular migrants?

As shown in Section 2, the Seasonal Workers Directive was expressly introduced to promote tem-
porary and circular migration.”* However, we have already seen that the reality of migrant sea-
sonal farmworkers in Italy is far from that envisaged by the EU Directive. Of the hundreds of
thousands of migrants working for Italian farms, only a few thousand of them hold a seasonal
worker permit. What is the legal status of the rest of them?

Unfortunately, data on these workers is very scarce and information on their permits is not
included in national surveys of the workforce. We have data on their citizenship though, from which
we can deduce that around 40 per cent of them are EU migrants, even if this is a steadily decreasing
number since Romania, Bulgaria, and Poland became part of the EU.*’ And probably these EU work-
ers are the only true circular migrants, who come to Italy at the beginning of the season and go back to
their country at the end, facilitated by the free movement rights attached to their legal status.*!

The only available source regarding the legal status of TCN farmworkers is the reports by the
NGOs working on the ground to support migrants. For example, Figure 2 offers an overview of the
residence permits of the farmworkers that in 2020 sought help from an NGO operating in the area
of Saluzzo, a famous agri-food district in the North of Italy (Caritas Saluzzo Migrante).**

I3

38This procedure is further complicated by the Italian legislation. See W Chiaromonte, ““Cercavamo braccia, sono arrivati
uomini”. Il lavoro dei migranti in agricoltura fra sfruttamento e istanze di tutela’ (2018) Giornale di diritto del lavoro e di
relazioni industriali 321, 327.

3European Commission (n 17) 5.

4IDOS, ‘Dossier Statistico Immigrazione 2021” (2021) 280.

4ICREA (n 9) 13.

“2The city of Saluzzo is notoriously famous for the precarious and exploitative conditions of the migrant farmworkers that
live there. More data are available on the website of ‘Caritas Saluzzo Migrante’, see <http://www.saluzzomigrante.it/wp-
content/uploads/2021/01/SM_Dati2020.pdf> accessed 5 October 2022.
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Figure 2. Percentage of residence permits held by migrant farmworkers assisted by Caritas in Saluzzo, 2020.

Notably, these data are largely in line with those gathered by other NGOs operating in the South of
Italy.*?

These data provided by NGO reports are partial and should not be used to draw general con-
clusions regarding the actual legal status of migrant farmworkers in Italy. They are gathered in
areas especially affected by farmworkers” poor conditions, where migrants live in informal settlements
(‘ghettos’) and where their experience of severe exploitation is coupled with the suffering of ‘social
exclusion, housing promiscuity, poor sanitation, lack of drinking water and heating, inhumane work-
ing conditions, incorrect or insufficient nutrition, and obstacles in accessing fundamental rights’.**

And yet these data provide useful insights to debunk some of the myths attached to seasonal
farmworkers. First, contrary to common beliefs that see them as undocumented, most of the
(more vulnerable) workers hold a regular residence permit. Second, TCN farmworkers are not
circular migrants but rather stable residents who are in the process of acquiring a permanent resi-
dence permit in Italy. Third, there is a discrepancy between migrants’ legal statuses and their job:
notably, only a few of the migrants hold a permit connected to their worker status.

Maybe the main lesson to be drawn from these data is that they expose the incapacity of the Seasonal
Workers Directive to protect and regulate the conditions of migrant seasonal workers. In its stated
intention, the Directive wanted ‘to ensure decent working and living conditions and equal rights
for those workers’,*> granting workers equal treatment and equal access to social benefits. But none
of the most vulnerable TCN farmworkers is minimally affected by the norms of the Directive. EU
migration law fails to tackle the structural problems of seasonal work in agriculture which have to
do with precarious and exploitative working conditions and the power imbalance between employer
and employees.

The reason for this lies in how EU migration legislation is constructed. Its sectoral or frag-
mented approach means that each piece of legislation concerns only one category of migrants,
identified on the basis of their residence permit (eg blue card holders, family members, long-term

$MEDU, “Zone Rosse, Lavoro Nero. VIII Rapporto Sulle Condizioni Di Vita e Lavoro Dei Braccianti Stranieri Nella Piana
Di Gioia Tauro’ (2021) 11; INTERSOS, ‘Campagne d’Odio. Un Anno Di Progetto Capitanata’ (2019).

“MEDU (n 43) 10. Translation by the author.

#5See EU Commission website: <https://ec.europa.eu/home-affairs/policies/migration-and-asylum/legal-migration-and-
integration/work/seasonal-workers-directive> accessed 5 October 2022.
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residents, etc) rather than their needs or work condition. This fragmented approach to the regu-
lation of migrant status has been criticised for generating incoherence and confusion and for being
‘divisive’ both in terms of the objects and the subjects of migration and labour law.*® Indeed, in the
Italian crops, we have situations where migrants work for the same employers and have the same
job contract but enjoy different rights because they hold different residence permits. For instance,
under EU law, asylum seekers do not enjoy any right to equal access to social benefits, subsidiary
protection holders have only partially equal rights, and single permit holders enjoy full equality
with some exceptions.*” Arguably, instead of increasing equal rights for migrants, this fragmen-
tation risks reducing the impact of EU law and enhancing divisions between workers.

5. Conclusion: has the directive missed its target?

The Italian public discourse on seasonal farmworkers during the pandemic was largely based on
misconceptions. In spring 2020, at the beginning of the Covid-19 pandemic, Italian farmer asso-
ciations launched an alarm: the ‘Made in Italy’ was in danger. The interruption to cross-border
movements impeded 370,000 foreign workers to enter Italy, thus undermining the harvesting sea-
son and the production of apples, strawberries, kiwis, tomatoes, etc.®® To compensate for their
absence, the major farmer associations (CIA and Coldiretti) advocated for the introduction of
special ‘vouchers’, alias hyper-precarious job contracts that would facilitate the speedy recruitment
of farmworkers.

However, data on farmworkers presented in this article showed a different picture. Most of the
migrant farmworkers employed in the Italian agricultural sector live in Italy on a stable basis and
hold regular permits. Why then this outcry by the Italian farmer associations? Probably, this was
partly due to the absence of EU migrant farmworkers, who left Italy at the beginning of the pan-
demic to avoid the risk of infection; and partly, this was a lobbying strategy of farmer associations
that saw the pandemic as an opportunity to change the status quo: being hyper-precarious con-
tracts, the vouchers would have simplified the recruitment procedures, lowered the price of labour,
and deprived workers of some of their social protections. Eventually, trade unions prevailed: they
managed to set aside the vouchers’ proposal and obtained instead a law for the mass regularisation
of undocumented farmworkers.*

This episode confirms that the agricultural sector in Europe is characterised by a race to obtain
low-skilled and low-wage labour, to the point that often it becomes a grave source of exploitation
and modern slavery. According to the segmented labour market theory, the import of low-skilled
labour is due to the ‘imbalance between the structural demand for entry-level workers and the
limited domestic supply of such workers’.>® While in the past the demand for cheap labour
was met by ‘women, teenagers and urban to rural migrants’, today for different social and

4European Commission (n 17); K Groenendijk, ‘Recent Developments in EU Law on Migration: The Legislative Patchwork
and the Court’s Approach’ 16 (2014) European Journal of Migration and Law 313; MR Freedland and C Costello, ‘Migrants at
Work and the Division of Labour Law’ in MR Freedland and C Costello (eds), Migrants at Work: Immigration and
Vulnerability in Labour Law (Oxford University Press 2014) 8.

“’H Verschueren, ‘Employment and Social Security Rights of Third-Country Labour Migrants under EU Law: An
Incomplete Patchwork of Legal Protection’ 18 (2016) European Journal of Migration and Law 373.

T\ Gagliardi, ‘Coronavirus, con stop frontiere raccolti a rischio: I'allarme di Coldiretti, Cia e Alleanza cooperative’ Il Sole 24
ORE (20 March 2020) <https://www.ilsole24ore.com/art/coronavirus-stop-frontiere-raccolti-rischio-l-allarme-coldiretti-cia-
e-alleanza-cooperative-ADgTejE> accessed 5 October 2022.

“Decreto-Legge N. 34/2020, Art 103. Notably, the regularisation had eventually a very limited impact on the agriculture
sector and was criticised by Italian scholars for being unable to affect the power relation between workers and employers. See
C Caprioglio and E Rigo, ‘Lavoro, politiche migratorie, e sfruttamento: La condizione dei migranti braccianti in agricoltura’ 3
(2020) Diritto, Immigrazione e Cittadinanza 37.

DS Massey, ‘Why Does Immigration Occur? A Theoretical Synthesis’ in C Hirschman, P Kasinitz and ] De Wind (eds),
The Handbook of International Migration: The American Experience (Russell Sage Foundation 1999) 40.
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economic reasons, these are no longer available.”! One possible solution for the employers would
be to attract local workers by raising wages, but this would impact on the entire occupational
hierarchy, upsetting ‘socially defined relationships between status and remuneration’ (a waiter
would not accept to be paid like a farmworker, etc).” Instead, the introduction of legal schemes
for the temporary import of foreign labour offers a convenient solution to the employers’ problem
of low-level labour shortage without disrupting social occupational hierarchies.

This paper showed that pieces of legislation such as the Seasonal Workers Directive ascribe to
this model of migrant work regulation, by aiming to maintain segmentation in the labour market,
helping farmers find highly disposable labour and keeping farmworkers” wages low. However, the
Directive was ill-designed and ultimately resulted in being only limitedly relevant, at least in the
Italian context. This paper has also debunked some of the assumptions that underlie the current
debate on seasonal farmworkers in Italy: data gathered before and during the pandemic show that
most migrant farmworkers do not come from abroad for the harvesting season, are not circular
migrants, and are not undocumented. This suggests that an exclusive focus on migrants’ legal
status is not enough. To combat labour exploitation in the agricultural sector, we need to adopt
policies that apply across statuses and that increase the bargaining power of farmworkers vis a vis
farmers and food companies.” This would improve employment conditions in general, for third-
country nationals, EU migrants, and national workers alike.
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