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1. Introduction
The scale of India’s epidemiological transition was 
highlighted in a comprehensive study which found 
that, between 1996-2016, non-communicable dis-
eases (NCDs) contributed to 62% of total deaths, of 
which 48% were premature.1 In particular, the rate 
of overweight and obesity is increasing faster than 
world average, and the prevalence of overweight and 
obesity amongst 20–69 year olds is forecast to double 
and triple respectively between 2010-2040.2 Despite 
alcohol prohibition in some states,3 the per capita con-
sumption in India is expected to increase from 5.7 in 
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Abstract: This article examines the right to com-
mercial speech that has been read into the right 
to freedom of speech and expression under Arti-
cle 19(1)(a) of the Constitution of India. Restric-
tions on this right are only permitted if they come 
within the ambit of the exhaustive list of reason-
able restrictions under Article 19(2), under which 
public health is notably absent. Nevertheless, 
through the doctrine of harmonious construc-
tion, the Indian judiciary have adopted a purpo-
sive interpretation to circumvent the omission of 
public health by carving up freedom of commer-
cial speech into two parts: protected speech which 
furthers public interest and unprotected speech 
which is purely commercial. Moreover, the Indian 
courts have construed these provisions in light of 
the right to life under Article 21 and the health-
related Directive Principles of State Policy under 
Part IV of the Constitution. This article concludes 
that judicial creativity in India has consistently 
been used in favor of protecting public health.
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2016 to 7.9 litres in 2025.4 Though India has one of 
the highest tobacco consumption levels in absolute 
numbers globally, the latest national survey indicates 
a slight decline in tobacco consumption across most 
states over the last fifteen years.5 An improvement is 
also seen in the figures for exclusive breastfeeding for 
infants under 6 months from 55% in 2015-16 to 64% 
in 2019-21.6

India has enacted various rules to prohibit or 
restrict advertisements that promote unhealthy com-
modities, including on social and digital media. The 
Cable Television Networks Rules 1994, for instance, 
prohibit direct and indirect advertisements that pro-
mote “infant milk substitutes, feeding bottle or infant 
food” and “cigarettes, tobacco products, wine, alco-

hol, liquor and other intoxicants.”7 In 2020, regula-
tions were introduced to prohibit advertisements of 
unhealthy food products in and near school premises,8 
and consumer protection rules were strengthened to 
restrict surrogate or indirect advertisements for prod-
ucts whose advertising have previously been restricted 
or prohibited.9 

It is within this context that this article examines the 
right to commercial speech that has been read into the 
ambit of Article 19(1)(a) of the Constitution of India, 
which guarantees the right to freedom of speech and 
expression.10 Though public health is not a ground in 
the strictly exhaustive list of reasonable restrictions 
permitted by Article 19(2),11 this article examines how 
the judiciary has excluded the protection of certain 
types of commercial speech that are not in the pub-
lic interest.12 By resorting to the doctrine of harmoni-
ous construction, that adopts a purposive approach to 
achieve public health, the Indian judiciary has been 
able to circumvent the omission of “public health” as a 
reasonable restriction under Article 19(2) and achieve 
public health objectives.

Section II examines the protection granted to com-
mercial speech within Article 19(1)(a). It explores the 
case law within the High Courts and the Supreme 

Court of India, specifically in cases of advertisements 
promoting unhealthy commodities, to highlight the 
nuances used by the judiciary to limit commercial 
speech protection to certain types of commercial 
speech that are in public interest. Section III exam-
ines how the judiciary has harmoniously construed 
the provisions under Article 19(1)(a) with Article 21 
(right to life) and certain public-health related provi-
sions of the Directive Principles of State Policy pro-
vided under Article 47, Article 39(e) and Article 39(f) 
of the Constitution. In conclusion, the article argues 
that the Indian judiciary’s penchant for “judicial cre-
ativity,” “hyper-activism” and “judicial over-reach” 
appear to be consistently used in favour of protecting 
public health.13 

2. Constitutional Protection of Commercial 
Speech that is Only in the Public Interest
2.1 Commercial Speech Initially Not Protected
The Supreme Court of India considered the right to 
commercial speech for the first time in 1959 in Ham-
dard Dawakhana, where advertisers had challenged 
the constitutionality of the Drugs and Medical Rem-
edies Act 1954 that aimed to prevent misleading 
advertisements for products claiming “magical” medi-
cal remedies.14 The court noted that advertising “is no 
doubt a form of speech, but…when it takes the form of 
a commercial advertisement which has an element of 
trade or commerce, it no longer falls within the con-
cept of freedom of speech for the object is not propa-
gation of ideas — social, political or economic or fur-
therance of literature or human thought.”15 Hence, the 
right to commercial advertisements cannot fall within 
the parameters of Article 19(1)(a) if they are “part of 
a business” as they do not fall within the realms of 
“essential concept of the freedom of speech,” thereby 
treating commercial speech as “a classic example of… 
‘low-value’ speech.”16 

This article examines how the judiciary has excluded the protection of  
certain types of commercial speech that are not in the public interest.  
By resorting to the doctrine of harmonious construction, that adopts  

a purposive approach to achieve public health, the Indian judiciary has  
been able to circumvent the omission of “public health” as a reasonable 

restriction under Article 19(2) and achieve public health objectives.
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2.2 Commercial Speech Begins to be Protected
The position taken in Hamdard Dawakhan was 
limited in Indian Express Newspapers, where the 
imposition of levies compelled reduction of the area 
of newspapers used for advertisements.17 The loss in 
advertisement revenue was found to be in contraven-
tion of Article 19(1)(a) on the basis that curtailment of 
newspaper circulation impacted on the ability of the 
“democratic electorate…to make responsible judge-
ments” as the “purpose of the press is to advance pub-
lic interests.”18 

Interestingly, Indian Express Newspapers observed 
that the Parliament intended to exclude “a clause 
enabling the imposition of reasonable restrictions in 
the public interest” whilst amending the provisions 
of Article 19(2) under the Constitution (First Amend-
ment) Act 1951.19 This did not prevent Indian Express 
Newspapers to make an expansive reading of Article 
19(1)(a) to recognize freedom of press based on the 
principle of public interest. Indian Express Newspa-
pers found Hamdard Dawakhana’s observations on 
“all commercial speech” to be “too broadly stated,” 
given that the latter had only aimed to curtail a spe-
cific “type” of misleading advertisement. Thus, com-
mercial speech per se should not be denied the protec-
tion of Article 19(1)(a) “merely because they are issued 
by businessmen.”20 

2.3 Protection is Limited to Specific Instances Where 
it is in the Public Interest
The protection of commercial speech was echoed by 
Tata Press21 in a case involving the publication and cir-
culation of “Tata Press Yellow Pages,” where a buyer’s 
guide comprising of advertisements from traders was 
in dispute. Tata Press limited Hamdard Dawakhana 
to advertisements that are “deceptive, unfair, mislead-
ing and untruthful” and noted that commercial speech 
per se should not be denied Article 19(1)(a) protection 
merely because they are issued by business people. 
What is interesting to note is that the rationale to pro-
tect advertisements under Article 19(1)(a) was articu-
lated primarily on public interest grounds and also on 
the public’s right to receive such commercial speech. 
The court found that commercial advertisements ben-
efit the public as they help disseminate information in 
“a democratic economy” and could be of “much more 
importance to general public than to the advertiser 
who may be having purely a trade consideration.”22 In 
other words, the expansive reading of Article 19(1)(a) 
was specifically to protect the interests of the public as 
opposed to corporate interests, which were arguably 
treated as incidental in comparison to the objective of 
public interest protection.

Tata Press also failed to specify the specific restric-
tion under Article 19(2) that would come into play 
whilst excluding commercial advertisements that are 
deceptive, unfair, misleading and untruthful.23 A simi-
lar issue can be seen in KVHS where the court did not 
specify the restriction under Article 19(2) that would 
come into play whilst preventing tobacco advertise-
ments used in the film industry and once again articu-
lated its finding on the basis of public interest.24 This 
use of the principle of public interest to read commer-
cial speech into Article 19(1)(a) is not unusual in that 
this principle has been used consistently to expand 
the boundaries of the right to freedom of speech and 
expression.25 Such expansive understanding of free 
speech was based on instrumental principles whereby 
free speech aims to secure or promote broader values 
such as democracy26 rather than being protected for 
its own intrinsic value.27 Such an interpretation led 
courts into reading two different types of commercial 
interests — one that promotes public interest and one 
that was solely in corporate interests. 

In Mahesh Bhatt, the petition challenged the con-
stitutionality of legislation prohibiting advertise-
ments of tobacco products on the basis that the list 
of reasonable restrictions under Article 19(2) does not 
include “public health.”28 Where an advertisement has 
the mere object of furthering business, the Delhi High 
Court found that such commercial speech did not 
fall strictly within the ambit of Article 19(1)(a) which 
protects free speech only where it has the objective to 
propagate ideas that are social, political, economic or 
furthers literature or human thought.29 Moreover, the 
Delhi High Court observed that “commercial speech 
can be restricted more easily as compared to politi-
cal or social speeches” when and if there is substan-
tial justification, as Article 19(1) ought to be read in a 
manner that includes the principle of the larger public 
interest.30 On this basis, the court upheld the ban on 
tobacco advertisements and declared that, in cases of 
commercial speech where “the purpose is to merely 
earn profits by selling products/services,” it does not 
receive the protection of Article 19(1)(a) as there is 
“hardly any element of free speech…involved.”31 

In Telecom Watchdog, the Delhi High Court makes 
a distinction between “purely commercial advertise-
ment,” the purpose of which is to further trade and 
commerce — thus placing it “outside the concept of 
freedom of speech and expression” and those types of 
commercial speech whose purpose is the propagation 
of ideas — social, political or economic, or ideas in fur-
therance of literature or human thought.”32 Such limi-
tation on the scope of commercial speech can be noted 
from Suresh, where the Supreme Court held that in 
cases where “freedom of speech gets intertwined with 
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business it undergoes a fundamental change and its 
exercise has to be balanced against societal interest.”33 

3. Construing Constitutional Provisions 
Harmoniously to Prioritise Public Health 
The judiciary has used the principle of harmonious 
interpretation to give substance to the notion that cer-
tain types of commercial speech do not fall within the 
protection of free speech guaranteed by Article 19(1)
(a).34 As the Supreme Court recognised in the seminal 
case of Maneka Gandhi, different fundamental rights 
within Part III of the Constitution “do not represent 
separate streams of rights…they are all parts of an 
integrated scheme” such that “the isolation of vari-
ous aspects of human freedom, for purposes of their 
protection, is neither realistic nor beneficial but would 
defeat the very objects of such protection.”35 

3.1 Article 21 Right to Life 
Over the years, the right to life under Article 21 has 
been interpreted in the widest and most liberal man-
ner with a view to “anticipate and take account of 
changing conditions and purposes so that the Con-
stitutional provision does not get atrophied or fossil-
ized but remains flexible enough to meet the newly 
emerging problems and challenges…”36 As such, the 
right to life has been expanded to include the right to 
health.37 This broad reading of Article 21 is made clear 
in Peerless General Finance, where the Supreme Court 
observed that the right to life includes the right to 
live with basic dignity “with necessities of life such as 
nutrition, clothing, food, shelter over the head, facili-
ties for cultural and [the] socio-economic wellbeing of 
every individual.”38 

This raises the question as to how two provisions 
of the constitution, such as Article 19(1)(a) that have 
been broadly interpreted to include commercial 
speech and Article 21 which has been broadly inter-
preted to include the right to health, can be recon-
ciled with one another. In early cases such as Sankari 
Prasad, the Supreme Court observed that harmoni-
ous construction requires one right to be read as con-
trolled and qualified by the other.39 This view has since 
been refined on the basis that the framers of the Con-
stitution had not intended “conflict or repugnancy” 
between various provisions and if they “appear to be 
in conflict with each other, these provisions should be 
interpreted as to give effect to a reconciliation between 
them, so that, if possible, effect could be given to all.”40

In Mahesh Bhatt, though the laws restricting adver-
tisements of tobacco “strictly do not fall within the 
ambit of Article 19(2)”, they were held to be “intra 
vires and valid”, as freedom of speech and expression 
guaranteed under Article 19(1)(a) and the right to life 

guaranteed under Article 21 have to be “harmoniously 
construed to advance interest of general public”.41 
Similarly, in Struggle Against Pain, the restrictions on 
advertising of harmful products was found to be “rea-
sonable and justified” these are in the “larger public 
interest” and promotes the right to life under Article 
21.”42 The harmonious alignment of Article 19(1)(a) 
right to speech with Article 21 right to life is achieved 
where, for instance, in Mahesh Bhatt, Article 19(1)(a) 
protections are carved away and removed from “purely 
commercial speech” as it encourages use of tobacco 
leading to disease and health problems,43 as these are 
not in public interest. 

3.2 Directive Principles of State Policy
The Directive Principles of State Policy (Part IV of 
the Constitution) perform an “expressive function” 
wherein a directive’s endorsement of an agenda, such 
as public health, “bestows upon it a degree of symbolic 
constitutional legitimacy.”44 Unlike provisions relating 
to the fundamental rights that are guaranteed by the 
Constitution, the directive principles are not enforce-
able even though they are recognised as setting out the 
“programme and the mechanics…to attain the consti-
tutional goals set out in the Preamble.”45 The directive 
principles are “fundamental in the governance of the 
country,” and it shall be the duty of the state to apply 
these principles in making law.46 It is important to 
note that the mere lack of justiciability should not be 
a ground for discrediting the importance of the direc-
tive principles vis-à-vis the fundamental rights.47 

In the seminal case of Kesavananda Bharati, the 
Supreme Court declared both directive principles and 
fundamental rights to represent the “conscience of the 
Constitution” and found it necessary to harmonise 
them to achieve “the dignity of the individual.”48 Hold-
ing that the makers of the Constitution “did not con-
template any disharmony between the fundamental 
rights and directive principles,” as they “were meant 
to supplement one another,”49 Kesavananda Bharti 
put forth the notion that it “can be said that the direc-
tive principles prescribed the goal to be attained and 
the fundamental rights laid down the means by which 
that goal was to be achieved.”50 In Minerva Mills51 the 
Supreme Court noted that the directive principles and 
fundamental rights “are like two wheels of a chariot, 
one no less important than the other.”52

The directive principles under Article 47, espe-
cially since it refers to issues arising from intoxicating 
drinks, have been used by the courts in alcohol control 
cases.53 The Supreme Court broadly interpreted pub-
lic health on the basis that a “true interpretation” of 
the term “public health” includes several aspects that 
promote healthy living since “public health refers to 
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both a goal for the health of a population and to pro-
fessional practices aimed at its attainment.”54 In MC 
Mehta,55 the Supreme Court prioritised concerns for 
public health by reducing air pollution and observed 
that “to allow industries to benefit at the expense of 
public health” is a violation of the directive principles, 
including Article 39(e) and Article 47. Allowing a pub-
lic interest petition filed by the Centre for Public Inter-
est Litigation, that sought to protect children from the 
harmful effects of soft drinks arising from misleading 
advertisements, the Supreme Court observed that it 
is the paramount duty cast on a state to achieve “an 
appropriate level of protection to human life and 
health” from any food article that is “hazardous or 
injurious to public health” by reading Article 21 with 
Article 47.”56 

The directive principles under Article 39(e) provides 
that the state shall direct its policy towards securing 
“the health and strength of workers” and Article 39(f) 
provides for opportunities and facilities to be given for 
the development and growth of children in conditions 
of freedom and dignity. A harmonious construction 
of Article 19(1)(a), Article 21, Articles 47, 39(e) and 
(f ) can thus allow for the protection of public health 
when placed alongside Article 19(1)(a) that protects 
commercial speech only in cases of public interest. 

Conclusion
India has a well-developed public interest litigation 
system, which has allowed individuals and civil soci-
ety bodies to approach the Supreme Court directly 
on behalf of others or specific social causes, through 
a broad construction of locus standi.57 Most pub-
lic health and NCD-related cases are filed as public 
interest litigation petition with one of the earliest 
order relating to public smoking ban being ruled by 
the Kerala High Court in 1999, followed by a nation-
wide ban order ruled by the Supreme Court in 2001 
on the basis of indirect violation of the right to life of 
non-smokers.58 The expansion of Article 21 right to 
life to include right to education, health, to live with 
dignity, right to shelter, right to food security, right to 
life in healthy environment etc were all issued as part 
of public interest litigation. The zealousness of the 
judiciary to engage in “social revolution”59 has come 
at a price.60 The Supreme Court of India has been 
accused of “deciding cases based on a certain concep-
tion of its own role — whether as a social transformer, 
sentinel of democracy or protector of the market 
economy” and this “unique decision-making process 
has side-lined reason-giving in preference to arriving 
at outcomes that match the Court’s perception” to the 
extent that the decisions can sometimes be “detached 

from precedent, doctrine, and established interpretive 
methods.”61 

This explains why the judiciary has not sufficiently 
explored reasonableness of the restrictions available 
under Article 19(2) to limit commercial speech.62 
Instead, to circumvent the omission of “public health” 
in Article 19(2), the judiciary has resorted to riving up 
freedom of commercial speech into two parts — one 
that furthers public interest and those that are pri-
marily based on purely commercial interest - to rule 
that whilst commercial advertisers may have rights 
guaranteed under Article 19(1)(a), they are protected 
only where they are in the interests of the public. Left 
without an identifiable test that can determine the 
distinction, the judiciary has relied on the doctrine 
of harmonious construction to engage in a purposive 
interpretation of various constitutional provisions 
that can be linked to the issue of public health in order 
to arrive at findings that promote public health. 

As highlighted in this paper, emerging jurispru-
dence indicates that it has become increasingly dif-
ficult for industry to judicially challenge rules and 
regulations that prohibit or restrict advertisements 
of unhealthy commodities. This position is further 
entrenched against advertisers of unhealthy com-
modities intending to challenge legislation protect-
ing public health as they need to cross the hurdle of 
presumption in favour of the constitutionality of such 
enactments as provided by Article 13 of the Constitu-
tion.63 Even so, such rulings have not always translated 
into effective compliance.64 Over the last decade, the 
food lobby has successfully delayed the introduction 
of a comprehensive and clear food-labelling system to 
warn consumers about harmful levels of fat, salt and 
sugar in processed food. A harmonious interpreta-
tion of the little referred to statement in Tata Press to 
the second facet of freedom of expression — the con-
sumer’s “right to receive” information — may provide 
future opportunities to move beyond restrictions on 
commercial speech to granting consumers the pro-
tection to become informed about known harms of 
products.65 
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