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Abstract Multilateral development banks (MDBs) are international
organizations subject to the law of international responsibility. Yet, the
relationship between their accountability mechanisms and the International
Law Commission (ILC) Articles on the Responsibility of International
Organizations (ARIO) remains unclear. Understanding this relationship is
essential in fully realizing the right to remedy in the development finance
context. A comparative analysis of these legal frameworks clarifies that
notwithstanding their different rationale, scope and functions, the two
are not normatively conflicting and both serve to control public power.
While the accountability mechanisms correct the ARIO’s State-centric
orientation by granting legal standing to project-affected people, they have
their own deficiency concerning the actions they can prescribe to MDBs
upon a finding of noncompliance. Highlighting that the MDBs’ mandate
to ‘do no harm’ and pursue sustainable development is left unfulfilled by
the accountability mechanisms’ deficient remedial function, this article
identifies specific ARIO provisions to complement rather than undermine
the MDBs’ accountability system. The ARIO’s residual character,
combined with the proposition that remedies arise not only from wrongful
conduct but also from harm suffered by one party due to another’s risky
activities, justify this complementarity.

Keywords: public international law, international financial institutions, safeguard
systems, lex specialis, due diligence, right to remedy.

I. INTRODUCTION

Accountability as a concept in international law was born in 1993, to paraphrase
David Hunter, since that year marked the creation of the World Bank Inspection
Panel, the pioneer independent accountability mechanism (IAM), which
‘disrupted the normal channels of accountability in international law’.! It

' D Hunter, ‘Contextual Accountability, the World Bank Inspection Panel, and the
Transformation of International Law in Edith Brown Weiss’s Kaleidoscopic World’ (2019-2020)
32 GeoEnvtlLRev 439, 440.
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remarkably took another decade for international lawyers to study the concept
of accountability systematically, as applied to international organizations
(I0s).>2 They focused instead on responsibility: the International Law
Commission (ILC) finalized the Articles on the Responsibility of States for
Internationally Wrongful Acts (ARSIWA) and the Articles on the
Responsibility of International Organizations (ARIO) in 2001 and 2011,
respectively.?

Since their establishment after World War II, international financial
institutions (IFIs)—or multilateral development banks (MDBs)*—like the
World Bank have significantly expanded their mandates. In nearly 80 years
of existence, however, they have been largely excluded from legal critique
and the harms resulting from their conduct left unremedied. Similar
observations have been made regarding other 10s, including the United
Nations (UN).> The advent of accountability in international law, particularly
in the law of IFIs,® is thus widely celebrated. The IFIs themselves have
readily embraced the notion of accountability, in stark contrast to their
chronic and obstinate rejection of international responsibility for social and
environmental harms connected to their activities.

Still, accountability is not yet fully understood as an international legal
concept, and its relationship with responsibility needs further clarification.
Indeed, despite the growth of noncompliance mechanisms, ‘the nature and
content of the accountability principles and their relationship with the law of
responsibility remains ill developed, in particular where it concerns principles
relevant to situations of shared responsibility’.” More concretely, the
characterization of IAMs and their interaction with the international
responsibility regime remain unsettled.

These uncertainties have partly allowed IAMs to become a pretext or
smokescreen for not scrutinizing IFIs’ responsibility under international law.
Yet, because IFIs are 10s and subjects of international law, they bear
international legal rights and obligations and their conduct merits closer legal

2 International Law Association (ILA), ‘Berlin Conference (2004): Accountability of
International Organisations’ (2004) 1 IOLR 221.

3 For the text of the ARSIWA, see UNGA Res 56/83 (28 January 2002) UN Doc A/RES/56/83,
Annex. For the ARIO, see ILC, ‘Draft Articles on the Responsibility of International Organizations’
(2011) UN Doc A/66/10.

4 MDBs comprise a subset of IFIs whose mandates relate to improving living conditions within
States, specifically in the Global South. MDBs perform their mandates primarily by providing loans
and/or grants for development projects and programmes. The terms are used interchangeably in this
article.

5 See J Klabbers, ‘Law, Ethics and Global Governance: Accountability in Perspective’ (2013)
11 NZJPubIntlL 309; KE Boon and F Mégret, ‘New Approaches to the Accountability of
International Organizations’ (2019) 16 IOLR 1.

¢ See DD Bradlow, The Law of International Financial Institutions (OUP 2023) 110-19.

7" A Nollkaemper and D Jacobs, ‘Shared Responsibility in International Law: A Conceptual
Framework’ (2013) 34 MichJIntIL 359, 407.
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scrutiny. Within the justifiably criticized legal framework of the IFIs, the notion
of human rights is absent and deliberately evaded. Rather than rehashing the
credible and strong arguments against such evasion, this article examines the
concepts and principles that IFIs seem to be utilizing in lieu of responsibility,
rights and remedies. It inquires how accountability in the development finance
context relates to the law of international responsibility, and examines the
implications of this relationship for the right to remedy of persons and
communities harmed by IFI-supported projects, focusing on the rules and
policies of MDBs concerning IAMs, and the ARIO.

The literature on this topic is limited and authors vary in their portrayal of
IFIs’ accountability vis-a-vis responsibility under international law.
Orakhelashvili distinguishes the concepts, but concludes that although the
Inspection Panel can only determine the World Bank’s accountability, it ‘can
[also] deal with the Bank’s [international responsibility] by flagging
violations of the applicable legal standards that may be inherent in certain
violations of the Bank’s policies and procedures’.® Similarly, Ong finds that
‘the development of accountability mechanisms for public and private IFIs is
a viable alternative to the attribution of respomnsibility to these non-State
actors under international law’,° while conceding that such alternatives ‘still
fall short of ensuring that justice prevails in every instance of a breach of
international environmental obligations and/or standards’.'® Arguing that
‘[t]he draft articles are inadequate for an institution like the World Bank’,
which plays a ‘specific supervisory role at various project cycle stages’,
Baimu and Panou stress an irreconcilable difference between the Bank’s
accountability system and the law of international responsibility, while also
claiming that ‘the remedial regime under the panel’s legal framework is
consistent with the main principles of the draft articles’.!! Since it relies on a
questionable and unsubstantiated difference between the characterization of
the Inspection Panel as a compliance mechanism and the ‘uncertainty about
the Bank’s international obligations’,!? their argument is unconvincing. It can
be gleaned from these works that the main obstacle to applying the
responsibility regime to MDBs is the purported imprecision, if not lack, of
the international legal obligations borne by IFIs qua IOs. This point is
addressed below in discussing the MDBs’ sustainability mandate.

8 A Orakhelashvili, “The World Bank Inspection Panel in Context: Institutional Aspects of the
Accountability of International Organizations’ (2005) 2 IOLR 57, 77.

® DM Ong, ‘Shared Responsibility or Institutional Accountability? Continuing Conceptual and
Enforcement Issues for Grievance Mechanisms of Public and Private International Finance
Institutions’ in R Barnes and R Long (eds), Frontiers in International Environmental Law:
Oceans and Climate Challenges Essays in Honour of David Freestone (Brill Nijhoff 2021) 122
(italics in the original). 19 ibid 138.

' E Baimu and A Panou, ‘Responsibility of International Organizations and the World Bank
Inspection Panel: Parallel Tracks Unlikely to Converge?’ in H Cissé, DD Bradlow and B
Kingsbury (eds), The World Bank Legal Review: International Financial Institutions and Global
Legal Governance, vol 3 (World Bank Publications 2012) 16971. 12 ibid 171.
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Accountability and responsibility are not mutually exclusive alternatives,
but Ong correctly highlights that IFIs’ accountability mechanisms have the
potential to overcome some conceptual and practical difficulties—eg
identifying an IO’s international obligation—involved in establishing
institutional responsibility. While disagreeing with the conclusion that the
ARIO and Inspection Panel are separate paths that are unlikely to converge,
this article adopts Baimu and Panou’s approach of ascertaining ‘the added
value [per Simma and Pulkowski] that general international law could bring
to the panel’,!> meaning the circumstances in which reliance on general
international law ‘is expedient to serve the purposes of the special regime’.!#
One area where this approach can be useful—and thus employed here—
concerns the implementation of project-affected people’s right to remedy in
the development finance context. Results of the comparative analysis in
Section V corroborate the persisting criticism that IAMs ‘have not extended
‘the notion of (institutional) accountability into the requirement under
international (State) responsibility ... for full reparation for any injury ...
suffered by the victims of breaches of international norms’.!3

Remedy in the development finance context finds bases in the banks’
sustainable development and ‘do no harm’ mandates. As the Office of the
High Commissioner for Human Rights (OHCHR) posits, doing no harm does
not only mean prevention, rather it also logically requires remedying any harms
done.'® To introduce remedy in the development finance context, it is necessary
to ‘transcend the punitive assumptions and associations with remedy and
approach the issue from the standpoint of contingency planning’.!” Otherwise
stated, it needs to be clarified that wrongful conduct is not always and
necessarily a prerequisite for remedies, and that the latter may instead be
based on or justified by the occurrence of harm, which can result from lawful
but risky or hazardous activities.!®

Two main claims are advanced here. First, the relationship between the IFIs’
accountability system and the ARIO is one of complementarity rather than of
inconsistency and preclusion, since both serve to control public power.
Second, neither acting alone can fully implement the human right to remedy.
The law of international responsibility is deficient in this regard, because its
definition of injured parties is restricted to States. The IAMs resolve this
limitation but have their own deficiency concerning the actions they can
prescribe to IFIs upon a finding of noncompliance.

The article is structured as follows. Section II following this Introduction
outlines the conceptual foundations and analytical framework adopted to

13 ibid 149. 4 ibid 171. 15 Ong (n 9) 137 (citation omitted).
16 United Nations Office of the High Commissioner for Human Rights (OHCHR), Remedy in
Development Finance: Guidance and Practice (United Nations 2022) 14 <https:/www.ohchr.org/

sites/default/files/2022-02/Remedy-in-Development.pdf>. 17 ibid 10.
18 See J Barboza, The Environment, Risk and Liability in International Law (Brill Nijhoff2011)
22,27.
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compare accountability and responsibility in the development finance context.
The next section describes what IAMs do and why—to explain how the IFIs’
accountability system fits the responsibility as answerability model. It also
discusses the importance of the ostensibly increasing emphasis on IFIs’ duty
of due diligence in fulfilling their legal mandates to ‘do no harm’ and pursue
sustainable development, and its implications for IAMs’ remedial function.
Section IV outlines the ILC’s responsibility regime and explains how it
embodies the responsibility as liability model. It additionally examines how
IAMs could be understood vis-a-vis certain ARIO provisions. Section V
delves into the similarities and differences between the law of international
responsibility and the rules and principles governing MDBs’ accountability.
It elaborates some of IAMs’ advantages, including the much-lauded feature
of providing access to justice to project-affected individuals and
communities. It also highlights a gap in IAMs’ functions—concerning
remedies—that could be filled by the ILC’s responsibility regime acting
residually. The Conclusion restates the core thesis: the IFIs’ accountability
framework and the law of international responsibility are complements, and
this relationship needs to be studied and developed further to realize the right
to remedy in the development finance context.

II. ACCOUNTABILITY, RESPONSIBILITY AND COMPLEMENTARITY

Control of public power constitutes the essence and purpose of accountability.!®
Attention to power imbues the concept and practice of accountability with an
extra- or non-legal dimension, according to the International Law Association
(ILA) and other authors.2® As the ILA aptly stresses, ‘[pJower entails
accountability, that is the duty to account for its exercise’ and accountability,
‘as a matter of principle ... is linked to the authority and power of an 10°.2! In
the ILA’s study, IO accountability takes different, non-mutually exclusive forms
—Ilegal, political, administrative, financial—and consists of three interrelated and
mutually supportive levels: ‘internal and external scrutiny and monitoring’;
‘tortious liability for injurious consequences arising out of acts or omissions not
involving a breach of any rule of international and/or institutional law’; and
‘responsibility arising out of acts or omissions which do constitute a breach’.??
According to Brunnée, the concept of international legal accountability
involves ‘the legal justification of an international actor’s performance vis-a-

19 RW Grant and RO Keohane, ‘Accountability and Abuses of Power in World Politics’ (2005)
99 AmPolSciRev 29.

20 IF Dekker, ‘Making Sense of Accountability in International Institutional Law: An Analysis
of the Final Report of the ILA Committee on Accountability of International Organizations from a
Conceptual Legal Perspective’ (2005) 36 NYIL 83; M Bovens, ‘Analysing and Assessing
Accountability: A Conceptual Framework’ (2007) 13 ELJ 447; K Macdonald and M Miller-
Dawkins, ‘Accountability in Public International Development Finance’ (2015) 6 GlobPol 429.

2V LA (n2) 225. 2 ibid.
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vis others, the assessment or judgment of that performance against international
legal standards, and the possible imposition of consequences if that actor fails to
live up to applicable legal standards’.?> This conception frames international
legal responsibility as ‘a particular form of legal accountability, focused upon
the legal consequences of breaches of international law that are attributable to an
international actor’.?* Simply put, international legal accountability is broader
than international legal responsibility. Noting Brunnée’s approach and
concerned about accountability gaps resulting from ‘shifts in governance and
public authority ... towards different forms and levels of governance’ beyond
the State,?> Curtin and Nollkaemper portray ‘accountability as a set of
concentric circles where, from a legal perspective, responsibility and liability
may form the core, legal accountability (other than responsibility and
liability) provides a second circle and non-legal (yet legally relevant) forms
of accountability in more distant circles’.2¢

The responsibility regime embodied in the ILC’s works is analysed here as
‘responsibility as liability’, which is compared and contrasted with
‘responsibility as answerability’ that frames the accountability model used in,
and arguably more appropriate to, the IFIs’ legal order. According to James
Crawford and Jeremy Watkins, a person deemed responsible in the
answerability sense is ‘called to account for their conduct and made to
respond to any moral or legal charges that are put’, without the need to
adjudicate whether the relevant conduct constitutes a wrong.2” The liability
model, on the other hand, conveys ‘the idea that a person has violated their
obligations and become liable to some negative response such as punishment,
censure, or enforced compensation’.?® For analytical clarity, this model should
be differentiated from the legal conception of sine delicto liability (as used in
treaties and the ILC’s other works??) that resembles more closely the ILA’s
second level of accountability above. In its current conception, responsibility
does not include liability for significant transboundary harm resulting from
hazardous but lawful activities, and hence is narrower than what was
originally understood by jurists before the ILC’s codification efforts began.3?

2 J Brunnée, ‘International Legal Accountability through the Lens of the Law of State
Responsibility” (2005) 36 NYIL 21, 24 (italics in the original). 24 ibid 22.
% D Curtin and A Nollkaemper, ‘Conceptualizing Accountability in International and European
Law’ (2005) 36 NYIL 3, 6. 26 ibid 16.
27 J Crawford and J Watkins, ‘International Responsibility” in S Besson and J Tasioulas (eds),
The Philosophy of International Law (OUP 2010) 283. 2 ibid 284.
2% UN General Assembly Res 56/82 (18 January 2002) UN Doc A/RES/56/82; ILC, Draft
Articles on Prevention of Transboundary Harm from Hazardous Activities, with Commentaries
(ILC Draft Prevention Articles) (2001) <https:/legal.un.org/ilc/texts/instruments/english/
commentaries/9_7_2001.pdf>; ILC, Draft Principles on the Allocation of Loss in the Case of
Transboundary Harm Arising out of Hazardous Activities (2006) UN Doc A/61/10.

30 See I Crawford, State Responsibility: The General Part (CUP 2013) 3—44; R Kolb, The
International Law of State Responsibility: An Introduction (Edward Elgar Publishing 2017) 1—
33; AE Boyle, ‘State Responsibility and International Liability for Injurious Consequences of
Acts Not Prohibited by International Law: A Necessary Distinction?” (1990) 39 ICLQ 1.
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Crawford and Watkins’ framework valuably illustrates that one model does
not necessarily prevail over the other, because answerability and liability serve
different purposes and operate at different stages of a legal controversy.3! Tt
places the concepts along a processual continuum or spectrum. In the
development finance context, [AMs act at the initial phase and enforce IFIs’
responsibility, in the answerability sense, by providing legal standing to non-
State actors, who generally lack capacity to bring claims before international
tribunals. Unlike the ARIO, reflecting the responsibility as liability model,
IAMs do not go further to ascertain the wrongfulness of IFI conduct.
However, the ARIO are unable to redress harms suffered by project-affected
people, because they only consider States as injured parties.

These distinctions underscore the ‘liberating effect’ of the concept
of accountability that could help international lawyers become more attuned
to contemporary realities and enable them to think more broadly about,
among others, the entities (beyond States) to whom account should be
rendered.?? It is important to look beyond the traditional notion of
responsibility and see ‘complementary relationships between ... various
modalities’ of accountability, according to Curtin and Nollkaemper, given the
accountability gaps ‘result[ing] from shifts in power and that create the risk of
abuses of power’.33 This expansion is indeed imperative, because there are
activities and relationships at the global level that create damages and losses,
which a State-centric international law has yet to address meaningfully. The
case of harms arising from MDB-supported projects and the concomitant
demands for redress by affected non-State actors demonstrate the urgent need
for the international legal system to expand its concepts and mechanisms for
controlling power.

1II. ACCOUNTABILITY OF MULTILATERAL DEVELOPMENT BANKS: ANSWERABILITY

IAMs exist in almost all MDBs and several national development finance
institutions (DFIs).3* As their names signify, the functions they perform—
compliance review and dispute resolution—involve an actor being called upon
to answer to another actor for an alleged harm occurring in the course of a
development project. In most IAM proceedings, the bank management or
staff, as ‘respondent’, have to explain their acts or omissions that are claimed
to have caused harm to individuals or communities, ie the complainant(s).
Consistent with the ‘responsibility as answerability’ model, IFIs’
accountability framework focuses on justifying conduct towards an injured
party, not on determining the wrongfulness of such conduct and imposing

z ; Crawford and Watkins (n 27) 284. 32 Curtin and Nollkaemper (n 25) 9.
ibid 14.
3 The term encompasses IFIs and national/bilateral agencies like the British International
Investment and the Netherlands Development Finance Company. This article focuses on IFIs/
MDBs.
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sanctions or penalties. Framed through Brunnée’s concept of international legal
accountability, [AMs satisfy two of its three elements: (i) an IFI’s (international
actor) legal justification of its performance vis-a-vis project-affected people
(others); and (ii) an evaluation of such performance against the IFI’s
environmental and social policies (international legal standards). Imposition
of consequences is the missing element.

A. Rationale for Establishing IAMs

Accountability mechanisms are bodies whose creation is not expressly
mentioned in IFIs’ Articles of Agreement—suggesting that they were not
originally considered essential or necessary to these 10s’ operations. Yet
once the realities of IFI-supported projects causing the destruction of natural
habitats and community displacement emerged, the MDBs’ governing bodies
had to react. The origin story of the World Bank Inspection Panel, the
pioneer IAM, reveals that the rationale for establishing these mechanisms is
two-fold: ensuring the cost-effectiveness and economic efficiency of IFI-
funded projects; and responding to growing demands from project-affected
people and civil society organizations during the 1980s and 1990s for MDBs
to take action and assume responsibility for harms to people and environment
occurring in connection with development (typically infrastructure) projects.3>
In performing their functions, IAMs contribute to preventing or mitigating
development projects’ adverse effects on people and environment.

The first reason is primarily a matter of internal accountability: member States,
as creators and shareholders of an IFI, call upon the latter to account for the use of
(their) public money in relation to disastrous projects. Parenthetically, the World
Bank’s majority shareholders such as the United States3° also supported the
Panel’s creation due to domestic public pressure. With similar motivations,
other IFIs followed suit. For example, the Inter-American Development Bank
(IDB) established its Independent Investigation Mechanism in 1994 to
increase transparency, accountability and effectiveness.?”

Of greater interest here is the second reason, which concerns external
accountability: the demand for answers from project-affected people, who do
not have any formal legal tie with the MDB. This change is crucial, as prior

35 IFI Shihata, ‘The World Bank Inspection Panel —Its Historical, Legal and Operational
Aspects’ in GS Alfredsson and R Ring (eds), The Inspection Panel of the World Bank: A
Different Complaints Procedure (Martinus Nijhoff 2001); JA Fox and LD Brown, The Struggle
for Accountability: The World Bank, NGOs, and Grassroots Movements (MIT Press 1998); D
Clark, ‘Understanding the World Bank Inspection Panel’ in D Clark, J Fox and K Treakle (eds),
Demanding Accountability: Civil-Society Claims and the World Bank Inspection Panel (Rowman
& Littlefield Publishing 2003).

36 See K Daugirdas, ‘Congress Underestimated: The Case of the World Bank® (2013) 107 AJIL
517, 552-3.

7 IDB, Policy of the Independent Consultation and Investigation Mechanism (December 2015)
(IDB MICI Policy) 5, para 2.
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to IAMs being established, project-affected people were unable to even ask
the IFI gua 10 to provide project-related information. There existed no forum
where individuals’ and local communities’ voices could be heard and where the
IFI could be held to account for its conduct. It is the departure from this status
quo—giving project-affected people the legal standing to initiate transnational,
quasi-judicial processes—that makes these mechanisms innovative and
valuable in remedying the disregard®® of non-State actors in the international
legal system. Indeed, the configuration of IAMs is unorthodox and state-of-
the-art for institutionally recognizing a relationship—material and legally
relevant, albeit non-contractual—between an 10 and the individuals affected
by the former’s actions and decisions.>?

These changes are important, because accountability entails creating or
recognizing a relationship. Accountability is ‘a moral or institutional relation
in which one agent ... is accorded entitlements to question, direct, sanction
or constrain the actions of another — particularly where these actions involve
the exercise of public power or authority within a governance system’.#0 It is
relational: an actor (‘accounter’) being called to account for their conduct is
doing so by responding fo another actor (‘account-holder’).#! More aligned
with the premise of the ILA’s study is the terminology used by Ruth Grant
and Robert Keohane, who refer to the accounter as the ‘power-wielder’.4?
Here, the IFI is the power-wielder. The establishment of I[AMs increased the
number of account-holders. In addition to their member States, IFIs are now
also accountable to select non-State actors.

B. Safeguard Systems

To appreciate better how ITAMs promote accountability and sustainability,*? it is
important to situate them within IFIs’ ‘safeguard systems’. Safeguard systems
comprise two components: (i) the IFI’s policies on social and environmental
matters that are addressed to management and staff, and (ii) the
accountability mechanisms that interpret and enforce the safeguards.

3 RB Stewart, ‘Remedying Disregard in Global Regulatory Governance: Accountability,
Participation, and Responsiveness’ (2014) 108 AJIL 211.

3'S Park, ‘Assessing Accountability in Practice: The Asian Development Bank’s
Accountability Mechanism’ (2015) 6 GlobPol 455, 464.

4% K Macdonald, ‘The Meaning and Purposes of Transnational Accountability’ (2015) 73
AustJPubAdmin 426, 428.

41 C Ahlborn, ‘Remedies against International Organizations— A Relational Account of
International Responsibility” in D Sarooshi (ed), Remedies and Responsibility for the Actions of
International Organizations /Mesures de réparation et responsabilité a raison des actes des
organisations internationales (Brill Nijhoff 2014); Grant and Keohane (n 19).

42 Grant and Keohane (n 19) 30-1.

43 IFIs’ safeguard policies and IAMSs’ case law contribute to the emerging body of international
sustainable development law. See JAP Lorenzo, ‘International Law-Making in the Field of
Sustainable Development and an Emerging Droit Commun among International Financial
Institutions’ (2018) 7 CILJ 327.
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1. Environmental and social policies

The standards against which the Inspection Panel evaluates the conduct of
World Bank management and staff are the safeguard policies, previously
known as operational policies and procedures (OPPs). One curious feature of
the OPPs is that, while they are considered internal law or organizational
rules that legally bind only the Bank and its agents, they also prescribe
certain actions to the borrowing State. These requirements become
international legal obligations through the loan agreement (between the
borrower and the IFT),** which incorporates the OPPs by reference.

In 2018, the World Bank transformed the OPPs into the Environmental and
Social Framework (ESF) with three components: (i) the World Bank’s Vision
for Sustainable Development; (ii) the World Bank Environmental and Social
Policy for Investment Project Financing; and (iii) ten Borrower Requirements
or Environmental and Social Standards (ESSs). The ESF’s overall purpose is to
translate the Bank’s aspirations regarding environmental and social
sustainability ‘into practical, project-level applications within the context of
the Bank’s mandate’.*> With this goal, the Bank envisions moving beyond
‘do no harm’ towards maximizing development gains.

In other MDBs, OPPs are alternatively called ‘environmental and social
policies’ or ‘safeguards’. As explained below, these policies are vital to
determining what IFIs are being held accountable for when the IAM’s
functions are triggered. This section briefly describes the three policies that
IAMs often address.

a) Environmental assessment

Key to operationalizing sustainable development is an environmental impact
assessment (EIA). Most IFIs now refer to this requirement—more accurately
—as an environmental and social assessment (ESA).#¢ Although the Asian
Development Bank (ADB) has yet to update its terminology, it formulates its
EIA requirement to include the identification of:

4 M Ragazzi, ‘International Financial Institutions’ in R Wolfrum (ed), Max Planck
Encyclopedia of Public International Law (OUP 2014) paras 21-22; P Dann and M Riegner,
‘Foreign Aid Agreements’ in R Wolfrum (ed), Max Planck Encyclopedia of Public International
Law (OUP 2014).

45 World Bank, ‘A Vision for Sustainable Development’ in World Bank, The World Bank
Environmental and Social Framework (WB ESF) (2016) 2, para 9 <https:/thedocs.worldbank.
org/en/doc/837721522762050108-0290022018/original/ESFFramework.pdf>.

46 WB ESSI (Assessment and Management of Environmental and Social Risks and Impacts).
See also Asian Development Bank (ADB) Safeguard Requirement (SR) 1 (Environment); AfDB
Operational Safeguard (OS) 1 (Environmental and Social Assessment); Asian Infrastructure
Investment Bank (AIIB) ESS1 (Environmental and Social Assessment and Management); IDB
Environmental and Social Performance Standard (ESPS) 1 (Assessment and Management of
Environmental and Social Risks and Impacts); EBRD Performance Requirement (PR) 1
(Assessment and Management of Environmental and Social Risks and Impacts).
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potential direct, indirect, cumulative, and induced impacts and risks to ...
socioeconomic (including impacts on livelihood through environmental media,
health and safety, vulnerable groups, and gender issues), and physical cultural
resources in the context of the project’s area of influence.*’

To emphasize, it is the ‘client’, typically the borrowing State, who is legally
tasked with conducting an ESA,*3 but it is the IFI that classifies projects
according to the risks—ie high risk, substantial risk, moderate risk, or low
risk—involved. Classification accounts for several factors, including:

the type, location, sensitivity, and scale of the project; the nature and magnitude of
the potential environmental and social risks and impacts; and the capacity and
commitment of the Borrower (including any other entity responsible for the
implementation of the project) to manage the environmental and social risks
and impacts in a manner consistent with the ESSs.*?

Additionally, clients of the European Bank for Reconstruction and
Development (EBRD) are required to establish and maintain an
environmental and social management system, even if third (private) parties
carry out the project.>°

An ESA importantly requires consultation with project-affected people and/
or stakeholder engagement to gather information and scope issues.>! This
requirement often includes or closely interrelates with transparency and
information disclosure that are essential for meaningful participation in a
process, which likewise entails ‘examin[ing] project alternatives; identify
[ing] ways of improving project selection, siting, planning, design and
implementation ... and seek[ing] opportunities to enhance the positive
impacts of the project’.>> More specific consultation, participation and
consent requirements often apply where a project involves indigenous peoples.

b) Involuntary resettlement

As development projects traditionally involved (and still involve) large-scale
infrastructure and construction activities, IFIs have specific safeguards for
adverse impacts of displacement. Improperly managed, inadequately

47 ADB SR1 ibid, para 5.

“ WB ESSI (n 46) para 23; ADB SR ibid, para 1; AfDB OS1 (n 46) ‘Project Level’; AIIB
ESS1 (n 46) para 3; EBRD PR1 (n 46) para 2; IDB ESPSI1 (n 46) para 5.

4 WB Environmental and Social Policy (ESP) para 20. See also AIIB Environmental and Social
Policy (ESP), paras 16.2 and 17; EBRD Environmental and Social Policy (ESP), para 4.1; IDB
Environmental and Social Policy Framework (ESPF), para 3.16.

50 EBRD PRI (n 46) para 26.

51 WB ESS1 (n 46) paras 24, 51, in relation to ESS10; EBRD PR1 (n 46) para 8, in relation to
PR10; IDB ESPS1 (n 46) paras 27-37, in relation to ESPS10; ADB SR1 (n 46) para 19; AfDB OS1
(n 46); AIIB ESS1 (n 46) para 23.

52 WBESSI ibid, para 24. See also ADB SR1 ibid, para 9; AfDB OSl1 ibid, ‘OS Requirements’;
AIIB ESS1 ibid, para 9; EBRD PR1 ibid, para 14; IDB ESPS1 ibid, para 13.
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implemented, or unmitigated physical and economic displacement could, and
often does, give rise to severe and long-term economic, social and
environmental consequences, including the dismantling of production
systems, weakening or breaking down of community institutions and social
networks, loss of cultural identity and potential for mutual help, and
intensified competition for natural resources and other basic services that
could possibly create civil unrest.>> MDBs’ common approach to involuntary
resettlement issues thus consists of ‘avoid[ing] and minimiz[ing] physical and/
or economic displacement, while balancing environmental, social, and financial
costs and benefits, paying particular attention to impacts on the poor and
vulnerable’ by requiring the borrower to consider feasible alternative project
designs.>*

Involuntary resettlement policies almost uniformly provide three vital
requirements for the borrowing country: (i) resettlement>> and/or livelihood
restoration®® plan; (ii) compensation or other forms of resettlement
assistance; and (iii) meaningful consultation with project-affected people.
Although not couched as such across all IFIs, these requirements correspond
to human rights, especially of the involuntarily resettled individuals.
Exceptionally, the EBRD Performance Requirement provides that its
application ‘is consistent with the universal respect for, and observance of,
human rights and freedoms, specifically the right to private property, the right
to adequate housing and to the continuous improvement of living conditions’,
citing the Universal Declaration of Human Rights and the International
Covenant on Economic, Social and Cultural Rights (ICESCR).>’

The consultation requirement links all three policies discussed here. Indeed,
for the World Bank, EBRD and IDB, the required consultation and participation
under the involuntary resettlement policy are conducted through the process
described in a separate policy for stakeholder engagement.>®

c¢) Indigenous peoples

Central to the indigenous peoples policies are consultation and participation—
as with other project-affected people—but also and more specifically, free, prior

3 ADB SR2 (Involuntary Resettlement) para 1; AfDB OS2 (Involuntary Resettlement: Land
Acquisition, Population Displacement and Compensation); EBRD PR5 (Land Acquisition,
Restrictions on Land Use and Involuntary Resettlement) para 3; IDB ESPSS (Land Acquisition
and Involuntary Resettlement) para 2; WB ESS5 (Land Acquisition, Restrictions on Land Use
and Involuntary Resettlement) para 2.

% IDB ESPSS5 ibid, para 8; WB ESSS5 ibid, para 11; EBRD PRS5 ibid, para 12; ADB SR2 ibid,
para 6; AfDB OS2 ibid; AIIB ESS2 (Land Acquisition and Involuntary Resettlement) para 4.

55 ADB SR2 ibid, paras 17-18; AfDB OS2 ibid, ‘Resettlement Planning’; AIIB ESS2 ibid, paras
11-15; EBRD PR 5, para 55; IDB ESPSS5 ibid, para 19; WB ESSS5 ibid, para 26.

6 ADB SR2 ibid, para 21; AIIB ESS2 ibid, para 20; EBRD PR3 (n 53) para 61; IDB ESPSS5 ibid,
para 25; WB ESS5 ibid, para 33. >7 EBRD PR5 ibid, para 2.

38 'WB ESSS5 (n 53) para 17; EBRD PRS5 ibid, para 37; IDB ESPS5 (n 53) para 10.
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and informed consent (FPIC). The rationale for requiring consent is the
indigenous peoples’ particular vulnerability when projects involve:

(i) commercial development of the cultural resources and knowledge of
Indigenous Peoples; (ii) physical displacement from traditional or customary
lands; and (iii) commercial development of natural resources within customary
lands under use that would impact the livelihoods or the cultural, ceremonial,
or spiritual uses that define the identity and community of Indigenous Peoples.>®

As most MDBs claim, however, FPIC has no universally accepted meaning.
They thus adopt slightly varying definitions, generally agreeing that FPIC
does not require unanimity but is an enhanced version of meaningful
consultation. For the EBRD, ‘consent refers to the collective support of
affected indigenous peoples for the proposed project activities’ that is
‘established through good-faith negotiations between the client and affected
indigenous peoples, at the conclusion of which the latter arrive at a decision,
in accordance with their cultural traditions, customs and practices’.%°

The ADB importantly begins its indigenous peoples policy by mentioning
that many States in Asia and the Pacific voted in favour of the UN
Declaration on the Rights of Indigenous Peoples (UN DRIP).%! It then
focuses on the problem of development projects increasingly intruding into
areas that indigenous peoples ‘traditionally own, occupy, use, or view as
ancestral domain’, and emphasizes the need for special efforts to engage them
in the development decision-making process, so that their specific needs and
aspirations are taken into account.®> The UN DRIP is likewise among the
international conventions and instruments guiding the IDB’s policy
requirements.®> The World Bank recognizes indigenous peoples as having a
‘vital role in sustainable development’.%4 Its objective is ‘ensur[ing] that the
development process fosters full respect for the human rights, dignity,
aspirations, identity, culture and natural resource-based livelihoods’> of this
distinct, particularly vulnerable social and cultural group.

Similar to involuntary resettlement policies, borrowing States are required to
(1) assess the nature and degree of the expected direct and indirect economic,
social, cultural (including cultural heritage) and environmental impacts on
indigenous peoples; (ii) engage the latter in meaningful consultation and
ensure their informed participation in project design and implementation; (iii)

3% ADB SR3 (Indigenous Peoples) para 30. See also EBRD PR7 (Indigenous Peoples) para 14;
IDB ESPS7 (Indigenous Peoples) paras 16-21; WB ESS7 (Indigenous Peoples/Sub-Saharan
African Historically Underserved Traditional Local Communities) para 24.

0 EBRD PR7 ibid, para 13. See also ADB SR3 ibid, para 31; IDB ESPS7 ibid, para 15 WB
ESS7 ibid, paras 25-26. ! ADB SR3 ibid, para 1. 2 ibid.

% IDB ESPS7 (n 59) para 3. The other instruments are: ILO Convention 169; OAS Declaration
on the Rights of Indigenous Peoples; Regional Agreement on Access to Information, Public
Participation and Justice in Environmental Matters in Latin America and the Caribbean (the
Escazu Agreement). % WB ESS7 (n 59) para 4.

5 WB ESS7 ibid, Objectives. See also ADB SR3 (n 59) para 3.
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obtain FPIC in certain circumstances; and prepare, in consultation with the
affected indigenous peoples, a time-bound indigenous peoples (development)
plan which specifies protective or mitigating measures whose scope and scale
are proportionate to the project’s potential risks and impacts.®® IFIs’ clients are
additionally expected to ‘explore feasible alternative project designs to avoid
the relocation of indigenous peoples from their communally held traditional
or customary lands’, especially because they often have close ties to these
lands and ‘their forests, water, wildlife, and other natural resources’, and such
ties ‘can relate to livelihoods, cultural, ceremonial, or spiritual dimensions and
can define indigenous peoples’ identities and communities’.6”

2. Functions of [AMs

All TFIs have IAMs serving dual functions: compliance review (investigation)
and dispute resolution (problem-solving). Together these functions help build ‘a
credible and responsive structure to ensure that projects are environmentally
and socially sound and enhance [the IFIs’] contribution to sustainable
development’.®8

Some IAMs likewise have an advisory function. Inspired by, and improving
upon, the World Bank Inspection Panel,® the Compliance Advisor/
Ombudsman (CAQO) was established in 1999 to serve as the IAM for the
private sector-oriented members of the World Bank Group, namely, the
International Finance Corporation (IFC) and the Multilateral Investment
Guarantee Agency (MIGA). The CAO’s three discrete functions are indicated
by its very name: compliance review or audit, dispute resolution or problem
solving (ombudsman), and advice-giving.”°

a) Compliance review

An TAM’s principal function is to receive and investigate complaints from
individuals or communities claiming that they were harmed, or threatened to
be harmed, by an IFI’s violation of its safeguard policies. This mandate and
the attendant requirement for IFI management to respond to the compliance
review report fittingly demonstrate the axiom of speaking truth to power and
highlight how power-wielders can be compelled to justify their conduct.”!

%6 WB ESS7 ibid, paras 12—13. See also ADB SR3 ibid, paras 16-19; AIIB ESS3 (Indigenous

Peog)les) paras 5, 19; EBRD PR7 (n 59) paras 17, 25; IDB ESPS7 (n 59) paras 17-18.
7 EBRD PR7 ibid, paras 16, 18. See also ADB SR3 ibid, paras 26, 35; IDB ESPS7 ibid, paras

16, 19; WB ESS7 ibid, paras 4, 31.

%8 Office of the Compliance Advisor/Ombudsman (CAO) Terms of Reference, 1st January
1999, Oxford International Organizations (OXIO) 540 (7 May 2019).

" The mandate of the Inspection Panel only covers the operations of the International Bank for
Reconstruction and Development and the International Development Association.

70 Office of the Compliance Advisor/Ombudsman (CAO) Terms of Reference (n 68).

"' See E Brown Weiss, Establishing Norms in a Kaleidoscopic World (Brill 2019) 363.
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As a fact-finding exercise,”? compliance review proceedings follow a general
pattern: IAM reports enumerate the applicable and/or invoked safeguard
policies; present the respective views of complainants and IFI management;
set out the relevant facts, including those gathered from site visits; ascertain
compliance; and make recommendations, as necessary and if so authorized,
to rectify any violation of the environmental and social policies.

A typical allegation in a request for investigation or inspection involves a
failure to conduct an EIA that resulted in the project area covering a protected
natural habitat that should have been excluded. Complainants can also claim
that an EIA is insufficient, for ignoring certain areas that are also likely to be
impacted by the project. In a case brought before the Inspection Panel, for
instance, Chadian residents alleged, among others, that the EIA (for a
World Bank-funded transboundary pipeline project) defined the project arca
too restrictively to the oil production and transmission zones, thereby
excluding testing and exploration sites in other regions.”> The Panel
affirmed this allegation: ‘The Project’s spatial dimensions have to be
explicitly defined to embrace all areas that will experience significant
impacts from the Project’.”* In its Action Plan, Management disagreed that
it was noncompliant with the EIA policy, because the latter ‘does not
“require” Regional EA’.75 Tt nevertheless proposed to ‘intensify its efforts to
work with the relevant Chadian agencies to prepare the [Regional
Development Plan] ... to address spatial issues and satisfy the objectives of
Regional EA’.76

It is noteworthy that the Management Response, which is submitted
following the request for investigation and serves as the power-wielder’s
rendering of account, essentially reads like a defence. This document
typically includes a rebuttal of the IAM’s factual findings, especially of
causality. Management’s justification often states that it adequately
supervised the stakeholder consultation conducted by the borrowing State; or
that it exercised due diligence in ensuring that the borrower undertook the
proper EIA; or that ‘the serious failures that may exist are exclusively
attributable to the borrower or to other factors external to the Bank’.”” Thus,
while IAMs stop short of determining whether an IFI engaged in wrongful

72 See ADB, Accountability Mechanism Policy (2012) (ADB AM Policy) 22, para 114; ADB,
Review of the Inspection Function: Establishment of A New Accountability Mechanism (May
2003) 23, para 99; IDB MICI Policy (n 37) 16, para 37.

73 Inspection Panel, Chad: Petroleum Development and Pipeline Project, Eligibility Report/
Report and Recommendation on Request for Inspection (12 September 2001).

™ Inspection Panel, Chad: Petroleum Development and Pipeline Project, Investigation Report
(17 July 2002) 27, para 83.

75 IBRD/IDA, Chad: Petroleum Development and Pipeline Przyect Management Report and
Recommendation (21 August 2002) 7, para 24. ¢ ibid 17, para 56, Table 3.

77 World Bank Inspection Panel Resolution (8 September 2020) para 20(c) <https:/thedocs.
worldbank.org/en/doc/324181599763396673-0330022020/original/InspectionPanelResolution.
pdf>.
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conduct, the management and staff are still required under the IO’s rules to
answer the project-affected people’s complaint and explain their conduct
based on what the safeguard policies provide. Significantly, there may be
instances where the causality analysis is not disputed, but rather the
Management Action Plan indicates concrete steps to correct noncompliant
conduct. These corrective measures could include, for instance, telling the
borrower to conduct another or a supplemental EIA or to hold another
consultation session that includes groups who were previously not given an
opportunity to participate.

Despite its avowed objective of giving a voice to project-affected people,
however, compliance review tends to be inward-looking in practice. For
instance, the CAO’s objective in investigating alleged noncompliance with
IFC and MIGA policies is to ‘improv[e] [IFC/MIGA environmental and social
performance’”® by holding ‘discussions with IFC/MIGA team working with the
specific project and other stakeholders to understand which criteria IFC/MIGA
used to assure itself/themselves of the performance of the project’.” Other
IAMs similarly perceive compliance review as primarily serving supervisory
purposes. Moreover, although it is the project-affected people who trigger
compliance review proceedings—ie they are given the opportunity to call out
the possible errors of IFT management and staff—a closer examination of the
ensuing procedures depicts a different set of account-holders. For example,
IAM reports are addressed to the IFI’s governing body, the Board of
Executive Directors, or the Bank President. Likewise, the Management’s
Response containing its explanation and/or proposed action plan is directed
to the Board, not to the complainants.

Yet, the subject matter of JAM proceedings involves, if not revolves around,
the harm or threat thereof suffered by the project-affected people due to
management or staff failure to comply with the IFI’s policies and procedures.
It thus seems logical and fair to expect that the explanation is owed to them
as much as—if not more than—to the Board. That this legitimate expectation
is unfulfilled makes the accountability obtained through the Inspection Panel
and similar mechanisms indirect and incomplete. In this regard, IAMs hardly
deviate from the traditional framework, as portrayed by Brown Weiss,
wherein 10s remain directly ‘accountable to the Governments that established
and that fund them’ and are merely ‘accountable at least indirectly to those that
are affected by what they do, be they affected peoples or communities, the
private sector, or non-governmental bodies’.8°

b) Dispute resolution

Dispute resolution involves various procedures, such as mediation,
conciliation, consultative dialogue, information sharing and fact-finding. Also

8 CAO Operational Guidelines (2013) 5. 7 ibid 22-3. 80 Brown Weiss (n 71) 356.
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called problem-solving, this function complements the investigation by
pragmatically addressing project-affected people’s grievances and ‘improving
environmental and social outcomes on the ground’,®! without focusing on the
issue of IFI compliance with its policies and procedures.®? Simply put, the
problem-solving function is flexible, outcome-driven, and does not entail
identifying and allocating blame.33

To ‘empower project-affected people ... rather than just letting them be
recipients of the [investigation] results’,%* the ADB pioneered the problem-
solving function—performed by the Special Project Facilitator (SPF)—
to complement the inspection function of its accountability mechanism.
The SPF is mandated to ‘engage with all relevant parties, including
the complainants, the borrower, the ADB Board member representing the
country concerned, Management, and staff to gain a thorough understanding
of the issues to be examined’.8> Concretely, it has handled a grievance about
inadequate compensation to owners whose shops were removed due to an
ADB-supported road improvement project. Its first step was to organize
several meetings with complainants, borrowing country officials, and the
ADB operations department about possible solutions. The SPF also helped
complainants put together the requisite documentation to have their
properties evaluated. The borrower’s transport ministry then paid the
compensation, and the SPF even ‘visited to confirm the payment and the
satisfaction of the complainants’.8¢

Significantly, the ADB’s ‘dual approach [or bifurcated model] had a ripple
effect with its adoption by EBRD, JBIC [Japan Bank for International
Cooperation], AfDB, followed by EIB [European Investment Bank], and (in
2010) by IADB [Inter-American Development Bank] when it overhauled its
previous mechanism focused on investigation with this combined
approach’.3” The CAQO’s Ombudsman or Dispute Resolution role also
performs this function.®8

The flexibility and consensus-oriented character of the problem-
solving function could be as vicious as it is virtuous, because it usually
involves ‘difficult compromises about what can be achieved and may
result in significant harms being left unaddressed’—a situation that the
OHCHR finds objectionable, because it undermines the inalienable nature of
human rights.®? These features obscure the unequal bargaining strengths—a

81 CAO Operational Guidelines (n 78) 4, 18.

82 See IDB MICI Policy (n 37) 13—14, paras 24-26; ADB AM Policy (n 72) 24, para 126.

8 ADB AM Policy ibid, para 126. 8 ADB AM Policy ibid 4, para 13.
> ibid, para 128(iii).

86 Office of the Special Project Facilitator (OSPF), ‘Accountability: OSPF Problem-Solving
Primer’ (ADB, 2012) <https:/www.adb.org/sites/default/files/publication/29979/ospf-problem-
solving-primer.pdf>.

87'S Nanwani, ‘Directions in Reshaping Accountability Mechanisms in Multilateral
Development Banks and Other Organizations’ (2014) 5 GlobPol 242, 243.

8 CAO Operational Guidelines (n 78) 14. 8 OHCHR (n 16) 60.

3
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function of ‘technical, legal, financial, or fiscal resources and capacities’?%—of
the parties to the dispute resolution process. In this respect, the following
provision in the African Development Bank (AfDB) Independent Recourse
Mechanism (IRM) Operating Rules and Procedures is noteworthy: ‘The
Problem-Solving exercise shall be particularly sensitive to the existence of
power asymmetries between the negotiating parties, particularly concerning
the availability of information needed and the capacity of the parties to
participate effectively in these processes.”®!

Using recent World Bank reforms, the next sub-section further explains both
compliance review and dispute resolution functions.

¢) New World Bank Accountability Mechanism

Before the World Bank Accountability Mechanism’s creation in 2020, the
Inspection Panel served as the sole IAM for the IBRD and the International
Development Association (IDA). While its ‘progeny’ in other IFIs have
assumed both investigation and problem-solving functions, the Panel has
only performed the former since 1993. With the new Accountability
Mechanism, the Bank decided to create a separate unit to perform the latter
function, instead of adding it to the Inspection Panel’s authority. As
expressly provided in the relevant Board resolutions, ‘The Inspection Panel
will have no role in dispute resolution and will not opine on policy
compliance in dispute resolution or the outcome of the dispute resolution
process.’??

There have thus been minimal changes to the Panel’s mandate and operating
procedures.”? It continues to have jurisdiction to receive and investigate
complaints wherein individuals and communities allege that their ‘rights and
interests have been or are likely to be directly affected by an action or
omission of the Bank as a result of a failure of the Bank to follow its
operational policies and procedures’ and ‘that such failure has had, or
threatens to have, a material adverse effect’.”* Additionally, its investigation
remains limited to Bank management and staff conduct. Hence, the Panel
report can only discuss ‘those material adverse effects, alleged in the request,

% D Desierto et al, “The “New” World Bank Accountability Mechanism: Observations from the
ND Reparations Design and Compliance Lab’ (EJIL: Talk!, 11 November 2020) <https:/www.
ejiltalk.org/the-new-world-bank-accountability-mechanism/>.

°l AfDB, The Independent Recourse Mechanism — Operating Rules and Procedures January
2015 (updated June 2021) (AfDB IRM Operating Rules) para 48.

92 World Bank Accountability Mechanism Resolution (8 September 2020) para 6 <https:/www.
inspectionpanel.org/sites/www.inspectionpanel.org/files/documents/AccountabilityMechanism
Resolution.pdf>; World Bank Inspection Panel Resolution (n 77) para 32.

% World Bank Accountability Mechanism Resolution ibid, para 6. See also Inspection Panel,
Operating Procedures (December 2022).

%4 World Bank Inspection Panel Resolution (n 77) para 13.
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that have totally or partially resulted from serious Bank failure of compliance
with its policies or procedures’.?> The Panel’s authority to comment on the
Management Report and Recommendation likewise remains restricted to
submitting its view, for the Executive Directors’ consideration, on ‘the
adequacy of consultations with affected parties in the preparation of the
management action plan’.%°

The expressly stated purpose of the World Bank Dispute Resolution Service
is ‘to facilitate a voluntary and independent dispute resolution option for
Requesters [ie project-affected people] and borrowers (the “Parties”) in the
context of Inspection Panel Requests for Inspection’” and assist the Parties
in reaching a mutually agreed solution.® The jurisdiction ratione materiae of
the mediator jointly selected by the Parties to deliver dispute resolution services
is the same as that of the Inspection Panel, namely, ‘project-related issues raised
in the Request for Inspection and identified as the issues to be investigated in the
Inspection Panel’s report to the Executive Directors recommending
investigation’.”? Consistent with the optional and consensual nature of this
function, any of the Parties can withdraw at any time to conclude the dispute
resolution process.'0

Thus the only major change effected by the new Accountability Mechanism is
that Inspection Panel proceedings could be temporarily suspended, should the
project-affected people and the borrowing State mutually agree to pursue
dispute resolution.'%! Moreover, a possible outcome of the dispute resolution
is preventing the Panel from taking further action on the request for
investigation if ‘the Parties have reached agreement and signed a Dispute
Resolution Agreement’, since the case shall then already be considered
closed.!9? Recalling the asymmetries among the Bank, the borrower and the
project-affected people, this ‘solution’ is problematic, as it creates the unjust
and objectionable possibility that Parties could ‘lawfully waive — by
agreement — violations of Bank policies and procedures, regardless of the
legal consequences of the material adverse effects of these violations on the
Requesters’.103

C. Sustainable Development and the Right to Remedy

The emergence of accountability as an institutional priority is contemporaneous
and intimately connected to IFIs’ incremental recognition of sustainable
development as part of their operations, if not the core of their legal mandates
as IOs. Several authors have analysed the evolution of the constituent
instruments of the World Bank and other MDBs that resulted in their

% ibid, para 38. % ibid, para 42.

7 World Bank Accountability Mechanism Resolution (n 92) para 9.

% ibid, para 12(a). % ibid, para 12(d). 190" ibid, para 13(a).

191 World Bank Inspection Panel Resolution (n 77) paras 30-33 (e. Referral to Dispute
Resolution section). 192 ibid, para 33(b). 193 Desierto et al (n 90).
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formulation of the safeguard policies.'%* Such accounts will not be repeated
here, but it is important to contextualize the creation of IAMs in these
substantive changes to MDBs’ internal law. The AfDB fittingly describes the
IRM’s purpose by referring to its role in ensuring compliance with the bank’s
‘policies and procedures related to sustainability’.!% Moreover, through their
interpretive functions, IAMs clarify, elaborate and operationalize the concept
of sustainable development, which lies at the core of IFIs’ legal or
constitutional mandates. !¢

1. Do no harm

Most MDBs’ financing activities and sustainability efforts implement a ‘do no
harm’ principle. The IDB, for instance, relates its implementation to
establishing ‘clear provisions for effectively managing project-related
environmental and social risks and impacts, and whenever feasible,
facilitating the enhancement of social and environmental sustainability
beyond the mitigation of adverse risks and impacts’.107

IFIs construe and implement ‘do no harm’ as a due diligence obligation—
consistent with how some tribunals'®® and scholars!®® interpret the harm
prevention rule. Their duty of prevention covers harms to both people and
environment. This coverage contrasts with the harm prevention rule in
international environmental law and is closer to the older Trail Smelter ‘no

194 TFI Shihata, ‘The Dynamic Evolution of International Organizations: The Case of the World
Bank’ (2000) 2 JHistIntlL 217; L Boisson de Chazournes, ‘Compliance with Operational Standards:
The Contribution of the World Bank Inspection Panel’ in GS Alfredsson and R Ring (eds), The
Inspection Panel of the World Bank: A Different Complaints Procedure (Martinus Nijhoff 2001);
A Ninio, ‘Postscript and Update: Accountability and Environmental and Social Safeguards’ in D
Freestone (ed), The World Bank and Sustainable Development: Legal Essays (Brill Nijhoff
2012); JAP Lorenzo, “Development” versus “Sustainable Development?: (Re-)Constructing the
International Bank for Sustainable Development’ (2018) 51 VandJTransnatlL 399; P Dann and M
Riegner, ‘The World Bank’s Environmental and Social Safeguards and the Evolution of Global
Order’ (2019) 32 LJIL 537. 105 AfDB IRM Operating Rules (n 91) para 3.

196 G Handl, ‘The Legal Mandate of Multilateral Development Banks as Agents of Change
Toward Sustainable Development’ (1998) 92 AJIL 642.

197 DB, Environmental and Social Policy Framework (September 2020) para 1.4.

198 Tvail Smelter Arbitration (USv Canada) [1938 and 194113 RIAA 1905; Corfit Channel Case
(UK v Albania) (Merits) [1949] ICJ Rep 4; Legality of the Threat or Use of Nuclear Weapons
(Advisory Opinion) [1996] ICJ Rep 226; Gabcikovo-Nagymaros Project (Hungary/Slovakia)
(Judgment) [1997] ICJ Rep 7; Pulp Mills on the River Uruguay (Argentina v Uruguay)
(Judgment) [2010] ICJ Rep 14.

199 See, eg, J Peel, ‘Unpacking the Elements of a State Responsibility Claim for Transboundary
Pollution’ in S Jayakumar et al (eds), Transboundary Pollution (Edward Elgar Publishing 2015); C
Redgwell, ‘Transboundary Pollution: Principles, Policy and Practice’ in Jayakumar et al (eds) ibid;
KA Brent, ‘“The Certain Activities Case: What Implications for the No-Harm Rule?’ (2017) 20
APJEL 28; JE Vifuales, ‘Due Diligence in International Environmental Law: A Fine-Grained
Cartography’ in H Krieger, A Peters and L Kreuzer (eds), Due Diligence in the International
Legal Order (OUP 2020).
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harm’ rule that focused on State responsibility for transboundary harm.!1° Tt
aligns with the ILC’s definition of harm as one ‘caused to persons, property
or the environment’ in relation to hazardous activities.!!!

While IFIs still vehemently deny bearing human rights obligations, their
interpretation of the harm prevention rule leaves space to argue that they
have at least an obligation to respect human rights. Significantly, IFIs are
enjoined under the ICESCR to pay greater attention to protecting human
rights in their financing activities, including the policies they prescribe or
require as condition for funding.!!? One study succinctly explains that due
diligence operationalizes ‘do no harm’, and as applied to potential human
rights infringements, 10s ‘have the ex ante duty to identify and mitigate
potential human rights risks exacerbated by their operations, as well as the
ongoing duty to monitor and mitigate newly emerging human rights
violations’.!!3 Additionally, as the World Bank is considered a UN
specialized agency (pursuant to a Relationship Agreement between these
10s), it is bound by the UN Charter, including its human rights-related
provisions. In this regard, the Bank’s obligation to respect the Charter
involves undertaking due diligence tasks.

2. Due diligence

The ILC explains that the harm prevention duty is one of due diligence, rather
than a guarantee of total prevention, such that a State must exert ‘best possible
efforts to minimize the risk’ or undertake ‘all appropriate measures to prevent
significant transboundary harm’.!'# Rather than a free-standing obligation, due
diligence qualifies behaviour and describes the duty of care ‘needed when a
risk has to be controlled ... to prevent harm and damage done to another actor
or to a public interest’.!!> From an international project finance perspective,
due diligence is a set of practices and methods aimed at identifying and
assessing risks. As Diane Desierto expounds, ‘[tlhe scope of the risk
assessment is necessarily extensive as to subject-matter, multidimensional as to

"0 J Brunnée, ‘Harm Prevention’ in L Rajamani and J Peel (eds), The Oxford Handbook of
International Environmental Law (OUP 2021) 272; T Stephens, International Courts and
Environmental Protection (CUP 2009) 135.

"' ILC Draft Prevention Articles (n 29) art 2(b).

12 gee, eg, UN Economic and Social Council, ‘CESCR General Comment No. 14: The Right to
the Highest Attainable Standard of Health (Art. 12)’ (11 August 2000) UN Doc E/C.12/2000/4, para
64; UN Economic and Social Council, ‘CESCR General Comment No. 12: The Right to Adequate
Food (Art. 11)’ (12 May 1999) UN Doc E/C.12/1999/5, para 41.

"3 E Campbell et al, ‘Due Diligence Obligations of International Organizations under
International Law’ (2018) 50 NYUJIntlIL&Pol 541, 584.

"4 TLC Draft Prevention Articles (n 29) art 3; ILC Draft Prevention Articles (n 29) Commentary
on art 3, para (7).

"5 A Peters, H Krieger and L Kreuzer, ‘Due Diligence in the International Legal Order:
Dissecting the Leitmotif of Current Accountability Debates’ in Krieger, Peters and Kreuzer (eds)
(n 109) 2.
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tools and methods used for risk analysis, interrelated in the approach to
identifying individual and collective environmental and social risks, and
continuing as part of the Bank Management’s project oversight’.116

Based on the MDBs’ formulation, ‘do no harm’ is the underlying substantive
obligation that the procedural duty of due diligence operationalizes. The World
Bank now explicitly acknowledges its own duty of due diligence,
‘proportionate to the nature and potential significance of the environmental
and social risks and impacts related to the project’, in order to implement the
Environmental and Social Policy (ESP).!!7 An entire sub-section in the ESP
details mandatory requirements for Bank management and staff in carrying
out environmental and social due diligence, which is intended to ‘assist the
Bank in deciding whether to provide support for the proposed project and, if
so, the way in which environmental and social risks and impacts will be
addressed in the assessment, development and implementation of the
project’.!1® Most relevant here is this specification:

32. The Bank’s due diligence responsibilities will include ...: (a) reviewing the
information provided by the Borrower relating to the environmental and social
risks and impacts of the project, and requesting additional and relevant
information where there are gaps that prevent the Bank from completing its due
diligence; and (b) providing guidance to assist the Borrower in developing
appropriate measures consistent with the mitigation hierarchy to address
environmental and social risks and impacts in accordance with the ESSs. The
Borrower is responsible for ensuring that all relevant information is provided to
the Bank so that the Bank can fulfil its responsibility to undertake environmental
and social due diligence in accordance with this Policy.!'”

As early as 2009, the ADB similarly recognized its duty under the safeguard
policies to ‘help borrowers/clients meet [policy] requirements during project
processing and implementation through capacity-building programs, ensure
due diligence and review, and provide monitoring and supervision’.!20

Apart from IFIs’ own declaration of their ‘do no harm’ and due diligence
commitments, the harm prevention rule is custom that binds IOs as subjects
of international law. Although the State arguably bears the primary
international legal obligations towards environmental and human rights
protection during development projects, IFIs qua IOs cannot absolve
themselves of the customary duty under international law to take diligent
steps to prevent harm. Moreover, given the material and power inequalities
between MDBs and many borrowing States, it is reasonable to expect the
former to be more capable of ensuring that development projects do not

16 DA Desierto, ‘Due Diligence in World Bank Project Financing’ in Krieger, Peters and

Kreuzer (eds) ibid 339.
"7 World Bank, ‘World Bank Environmental and Social Policy for Investment Project
Financing’ in WB ESF (n 45) 3—4. 118 ibid 7, para 30. 119 ibid 7-8, para 32.

120° ADB SPS (n 49) para 16 (emphasis added). See also ADB, Operations Manual (2013).
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cause environmental and social harms and that remedies are provided should
such harms nevertheless occur.

3. Right to remedy

Remedy is highly important in the development finance context for several
reasons, foremost of which are IFIs’ legal mandates to pursue sustainable
development and ‘do no harm’ and the necessity to meet ‘evolving social
expectations and relevant normative developments’.!?! Among such
developments are the elaboration of the right to remedy into procedural
(effective access) and substantive components, its crystallization as a
customary rule, and the implication that IOs are legally bound to go beyond
the first level of accountability.'??> As the OHCHR explains, ‘remedy is the
functional corollary of the “do no harm” mandates of DFIs, going to the heart
of their missions’,'?> and TAMs aid DFIs in performing such missions by
‘support[ing] the voice, empowerment and participation rights of people
directly affected by projects [and] bringing inputs, knowledge and feedback
loops that may not otherwise be available, to the benefit of equity and
sustainability’.!>* However, as one commentator critically notes, ‘[t]he
IAMs’ general lack of consequential authority is a major shortcoming of the
IFT accountability systems’.!2> A notable exception is the AfDB IRM, which
is expressly authorized to recommend, upon finding noncompliance, ‘[t]hat
redress be provided to those harmed, which may include financial and/or
non-financial considerations’.!?¢ Whether other IFIs would follow the
AfDB’s example remains subject to conjecture.

It is interesting to see how the World Bank views its sustainable development
mandate and relationship with international law:

[TThe World Bank’s activities support the realization of human rights expressed in
the Universal Declaration of Human Rights. Through the projects it finances, and
in a manner consistent with its Articles of Agreement, the World Bank seeks to
avoid adverse impacts and will continue to support its member countries as they
strive to progressively achieve their human rights commitments.'%’

This statement represents the long-standing official position of the World
Bank, as well as other IFIs, that it does not bear international human rights
obligations but simply acts in an assistive or supportive capacity vis-a-vis
member States, who are the ones legally bound to respect, protect and fulfil
the human rights implicated in development projects.!?® A few observations

12l OHCHR (n 16) 14.

122 K Wellens, Remedies against International Organisations (CUP 2002) 17-18.

123 OHCHR (n 16) 14. 124 ibid 59 (citation omitted). 125 Hunter (n 1) 459.

126 AfDB IRM Operating Rules (n 91) para 67.

127 World Bank (n 45) 1-2, para 3 (emphasis added).

128 DD Bradlow and C Grossman, ‘Limited Mandates and Intertwined Problems: A New
Challenge for the World Bank and the IMF’ (1995) 17 HumRtsQ 411; A McBeth, ‘A Right by
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and recommendations by treaty bodies, as well as academic commentaries,
convincingly refute this claim.!?°

TAMs’ contributions to the overall improvement of project performance and,
possibly, to decreasing the likelihood of future environmental and social harms
in development projects, should not be ignored. It nonetheless bears emphasis
that they still fail to adequately and appropriately satisfy the project-affected
people’s right to remedy, especially concrete reparation.!30 This deficiency
could be attributed to the fact that, except in a few existing accountability
mechanisms, the involvement of project-affected people does not go further
than initiating a complaint. Complainants are excluded from subsequent
processes and are not even given an opportunity to provide inputs to the
management action plan, which is meant to correct the project failures or
violations that have caused social or environmental harm. Additionally, the
considerable discretion of the [IFl—mainly the Management and, to a lesser
extent, the Board of Executive Directors—regarding the appropriate actions
upon a finding of noncompliance is problematic. According to Hunter,
enabling the Bank to exercise greater discretion and professional judgment
exacerbates the glaring gaps in the standards, ‘most notably the lack of a
clear commitment to ensure Bank projects do not contribute to violations of
human rights’.131

An examination of the management action plans formulated by different
MDBs after a compliance review shows that the actions are corrective but
not reparative. Put differently, the outcome of establishing harm-causing
noncompliant behaviour is not to wipe out the adverse consequences to
project-affected people. Instead, the actions usually taken by IFI
management are forward-looking and geared towards improving project
implementation in subsequent phases. Notably, this procedure is consistent
with the ILA’s recommended rules and practices about reporting and
evaluation, specifically that reports ‘should not only contain a genuine
account of action or inaction but also explanations for the course of
conduct’ and past operations should not perfunctorily be used ‘as a model
for future operational activities’.!32

Any Other Name: The Evasive Engagement of International Financial Institutions with Human
Rights’ (2009) 40 GWashIntlLRev 1101; A Morelli, ‘International Financial Institutions and
Their Human Rights Silent Agenda: A Forward-Looking View on the “Protect, Respect and
Remedy” Model in Development Finance’ (2020) 36 AmUIntILRev 51; Desierto (n 116).

129" See, eg, R Daiiino, ‘The Legal Aspects of the World Bank’s Work on Human Rights’ (2007)
41 IntlLaw 21; ME Salomon, ‘International Economic Governance and Human Rights
Accountability’ (2007) LSE Law, Society and Economy Working Paper No 9/2007; A Khalfan,
‘Development Cooperation and Extraterritorial Obligations’ in AFS Russell and M Langford
(eds), The Human Right to Water: Theory, Practice and Prospects (CUP 2017); JP Bohoslavsky,
‘Complicity of International Financial Institutions in Violation of Human Rights in the Context of
Economic Reforms’ (2020) 52 ColumHumRtsLR 203. 130 OHCHR (n 16) 61-2.

131 Hunter (n 1) 458. 132 1LA (n 2) 235.
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IV. RESPONSIBILITY OF INTERNATIONAL ORGANIZATIONS: LIABILITY

States are interested in controlling and ensuring 10s’ performance of their
functions in accordance with international law.!33 A step in this direction, the
ARIO attempt to codify and progressively develop rules that would prevent I10s
from becoming Frankenstein’s monster,!34 inflicting harm on people and the
environment. Its text and principles derive from the ARSIWA. The ILC
acknowledges, however, that IOs, as international actors, have idiosyncrasies
that distinguish them from States. The difficulties in drafting the secondary
rules stem in large part from ‘the limited availability of pertinent practice’,
the unavailability or inadequate use of third-party dispute settlement
procedures that cover I0s, and the ‘great diversity among [them]’.!33

In contrast to IFIs’ accountability system, the ILC responsibility regime is
objective and non-relational. This characterization means that determining the
existence of international responsibility requires looking only at an international
actor and their conduct, without regard to the effect of the latter or to any
relationship of said actor to another entity, international or otherwise. What
distinguishes the ILC framework, conceptualized here in the responsibility as
liability sense, from the IFI accountability regime (responsibility as
answerability) is its focus on identifying the violation of a legal obligation
and specifying the consequences of such violation for the responsible actor.
According to Crawford and Watkins, the principles behind this
conceptualization ‘shape the judicial response to international lawbreaking
and the legal obligations which responsible parties thereby acquire’.!3¢ This
emphasis can be observed in the overall structure of the ARIO, wherein the
part dealing with the Content of the International Responsibility immediately
follows the part that tackles The Internationally Wrongful Act itself.

A. Definition and Consequences of International Responsibility

At the crux of the law of international responsibility is an internationally wrongful
act. International responsibility requires two elements: (i) an act or omission
attributable to an actor, either a State or an 10; that (ii) constitutes a breach of an
international obligation of that actor.'3” The notions of ‘injury’ and an ‘injured
State’, become relevant only at a later phase, namely, in invoking responsibility
and implementing the legal consequences of an internationally wrongful act.

133 See generally, MH Arsanjani, ‘Claims Against International Organizations: Quis Custodiet
Ipsos Custodes?’ (1981) 7 YaleJWorldPubOrd 131; E Suzuki and S Nanwani, ‘Responsibility of
International Organizations: The Accountability Mechanisms of Multilateral Development
Banks’ (2005) 27 MichJIntlL 177; DD Bradlow, ‘International Law and the Operations of the
International Financial Institutions” in DD Bradlow and DB Hunter (eds), International Financial
Institutions and International Law (Kluwer Law International 2010).

134 See A Guzman, ‘International Organizations and the Frankenstein Problem’ (2013) 24 EJIL
999. 135 ARIO (n 3) General Commentary, paras (5), (7).

136 Crawford and Watkins (n 27) 284; ibid. 137 ARIO (n 3) art 4; ARSIWA (n 3) art 2.
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The ARIO share the premises underlying the ARSIWA’s provisions on
reparation. Legal consequences of an internationally wrongful act serve at
least two purposes: (i) maintaining or restoring the rule of law in the interest
of the international community as a whole (‘legality function’); and (ii)
making whole the parties injured by the breach of an obligation (‘remedial
function’).!3®  Although not entirely clashing, these purposes and
the provisions that operationalize them sometimes stand in tension, to the
detriment of affording full reparation to injured parties.!?® For instance, the
ILC’s choice to restrict compensation to ‘financially assessable damage’ is
intended to ensure that the ARIO do not punish the responsible State, instead
only compelling it to restore or uphold the international rule of law. This
solution, however, could be inadequate for an injured party, who might
additionally be interested in imposing punitive damages to deter future
violations. The standard of ‘financially assessable damage’ also poses
difficulties in establishing non-pecuniary environmental harms, such as air or
marine pollution and loss of biodiversity. 40

The ARIO are limited to enforcing and protecting rights and obligations of
States and 10s. Despite the ‘communitarian turn’ in the international
responsibility regime,!4! it appears that the international community, as
understood in the ARIO, excludes individuals and other non-State actors. The
latter’s conduct only becomes legally relevant if it is attributable to a State or an
10.'42 Conversely, responsibility for human rights violations and breach of
other treaties, wherein the ultimate rights-bearers are individuals, can only be
implemented by States and 10s.!43

Whether 10s have international obligations owed to non-State actors—as
could reasonably be argued in the case of MDBs vis-a-vis project-affected
people—is a question that the ILC barely tackled. However, it noted, albeit
still quite vaguely, that the wording of Article 10(2) of the ARIO ‘is not
intended to exclude the possibility that other rules of the organization may
form part of international law’,'4* meaning, some parts of IFIs’ internal law
could give rise to international legal obligations. The ‘institutional theory of
law’ more readily admits such possibility and the plurality of legal
phenomena, given the shift of this school of thought’s inquiry from how the
legal system legitimizes legal norms, to how certain results of human activity
and social reality ‘can obtain legal validity as elements of the legal
system’.145 As Dekker aptly concludes, although ‘principles, inducements
and purposes’ may not amount to legal obligations, they are ‘institutional

138 D Shelton, ‘Righting Wrongs: Reparations in the Articles on State Responsib';ity’ (2002) 96

AJIL 833, 838. 139" ibid 836-7.
140 But see Certain Activities Carried Qut by Nicaragua in the Border Area (Costa Rica v
Nicaragua) (Judgment) [2018] ICJ Rep 15. 41 Ahlborn (n 41) 526-7.

142° ARIO (n 3) Part Two, Ch II; ARSIWA (n 3) Part One, Ch II.
143 ARIO ibid, Part Four; ARSIWA (n 3) Part Three.
144 ARIO ibid, Commentary to ARIO art 10, para (8). 145 Dekker (n 20) 107.
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legal realities’ that create ‘different expectations and different patterns of
legitimization of conduct’, and therefore IO0s can be held accountable for
noncompliance with ‘a legally valid —but not necessarily also legally
binding — rule of international law’.14¢ Relatedly, Brunnée explains that the
rise of alternative modes of accountability reflects the conceptual inadequacy
of international responsibility and ‘the fact that the traditional conception of
international law as a set of inter-state rules flowing from certain formal
sources is no longer a sufficient account of international legal relations’.147

B. Provisions Most Salient to IFls

As with most works entailing generalizations to cover a broad range of
situations and an equally broad and diverse group of actors, the ARIO do not
consider the specific circumstances of any 10. Judging, however, from the
comments submitted to the Commission by the World Bank and other IFIs,
certain provisions are particularly salient to this group of international
economic organizations. The relationship between the ARIO and IAMs can
be analysed along three issue-areas: (i) lex specialis character of 10 rules; (ii)
IO rules’ legal nature (international versus internal); and (iii) interaction
between State and IO responsibility.

1. Lex specialis

For the World Bank, like many IOs, Atticle 64 on Lex specialis is the ARIO’s key
provision.!'*® Apart from strongly encouraging the ILC to emphasize more clearly
the ‘centrality of lex specialis and the residual character’ of the ARIO, it insists that
the internal law of the organization should prevail over all international
obligations, save for jus cogens norms.!*? A related provision is Article 32 of
the ARIO, which precludes an IO’s invocation of its rules to justify
noncompliance with obligations in Part Three, ie the legal consequences of
international responsibility including, among others, the reparation provisions.
Notably, while an 10 and its member States may agree on special rules
concerning remedies between them, such agreement cannot affect the rights and
interests of third parties, including individuals injured by the IO’s activities.!3°
Application of the lex specialis principle contemplates two possible
relationships: one wherein the general standard and the specific rule point in
the same direction, but with the latter elaborating the former; and another

146 ibid 108, 111. 147 Brunnée (n 23) 24.

148 KE Boon, ‘The Role of Lex Specialis in the Articles on the Responsibility of International
Organizations’ in M Ragazzi (ed), Responsibility of International Organizations: Essays in
Memory of Sir Ian Brownlie (Brill Nijhoft 2013) 136.

149 ILC, ‘Comments and Observations Received from International Organizations’ (14 and 17
February 2011) UN Doc A/CN.4/637 and Add.1 (I0 Comments and Observations) 169-70.

139 See ARIO (n 3) Commentary to ARIO art 32.
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wherein the two have ‘no express hierarchical relationship, and provide
incompatible direction’ about tackling the same set of facts.!>! As applied
here, the issue rests on two questions. Does the legal framework governing
IAMs cover all topics that the ARIO address, such that the former can
displace the latter? Is there a normative conflict between the regimes?

Focusing on the first question, Baimu and Panou answer in the affirmative,
highlighting the peculiarity of a given 10 and the greater specificity of its
rules.!32 They fail, however, to satisfy ‘thresholds of specificity and genuine
inconsistency’!53 by, for instance, explaining how IAMs’ applicable rules or
the safeguard policies elaborate ARIO provisions. In contrast, Palchetti
disagrees that IFIs’ accountability system constitutes lex specialis, arguing
that the two regimes are complements rather than competitors, with the ARIO
providing external control and IAMs operating ‘“from within” by imposing
procedural limitations on the way in which the organization exercises its
functions’. 154

The comparative analysis below yields a similar conclusion, showing that the
law of international responsibility and the IFI accountability framework serve
the same broad objective but address different account-holders and situations.
While IAMs address harms caused by IFIs’ noncompliance with safeguard
policies, they do not adjudicate on the legality of such noncompliance. The
ARIO tackle IFIs’ breach of international obligations and the legal
consequences thereof, but only consider, as a secondary matter, injury to
States. Although not covering the same subject-matter, they are not
conflicting in their rules and operation. Therefore, IAMs cannot entirely
replace the ARIO (and vice versa) and the two can apply simultaneously and
complementarily to control IFIs’ power better.

2. Characterization of ‘rules of the organization’

Whether 10 rules!>> are internal or international law is addressed, albeit
inconclusively, in the second paragraph of Article 10 of the ARIO, stating
that the breach of an international obligation by an IO ‘may arise ... under
the rules of the organization’. The World Bank’s view on this matter is worth
quoting in full:

131 Study Group of the ILC, ‘Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law’ (13 April 2006) UN Doc A/CN.4/L.682, paras
56-57. 152 Baimu and Panou (n 11) 170-1. 153 Boon (n 148) 138, 141.

134 P Palchetti, ‘The Law of Responsibility of International Organizations: General Rules,
Special Regimes or Alternative Mechanisms of Accountability?’ (2015) X AnuBrasDireitolntern
72, 87.

135 See generally, C Ahlborn, ‘The Rules of International Organizations and the Law of
International Responsibility’ (2011) 8 IOLR 397; B Kingsbury, ‘Operational Policies of
International Institutions as Part of the Law-Making Process: The World Bank and Indigenous
Peoples’ in GS Goodwin-Gill and S Talmon (eds), The Reality of International Law: Essays in
Honour of lan Brownlie (OUP 1999).
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Precisely because the World Bank agrees with the Commission in its cautious
approach to [the controversial question about the legal nature of 10 rules], it
thinks that the clarification provided in the commentary would be better
reflected by the deletion of paragraph 2 from draft article 9. In fact, paragraph 1
already states that a breach is a breach regardless of the origin and character of an
obligation binding an international organization, thus clearly implying that this
origin may also be in the rules of the organization. On the contrary, retaining
paragraph 2 may wrongly lead to the unsubstantiated conclusion (expressly
denied in the Commission’s commentary) that the breach of any rule of the
organization is necessarily a breach of an international obligation.'>®

This statement reflects the oft-criticized position of almost all IFIs that they are
not bound by obligations under international human rights law and international
environmental law.!57 It contradicts their acts of formulating environmental and
social policies and creating IAMs. Whether IFIs’ safeguard policies create
international obligations links to whether noncompliance with them, as
determined by IAMs, amounts to international responsibility. The ILC itself
does not claim to have a definitive answer.!>® It nonetheless points out that
not all breaches of obligations under the rules of the organization are
necessarily breaches of obligations under international law.!> It is possible
for an IAM’s findings of noncompliance to implicate also an IFI’s breach of
international law, since some safeguard policies overlap with treaty or
customary rules.!®© Moreover, if international lawmaking is viewed as a
communicative process among relevant actors, IFIs qua 10s are considered
participants in such process,'®! and their environmental and social policies
could contribute to international law. 162

This issue emphasizes the outstanding need to develop the primary rules
further, specifically concerning harm prevention and due diligence,
applicable to IFIs when they assist States and fund development projects.

136 10 Comments and Observations (n 149) 153 (emphasis added).

157§ Skogly, Human Rights Obligations of the World Bank and the IMF (Cavendish Publishing
2001); IFT Shihata, ‘The World Bank and Human Rights’ in IFI Shihata, F Tschofen and AR Parra
(eds), The World Bank in a Changing World: Selected Essays, vol 1 (Martinus Nijhoff 1991); IFI
Shihata, ‘The World Bank and the Environment — A Legal Perspective’ in Shihata, Tschofen and
Parra (eds) ibid; DD Bradlow, ‘The World Bank, the IMF, and Human Rights’ (1996) 6
TransnatlL&ContempProbs 47; AG Gualtieri, ‘The Environmental Accountability of the World
Bank to Non-State Actors: Insights from the Inspection Panel” (2002) 72 BYIL 213.

138 AREO (n 3) Commentary to ARIO art 10. % ibid.  '®° Orakhelashvili (n 8) 85-6.

161 See MS McDougal and WM Reisman, ‘International Law in Policy-Oriented Perspective’ in
R StJ Macdonald and DM Johnston (eds), The Structure and Process of International Law: Essays
in Legal Philosophy, Doctrine and Theory (Martinus Nijhoff Publishers 1983); WM Reisman,
‘International Lawmaking: A Process of Communication: The Harold D. Lasswell Memorial
Lecture’ (1981) 75 ASILPROC 101; R Higgins, Problems and Process: International Law and
How We Use It (Clarendon Press 1995); JE Alvarez, International Organizations as Law-Makers
(OUP 2006).

162 1 orenzo (n 43); DD Bradlow and A Naudé Fourie, ‘The Operational Policies of the World
Bank and the International Finance Corporation: Creating Law-Making and Law-Governed
Institutions?” (2013) 10 IOLR 3.
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Clarifying and elaborating the primary rules that bind IOs are critical not only in
‘enhanc[ing] the predictability of international organisations’ action towards the
different entities of their constituencies’, but also ‘provid[ing] the necessary
preconditions for any serious attempt at remedial action against them’.163

3. Responsibility of multiple actors

Other provisions likely applicable to IFIs are those on aid or assistance (Article
14 of the ARIO) and direction and control (Article 15 of the ARIO). Regarding
the former, the World Bank enjoins the ILC to reiterate, for clarity and
emphasis, its commentary to Article 16 of the ARSIWA in the commentary
to the ARIO that ‘organizations providing financial assistance do not, as a
rule, assume the risk that assistance will be used to carry out an international
wrong’.!°* Such an interpretation is critical, the Bank claims, to alleviate the
‘dangerous chilling effect [that Article 14 of the ARIO may create] for any
[IFI] providing economic assistance to eligible borrowers and recipients’.!63
Relatedly, the Bank seeks clarification about the knowledge threshold for
these two provisions and pushes for setting it to actual, rather than presumed,
knowledge. It details the distinction between ‘oversight’ and ‘direction and
control’, arguing that in an agreement between the IFI and the borrowing
State, ‘direction and control for the implementation of a project or
programme activities are never really ceded, because the responsibility for
implementation remains with the borrower or recipient, while the [IFI]
engages at most in the exercise of oversight’.16

The ILC seems to encourage States and 1Os to delineate clearly and allocate
expressly their respective competences and responsibilities when they
undertake joint projects or operations. Some authors suggest that ex ante
clarification and apportionment of responsibilities could be relevant to inter-
State relations and particularly useful in managing litigation among them.!¢”
Discussing the model contribution agreement between the UN and the States
contributing military contingents for peacekeeping operations, the
Commission notes, however, that such agreement only binds the international
actors parties thereto and ‘could ... not [deprive] a third party of any right that
this party may have towards the State or organization that is responsible under
the general rules’.!8

Viewed in this light, one can construe IFIs’ safeguard policies as heeding the
ILC’s advice, since they distinguish between the policy applicable to Bank
management and staff and the standards for the borrowing State to meet. The
apportionment of tasks between the Bank and the borrowing State is

163 Wellens (n 122) 27. 164 10 Comments and Observations (n 149) 155. 165 ibid.
166 ibid 156. 167 Nollkaemper and Jacobs (n 7) 394.
168 ARIO (n 3) Commentary to ARIO art 7, para (3).
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illustrated by the provisions on the formulation of an Environmental and Social
Commitment Plan (ESCP), which forms part of the legal agreement between
the Bank and the Borrower and lays down ‘the material measures and actions
required for the project to meet the [environmental and social standards] over
a specified timeframe’.1%° Remarkably, the implementation of the measures
and actions specified in the ESCP is the Borrower’s obligation, and the Bank
only undertakes to monitor the environmental and social performance of the
project in accordance with the ESCP. These decisions, however, prompt
inquiry whether such distribution of duties aligns with the power and
capabilities of the actors concerned to prevent and to remedy any resulting
harms.

V. INDEPENDENT ACCOUNTABILITY MECHANISMS AND THE ARIO: CONVERGENCE AND
DIVERGENCE

International legal accountability, in principle, encompasses both the
responsibility as answerability and the responsibility as liability models. It
can thus be hypothesized that the rules governing IAMs and the law of
international responsibility bear similarities but retain certain distinctions.
This part specifies ways that these two regimes converge and diverge and
examines their implications, particularly for remedying harms to people and
the environment that result from IFI-supported development projects.

The comparative analysis uses as reference points some questions that Edith
Brown Weiss!70 associates with accountability: (i) for what types of conduct is
an account due; (ii) to whom the accounter must give account; (iii) what
consequences follow from being held accountable or responsible; and (iv)
whether and how institutional learning takes place.

A. Noncompliance or Breach

Both the ARIO and IAMs are concerned with conduct that deviates from a
particular norm. Under the former, one of two elements of an internationally
wrongful act is the breach of an international obligation. Under the latter,
among the requisites for triggering an IAM’s jurisdiction is the MDB’s
noncompliance with its safeguard policies. Both thus have a similar object of
inquiry, ie deviant behaviour, but arguably different standards to evaluate
such conduct. In an TAM’s case, the obligation stems from the IFI’s
safeguard policies, whereas the ARIO’s concern an obligation based on
treaty, custom or general principles of law.

199 World Bank (n 117) 9, para 46. 170 Brown Weiss (n 71) 338.
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B. Harm or Injury

A crucial distinction between the two frameworks concerns the role of harm or
injury. Given the ILC’s delineation between primary and secondary rules, harm
is not a constitutive element of international responsibility. Instead, the content
of the primary rule determines whether this element is required.!”! In both
the ARSIWA and ARIO, injury is discussed in the part entitled ‘Content
of the International Responsibility’ that is separate from the part concerning
‘The Internationally Wrongful Act’. More specifically, injury is described in
the provision defining the consequence or obligation of reparation: ‘Injury
includes any damage, whether material or moral, caused by the
internationally wrongful act of an international organization.”!”? Likewise,
the notion of an ‘injured State’ exists in the ILC regime for the purposes of
implementing international responsibility and identifying which actor can do
what (eg invocation; non-recognition; countermeasures) in response to the
internationally wrongful act.

In contrast, harm is an eligibility requirement for persons bringing a case
before IAMs. It gives individuals the legal standing to trigger the IAM’s
exercise of its jurisdiction, which entails the scrutiny of the IFI’s conduct vis-
a-vis its policies and procedures. The IAM’s fact-finding exercise largely
involves determining the cause(s) of harms that project-affected people
allegedly suffered or will probably suffer. More particularly, it ascertains
whether such harms result from a failure by management and staff to comply
with the IFI’s safeguard policies. The causation analysis, however, does not
include a determination or judgment that the noncompliance constitutes a
legal wrong—a feature that distinguishes the IAM’s tasks from that of a
judicial body applying the ARIO.

C. Standing or Invocation

The ARIO do not allow non-State actors like individuals to invoke and protect
their rights. They do, however, clarify that the chapter pertaining to invocation
of responsibility ‘is without prejudice to the entitlement that a person or entity
other than a State or an international organization may have to invoke the
international responsibility of an international organization’.!'”> The
Commission, again reverting to the primary—secondary rule distinction,
explains that the relevant primary rule will have to ‘determine whether and to
what extent persons or entities other than States are entitled to invoke
responsibility on their own account’.!”* Hence, in a human rights treaty

"1 ILC, “Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
Commentaries’ (2001) UN Doc A/56/10, Commentary to ARSIWA art 2, para (9). See also
AREO (n 3) Commentary to ARIO art 4, para (3). 172 ARIO (n 3) art 31, para 2.

173 ARIO ibid, art 50. See also ARSIWA (n 3) art 33(2).

174 ARSIWA (n 171) Commentary to ARSIWA art 33, para (4).
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breach, for example, while it is undisputed that the rights-bearers are the natural
persons themselves, under the ARIO, the injured party who can invoke
responsibility would presumably be limited to the State of nationality!”® of
those natural persons whose rights were violated, or any other State or
international organization who is a party to such treaty and the norm
involved is of an erga omnes character.!’® The ILC nonetheless
acknowledges that a primary obligation, such as a human rights treaty or a
bilateral investment treaty, that accords rights to non-State actors may itself
provide for a procedure that entitles the latter to invoke the responsibility on
their own account.!””

It is this traditional State-centric view of international law that IFIs attempt,
rather successfully, to overcome through the IAMs. Indeed, these mechanisms
are one of the first international fora where individuals can directly submit
complaints. The novelty, which the Inspection Panel and its counterparts in
other MDBs has been widely praised for, is the fact that through these
mechanisms, IFIs gua 10s become answerable to project-affected people, ie
non-State actors who have neither international legal personality nor any
formal relationship with the IFIs.

D. Remedies and Consequences

In the ILA study, the types of remedies differ according to level of
accountability.!”® Remedies may assume a ‘positive, injunctive, corrective or
compensatory nature’, and ultimately, the potential outcome of remedial
action against IOs is contingent on ‘the identity of the party seeking redress,
the kind of accountability involved, and the forum before which the remedial
action has been brought’.!”® TAMs operate at the first level of accountability,
which entails forms of internal and external scrutiny that could result in
modifications of an 10’s conduct, but without regard to potential and
subsequent liability and/or responsibility, which are the second and third
levels, respectively.

The consequences of an IAM’s finding of noncompliant behaviour differ
considerably from the consequences of an internationally wrongful act. The
first difference concerns cessation and non-repetition. In the responsibility as
answerability model, because no legal wrong is determined to have been
committed, the accounter—ie the IFI—is not obliged to cease its conduct,

175 ILC, ‘Draft Articles on Diplomatic Protection’ (2006) UN Doc A/61/10, arts 3, 4.

176 ARIO (n 3) art 49; ARSIWA (n 3) art 48.

77 ARSIWA (n 171) Commentary to ARSIWA art 33, para (4). 78 ILA (n 2).

179 ibid 269—-70. The Committee has notably alluded to the possibility that outcomes of remedial
action at the first level of accountability ‘may indeed provide the necessary background material or
evidence for instituting legal action’ to obtain legal remedies at the subsequent levels.
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even when the IAM finds that a noncompliant behaviour caused harm to project-
affected people. Neither is there an obligation to offer assurances and guarantees
of non-repetition. The AfDB resolution creating its IRM, however, presents a
noteworthy innovation, as it attempts to be more specific about what
Management is required to do after a finding of noncompliance:
‘Management shall ‘[i]dentify any changes to AfDB practices, policies,
guidance or systems to bring the Bank into compliance and/or avoid
recurrence of similar situations’.!80 Generally, however, it is discretionary on
the IFI Management’s part to stop the harmful activity, to perform an omitted
action that would have prevented the harm, or to commit to ensuring that
noncompliance will not recur in the future.

In contrast, due to the rule-of-law-restoration philosophy of the responsibility
as liability model, the ARIO provide that the obligations to cease the wrongful
conduct and to offer guarantees of non-repetition accrue to the responsible actor
almost automatically, ie without need of invocation.'8! Arguably, when a
responsible State or 10 stops its internationally wrongful conduct, the non-
State actors injured by such conduct still indirectly benefit from the cessation.
In the LaGrand Case,'8? for example, the guarantees of non-repetition were
given by the responsible State to the victims’ State of nationality. One can
nonetheless claim that the ultimate beneficiaries of such assurances are the
victims and the injured State’s other citizens.

It bears stressing, again, that due to the international responsibility regime’s
traditional international law orientation, individuals and other non-State actors
are not entitled to the remedies provided in the ARIO. Rather, the entities who
can claim reparation are limited to States and 10s. The reference to other
‘beneficiaries of the obligation breached’ in Article 49(4)(b) of the ARIO and
in Article 48(2)(b) of the ARSIWA ‘provides a means of protecting the
community or collective interest at stake’,!83 as in the case of human rights
treaties. The practice of States and 10s relative to this provision remains
limited, however. The ARIO thus appear ill-equipped to redress the harms
experienced by project-affected people. It is highly unlikely that the
borrowing State would espouse their claims, considering that those harms
could or would typically also be caused by the State’s own acts or omissions.
On an even more pragmatic level, a borrowing State might not be willing to risk
the cancellation of the loan or grant and the cessation of the development
project, especially if it believes that the latter would bear economic gains for
the country.

180" AfDB IRM Operating Rules (n 91) para 69.

81 ARSIWA (n 3) arts 30, 42, 48; ARSIWA (n 171) Commentaries to ARSIWA arts 33, 42, 48;
ARIO (n 3) arts 30, 43, 49.

182 LaGrand Case (Germany v United States) (Merits) [2001] ICJ Rep 466.

1835 ARSIWA (n 171) Commentary to ARSIWA art 48, para (12).
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E. Opportunity to Learn

Remedy, as ‘an acceptable outcome arrived at through a procedure instigated by
an aggrieved party’, encompasses other kinds of redress such as ‘prospective
changes of policy or practice by the 10°.184 While the IFI accountability
framework does not require offering assurances of non-repetition like the
ARIO do, the expectation is that being held to account would become a
learning opportunity. Brown Weiss, who endorses this view, proposes
focusing less on sanctions and instead reconceiving accountability ‘as mutual
accountability and as a dynamic process in which learning takes place in
response to holding actors accountable’.!®> The principle of mutual
accountability ‘anticipates a potentially broader set of consequences,
including incentives or capacity-building and transparency, as well as
penalties, sanctions, or restitution ... [and] looks to a broader array of
mechanisms for holding parties accountable, including non-judicial bodies’.!8
Several [AMs seem to be moving in this direction. According to the ADB, its
‘Staff, Management, and the Board increasingly see the Accountability
Mechanism as a tool for ADB to respond positively to public scrutiny ... [and]
helps ADB to learn lessons and improve its project quality”.!87 The AfDB IRM is
expressly authorized to perform an advisory function, which is triggered when the
President and/or the Boards ‘feel that projects, programs, policies and procedures
of the Bank Group can benefit from the accumulated experience of the IRM and
support efforts of staff and Management to strengthen the social and
environmental impact of the projects funded by the Bank Group’.!®® The
advisory function is meant ‘to provide independent opinions on systemic
issues, and technical advice on projects and programs of the Bank Group’.!8?
Likewise, part of the CAQ’s advisory work is to ‘advanc|[e] the boundaries of
environmentally and/or socially responsible behaviour on the part of IFC/
MIGA by advising on emerging, strategic, or systemic issues or trends or
processes’.190 It has wide discretion to advise based on diverse sources,
including international norms concerning human rights and environmental
protection.'! The CAO is also envisioned to advance the same behaviour ‘in
the private sector, civil society, and academia through lessons derived from
CAO cases’.!9? In recent reports, the World Bank Inspection Panel appears
also to be performing an advisory function (despite the absence of a clear and

8 1LA (n 2) 263-64. 185 Brown Weiss (n 71) 329. 186 ibid 355-6.

87" ADB AM Policy (n 72) para 42.

'8 AfDB, Board Resolution on Establishment of IRM, Resolution B/BD/2015/03 — F/BD/2015/
02 (28 January 2015) para 17 <https:/www.afdb.org/fileadmin/uploads/afdb/Documents/
Compliance-Review/Boards_Resolution_on_Establishment_of IRM_2015.pdf>. 189 ibid.

190" CAO Operational Guidelines (n 78) 29.

191 BM Saper, ‘The International Finance Corporation’s Compliance Advisor/Ombudsman
(CAO): An Examination of Accountability and Effectiveness from a Global Administrative Law
Perspective’ (2012) 44 NYUJIntlL&Pol 1279, 1306.

192 CAO Operational Guidelines (n 78) 29.
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express mandate from the Bank) by adding ‘a final chapter in which it discusses
“systemic issues” related to the Bank’s compliance with [safeguard policies] in
light of its conclusions in the case at hand’.!%3

VI. CONCLUSION

The distinct components and emphases of the IFT accountability framework and
the ILC responsibility regime have posed challenges about whether and how
they could fit together. In some aspects, eg the role of harm and the account-
holders’ identity, the former has a larger, more inclusive and progressive
scope. Hence, IAMs may seem ‘better’—outsizing the law of international
responsibility. However, aligning them can simply involve a straightforward
adjustment in perspective. Viewing the frameworks along a spectrum
representing different phases of the legal process showed that, while IFIs
have focused on establishing non-State actors’ legal standing—essential to
answerability—the ILC has concentrated on determining wrongfulness,
which is important for liability. Using the open-ended conception of
international legal accountability also helps in understanding that the
identified divergence points are only differences in the regimes’ methods and
standards of regulating IFIs’ power. Indeed, despite having different
rationales, scope and functions, the two regimes are not normatively
conflicting and they share the objective of controlling IFIs.

Two key points emerged from this study. First, IAMs improve upon the State-
centric international responsibility regime, by enabling individuals to demand an
explanation from IFIs, but fall short of providing remedies. The IFI accountability
framework thus leaves a gap that ARIO provisions on reparation could fill given
their residual character. Second, neither the international responsibility regime
nor the IFI accountability framework can exclusively protect project-affected
people’s rights and remedy violations thereof. It is therefore suggested that
IAMs should be authorized to direct IFIs to make reparation in any of its forms
(restitution, compensation, satisfaction) when IFIs’ violation of their own policies
has caused harm. This reform can be done without need to change the IFI
accountability system’s underlying logic that IAMs are not intended to
establish internationally wrongful conduct. Remedies under international law
do not solely arise from unlawful conduct but can also be justified by harm
suffered by one party due to another’s risky activities.
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