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where important and possibly conflict-
ing interests are at stake.

lacknowledge that courts are some-
times inconsistent and frequently
wrong. What human institution is
not? Courts, however, already possess
the means for factoring into their deci-
sions the relevant wisdom of society,
through the testimony of expert wit-
nesses, as well as information about
the particular incompetent individual
and his or her personal situation. And,
the judiciary’s reliance on precedent,
combined with its appeals process and
reporter systems, gives it a tendency
towards consistency over time. ] do
not believe that the broadly-based
committee decisionmaking mecha-
nism which Father Paris appears to
support could do better or, in the long
run, even as well.

Father Paris refers to the case of Pow-
ellv. Columbia Presbyterian Hospital® to
illustrate the point that judges’ per-
sonal beliefs and value systems fre-
quently enter into their decision-
making. Certainly, this is a valid point
but, I think, a poor illustration. Father
Paris suggests that the Powell judge’s
ordering of a blood transfusion fora
Jehovah's Witness, against her wishes,
would, by the patient’s religious be-
liefs, condemn her to hell. Being nei-
ther a theologian or a Jehovah's Wit-
ness (at least in the formal sense), |

hesitate to question this. Butisn't vo-
lition still considered a requisite ele-
ment of sin? Without making any
judgment about the wisdom, ethics, or
legality of ordering a transfusion in
such a case, | suggest that there is merit
in the rationale offered by Judge Skelly
Weright after ordering a transfusion in
a similar case, Application of the Presi-
dent and Directors of Georgetoun Col-
lege.? At Georgetown Hospital, Judge
Skelly Wright asked the Jehovah's
Witness patient,

whether she would oppose the
blood transfusion if the court al-
lowed it. She indicated, as best |
could make out, that it would not
then be her responsibility.. . .
Thus, the effect of the order was
to preserve for Mrs. Jones the life
she wanted without the sacrifice
of her religious beliefs.?

It should be noted that the judge in the
Powell case was fully aware of the
Georgetown case. In fact, the Powell
judge states that he ‘read [ the George-
town opinion] and was convinced of
the proper course from a legal
standpoint.”™

Henry A. Beyer, ].D.

Interim Director

Center for Law & Health Sciences
Boston University School of Law
Boston, Massachusetts
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Non-Treatment of Defective
Infants: A Critical Note

Dear Editors:

In recent months several cases have
pushed the question of withholding
care from “‘defective” newborns to the
front pages of national concern. This
journal has recently published several
articles on this topic, all of which seem
to support some policy of selective
non-treatment for some newborns
whose lives could be saved but who
will nevertheless be severely handi-
capped. Since I regard any such policy
as impossible to justify, | would like to
respond briefly to the sorts of posi-
tions taken by those who want to
adopt such laws or policies. To this
end, I make three points that | believe
to be decisive in the case against selec-
tive non-treatment of some newborns.
Until these points are answered, any
policy of this sort fails minimal stan-
dards of acceptable law and policy.

1) Age. Why do most writers want
to stop at newborns? If the newborn is
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to have care withheld because of some
defect, that proposition logically ap-
plies to anyone else with the same de-
fect. Minimal standards of fairness dic-
tate that if life with that handicap will
be so bad that the newborn must be
deprived of it, then that benefit must
be extended to everyone else so situ-
ated. Applied logically, this amounts
to the policy that institutionalized
children with this handicap ought to
have treatment withheld if a life-
threatening illness strikes. | submit
that this policy, if applied fairly to the
tens of thousands who qualify, is re-
pugnant to the convictions on which
our society was founded. But this is
where the logic of the position ad-
vanced for newborns leads, and any
policy that cannot be fairly applied to
all who qualify, without repugnant re-
sults, must be rejected because it does
not meet minimal standards of
generalizability.

2) Defect. A more serious problem
is the failure of anyone to provide even
modestly persuasive statutory defini-
tions of a life not worth living such
that normal prohibitions on abuse and
neglect need not apply. This must be
done or the policy being advanced for
newborns will destroy established legal
prohibitions on child neglect, espe-
cially medical neglect, and will over-
turn a hundred years of cases regarding
the obligations of parents to provide
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life-saving medical care for their chil-
dren. No one wants to go this far. Yer,
where is the statutory definition of the
lives that do merit this minimal
protection?

The available alternatives are so
poorly worded and so elastic in their
application to hundreds of thousands
of infants and children that it is aston-
ishing that anyone should have
thought of them as cogent. Consider,
for example, the view advanced by
McCormick and endorsed by a num-
ber of other writers, including Father
Paris in this journal. This claim is that
the crucial characteristic in question is
the potential capacity to enter into hu-
man relationships. As a statute this
will not do: what is a human relation-
ship anyway? If it is defined as a rela-
tionship between two human beings
either of an affective or a cognitive na-
ture, the proffered criterion will ex-
clude almost no infants. [t is very diffi-
cult to find even profoundly retarded
children who cannot establish some
relationship with another human be-
ing. If, however, we really wish to have
acriterion that will exclude some in-
fants, then we must know how far to-
ward the normal this range of neglect
will be allowed to extend. To date, no
one, least of all McCormick or Paris,
has told us how far this will go in
terms adequate for law or policy. Until
someone does, this criterion fails even
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the barest standard of statutory preci-
sion and clarity.

3) Active Killing. All writers seem to
want to exclude as law and policy the
active mercy-killing of some children.
To include active killing would wreak
fundamental changes in the common
and statutory law of homicide and ne-
glect. To exclude it on principled
grounds, however, will require the
adoption of the much discussed prin-
ciple of the double effect. This conclu-
sion is, | believe, agreed to by serious
students on all sides of the issue. The
neglected and crucial point, however,
is that common and statutory law has
not and cannot endorse such a
principle.

Both criminal and tort law operate
fundamentally with the proposition
that intent is judged from behavior.
Those consequences that a reasonable
man should have foreseen are pre-
sumed to have been intended. The law
cannot have it otherwise, for the inves-
tigation of subjective intent would
render the law, especially criminal law,
incapable of enforcing its sanctions.
Anyone familiar with the difficulties of
proving intent in such areas as voting
rights litigation or fraud can docu-
ment this point readily. But if we give
up, as I submit we must, the investiga-
tion of subjective intent as a necessary
part of invoking a legal sanction, then
we must also give up the possibility of
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any principled distinction between ac-
tive and passive means of bringing
about the death of an infant.

These questions must be answered.
If they cannot, which I believe is the
case, then the proposed policies es-
poused in this journal and elsewhere
must fail. The most fundamental re-
quirement is that any law or policy
must meet the minimal requirements
noted above. To date no one has pro-
duced a policy for selective non-treat-
ment that does so.

Richard Sherlock, Ph.D.

Assistant Professor of Human Values
and Ethics

University of Tennessee Center for the
Health Sciences

Memphis, Tennessee

Catheters: A Matter of
Negligence?

Dear Editors:

[ am writing in reference to an ar-
ticle in the April 1982 issue, Communi-
cation Failure: Some Case Examples. In
the review of Sanchez v. Bay General
Hospital the author refers to an atrial
line that was placed to draw off air em-
boli. | have been involved with critical
care nursing for seven years and am un-
familiar with the utilization of sucha
line. We routinely place catheters in

the right atrium of the heart for the ex-
press purpose of administering fluids
and medications. In the Sanchez case
there were apparently some defi-
ciencies in the delivery of care; how-
ever, | am concerned that incorrect in-
formation was used as part of the
plaintiff’s case.

If the catheter that the patient ac-
tually had in place was a pulmonary
artery catheter then it would be appro-
priate not to use it for the administra-
tion of medications. Catheters used for
placement into the pulmonary artery
are generally of the Swan-Ganz type
which is a multiple lumen catheter. It
does have a port that opens into the
right atrium of the heart and one that
opens into the pulmonary artery.

Another point that | feel is inaccu-
rate is the catheter’s purpose of drain-
ing off air emboli. The tip of any cath-
eter that is placed in a chamber of the
heart or in the pulmonary artery is
prone to movement and thus unlikely
to be of use in removing air that might
enter the circulation. I might add that
1 am totally unfamiliar with the idea of
being able to aspirate air from the cir-
culation, as hopefully not that large a
volume ever enters the circulation.
Also, small amounts of air are quickly
assimilated into the blood or block off
small vessels and cause their damage
without time or ability to be aspirated.

https://doi.org/10.1111/j.1748-720X.1982.tb01713.x Published online by Cambridge University Press

[ found the case interesting, but feel
that the major point of negligence was
in the lack of immediate and close ob-
servation of a post-operative patient.
The discussion over the atrial line cre-
ated confusion, and ] wonder whether
some information is lacking.

As afinal comment, | find Law,
Medicine & Health Care a useful and
informative journal.

Le Sedlacek, R.N., M.N.
St. Francis Hospital
Wichita, Kansas

Jane Greenlaw responds:

The undisputed facts in the Sanchez case
as stated by the California Court of Ap-
peals, Fourth District, Division One, were
that 'on the morning of the surgery, Dr.
Norman Siderius placed an atrial catheter
in Sanchez by inserting a plastic tube with
aneedle on theend into the vein of her left
arm and advancing it up the vein until it
entered the upper right mid-atrium of her
heart. The purpose of the catheter was to
drain off any air embolism that might de-
velop.”! Apparently, neither the accuracy
of this description nor the efficacy of the
procedure was at issue during the trial.
Readers’ comments are invited.
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